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Page  137.    Simpson  v.  State,  11  Ala.  6,  read,  111  Ala.  a 
Page  397.    Headnote  for  sec.  2848,  read  sec.  2846. 
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GASES 

IN  THE 

Court  of  Appeals  of  Alabama 


NOVEMBER  TERM  1912-13. 


Davis  t\  The  State. 

Murder, 
(Decided  May  22,  1913.    62  South.  374.) 

1.  Jura;  Competeney, — Where  a  Juror  states  that  he  would  con- 
vict on  circumstantial  evidence,  but  would  not  inflict  the  death 
penalty,  he  was  properly  excused,  and  his  name  properly  stricken 
from  the  list,  for  the  trial  of  a  capital  felony.  (Section  7278,  Code 
1907.) 

2.  Homicide;  Self-Defense ;  Instruction. — Where  there  was  evi- 
dence tending  to  show  that  defendant  was  not  free  from  fault  In 
bringing  on  the  difficulty,  a  charge  requested  by  him  asserting  that 
If  he  had  stood  still  or  retreated,  he  would  have  suffered  death  or 
great  bodily  harm,  then  he  had  the  right  to  advance  on  deceased 
and  cut  him,  was  properly  refused  as  failing  to  predicate  freedom 
from  fault. 

Appeal  from  Dallas  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Clarence  Davis  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Affirmed. 

The  charge  refused  to  the  defendant  is  as  follows: 
"If  you  believe  from  the  evidence  in  this  case  that  if 
defendant  had  stood  still  or  retreated  he  would  have 
suffered  death  or  great  bodily  harm,  the  defendant  had 
the  right  to  advance  on  the  deceased  and  cut  him." 

No  counsel  marked  for  appellant. 

R.  C.  Bbickell^  Attorney  General,  and  W.  L.  Martin. 
Assistant  Attorney  General,  for  the  State. 

ICA 
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WALKER,  J.— The  statement  of  Mr.  Rhodes,  one 
of  the  persons  summoned  as  a  juror,  that  "he  would 
convict  on  circumstantial  evidence,  but  would  not  hang 
on  it,''  showed  that  he  did  not  possess  one  of  the  quali- 
fications required  of  a  juror  in  a  capital  case;  and  the 
court  committed  no  error  in  excusing  him  and  refusing 
to  put  his  name  on  the  list  from  which  a  jury  for  the 
trial  of  the  case  was  to  be  selected. — Code,  §  7278; 
Jachson  v.  State,  74  x\la.  26;  Griffin  v.  State,  90  Ala. 
596,  8  South.  670 ;  Parker  v.  State,  7  Ala.  App.  9,  60 
South.  995. 

The  written  charge  refused  to  the  defendant  was 
properly  refused  because  of  its  failure  to  predicate  the 
defendant's  freedom  from  fault  in  bringing  on  the  dif- 
ficulty. There  Avas  evidence  tending  to  prove  that  he 
was  not  free  from  fault  in  this  respect. 

No  error  is  found  in  the  record. 

Affirmed. 


Key  r.  The  State. 

Murder, 

(I)eclde<i    May    1,    1913.     KebeariiiK   denied    May    19,    1913. 
G2  South.  335.) 

1.  Homicide;  Dying  Declarations. — Statements  made  by  a  dece- 
dent under  a  sense  of  impending  dissolution  are  proiierly  admitted 
as  dying  declarations. 

2.  Same;  Instructions ;  Degree, — It  is  incumbent  on  tbe  court  to 
cbarge  on  the  different  degrees  of  murder  since  section  7087,  Code 
1907,  requires  the  jury  to  ascertain  the  degree  of  murder. 

3.  Trial;  Conduct  of  Judge. — ^A  statement  by  the  court  that  the 
case  would  be  submitted  to  the  jury  that  day  did  not  invade  the 
constitutional  guaranty  of  a  fair  trial,  where  it  appeared  that 
counsel  for  defendant  repeatedly  re-examined  witness  and  consumed, 
in  the  judgment  of  the  court,  considerable  unnecessary  time;  such 
statement  being  merely  cautionary  in  character. 
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4.  Same;  Objections  to  Evidence;  Manner, — A  general  objection  to 
a  question  calling  for  the  opinion  of  a  non  expert  on  matters  con- 
cerning which  he  has  actual  knowledge  by  experience  and  observa- 
tion, is  not  sufficient. 

5.  8a9nc;  Time. — ^Where  an  objection  to  a  question  is  not  made 
until  after  the  witness  answers,  the  objection  comes  too  late. 

G.  Same;  DUtcretion;  Recess. — Whether  a  trial  will  be  concluded 
the  same  day,  or  continued  into  the  following  day,  rests  in  the 
sound  discretion  of  the  trial  court,  and  unless  abused  to  the  extent 
of  depriving  the  defendant  of  a  fair  and  impartial  trial,  will  not 
be  reviewed. 

7.  Charge  of  Court;  Time, — ^The  court  will  not  review  a  request 
to  charge  made  after  the  jury  has  been  charged  and  has  retired  to 
deliberate  upon  the  case. 

8.  Evidence;  Opinion;  Non  Expert, — Where  a  non  expert  is  shown 
to  be  acquainted  with  the  thing  about  which  he  testifies,  and  no 
special  training,  skill,  knowledge  or  experience  is  necessary,  such 
non  expert  is  competent  to  express  his  opinion. 

9.  Same.— Where  one  has  lived  close  to  a  particular  store,  is 
familiar  with  the  surroundings,  and  knows  the  place  where  the 
killing  occurred,  he  is  competent  to  express  an  opinion,  as  to 
whether  the  light  from  the  store  on  a  dark  night  would  light  up 
the  place  where  decendent  was  killed,  since  such  an  opinion  is  but 
a  statement  of  a  fact  based  on  actual  knowledge,  or  gained  by  ex- 
perience. 

10.  Same;  Self-Serving  Declarations. — Statements  made  by  defend- 
ant while  In  jail  when  offered  by  defendant  himself  are  to  be  re- 
garded as  self-serving  declarations  and  Inadmissible. 

Appeal  from  Bussell  Circuit  Court. 
Heard  before  Hon.  M.  Solue. 

El  Key  was  convicted  of  murder  and  he  appeals.  Af- 
firmed. 

Glenn  &  dbGbaffbnkibd,  for  appellant.  The  court 
was  in  error  in  permitting  the  declarations  of  the  dece- 
dent to  go  to  the  jury  as  dying  declarations. — Justice 
V.  The  State,  99  Ala.  180 ;  Sims  v.  The  State,  139  Ala, 
74;  Tivitty  v.  The  State,  168  Ala,  59.  The  court  was 
especially  in  error  in  admitting  the  declaration  that 
defendant  shot  deceased  because  deceased  had  turned 
him  up  for  selling  whisky. — Oliver  v.  The  State,  17  Ala. 
587 ;  Johnson  v.  The  State,  17  Ala.  687.  Hightower  was 
not  shown  to  be  an  expert,  and  hence  was  not  compe- 
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tent  to  state  his  opinion  as  to  whether  the  lights  in 
Perry's  store  on  a  dark  night  would  light  up  the  place, 
where  deceased  was  killed. — Baker  v.  Cotney,  142  Ala. 
566;  Williams  v.  The  State,  147  Ala.  10;  White  v.  The 
State,  140  Ala.  58;  Evans  v.  The  State,  109  Ala.  11; 
Tesnefs  Case,  77  Ala.  33;  Pollak  v.  Gantt,  69  Ala,  373. 
The  testimony  of  Jeanette  Green  was  inadmissible. — 
Wright  v.  The  State,  3  Ala.  App.  24;  Humphries  v. 
The  State,  2  Ala.  App.  1 ;  Owens  v.  The  State,  74  Ala. 
401 ;  Awos  V.  The  State,  83  Ala.  1;  Wilson  v.  The  State, 
84  Ala.  426.  The  defendant  waived  charge  as  to  mur- 
der in  the  second  degree,  or  as  to  manslaughter  in  either 
degree,  and  the  court  was  in  error  in  charging  as  to 
these  matters. — Thomas  v.  The  State,  120  Ala.  4;  Oaf- 
ford  V.  The  State,  125  Ala.  1. 

R.  C.  Beickell,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  dying 
declarations  were  admissible. — Ex  Parte  Key,  5  Ala. 
App.  274.  The  witness  Hightower  was  shown  to  be  ac- 
quainted by  knowledge  and  experience  with  the  facts, 
and  hence  could  express  an  opinion. — Williams  v.  State, 
147  Ala.  10.  In  any  event,  the  questions  were  not  sub- 
ject to  a  general  objection. — Montgomery  v.  State,  160 
Ala.  7.  The  objection  to  the  testimony  of  Jeanette 
(Jreen  was  not  interposed  until  after  the  question  had 
been  asked  and  answered. — Hudson  v.  The  State,  137 
Ala.  60.  Counsel  discuss  other  assignments  of  error, 
but  without  further  citation  of  authority. 

PELHAM,  J. — The  statements  made  by  the  deceased 
shortly  before  his  death  under  the  circumstances  they 
were  made  show  that  he  realized  that  he  was  in  ex- 
tremis, and  were  properly  admitted  as  a  dying  declara- 
tion.—A'j?  Parte  Key,  5  Ala.  App.  274,  59  South.  331; 
Gilmer  v.  State,  61  South.  377. 
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The  statement  made  by  the  trial  judge  that  "this  case 
is  going  to  be  submitted  to  the  jury  tonight"  does  not 
show,  in  our  opinion,  as  contended  in  argument  for 
appellant,  that  the  court  violated  the  constitutional 
guaranty  given  the  defendant  to  have  "a  fair  and  im- 
partial trial  before  a  lawful  jury."  The  recitals  of  the 
bill  of  exceptions  in  this  connection  show  that  the  re- 
mark was  called  forth  only  after  counsel  had  in  the 
judgment  of  the  court  consumed  unnecessary  time  in 
the  examination  of  a  witness,  repeatedly  re-examining 
the  witness  by  permission  of  the  court  after  turning 
him  over  to  opposing  counsel  for  examination,  until 
the  court  gave  this  caution  as  necessary  in  its  judg- 
ment as  having  "due  regard  for  orderly  proceeding  and 
economy  of  time,"  etc. 

The  witness  High  tower  was  shown  to  live  close  to 
the  place  known  as  Perry's  store,  that  he  knew  the 
place  where  the  deceased  was  killed,  and  was  thor- 
oughly familiar  with  the  surroundings.  Non  experts 
can  give  their  opinion  upon  certain  subjects  with  which 
they  are  familiar,  the  proper  predicate  being  that  the 
witness  is  acquainted  with  the  thing  about  which  he 
testifies,  and  that  it  requires  no  training,  skill,  or  spe- 
cial knowledge  or  experience  to  enable  the  witness  to 
form  an  opinion  or  judgment.  There  are  many  ques- 
tions upon  which  a  non  expert  may  express  his  judg- 
ment or  opinion. — Baker  v.  Gotney,  142  Ala.  566,  38 
South.  131;  Willimns  v.  State,  147  Ala.  10,  41  South. 
992.  It  was  shown  that  this  witness  Hightower  had 
knowledge  of  facts  giving  him  an  opportunity  to  form 
a  judgment  as  to  whether  the  light  from  Perry's  store 
on  a  dark  night  would  light  up  the  place  where  the 
deceased  was  killed,  and  the  court  was  not  in  error  in 
overruling  the  defendant's  objection  to  the  question  of 
the  solicitor  calling  for  this  testimony  by  the  witness. 
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It  seems  to  us  the  statement  was  of  fact  based  on  actual 
knowledge  gained  by  experience,  rather  than  the  expres- 
sion of  an  opinion  or  conclusion  {Dupree  v.  State,  148 
Ala.  620,  42  Sy)uth.  1004) ;  but,  however  that  may  be, 
the  question  was  not  subject  to  the  genreal  objection 
interposed  by  the  defendant  {Bufford  v.  Little,  159  Ala. 
300,  48  South.  697;  Montgomery  x\  State,  160  Ala.  7,  49 
South.  902). 

The  testimony  of  Jeanette  Green  that  appellant  ar- 
gues was  not  properly  admitted  was  competent  as  going 
to  show  threats  by  the  defendant,  and  to  prove  a  motive 
for  the  commission  of  the  offense.  Moreover,  the  objec- 
tions are  not  shown  to  have  been  made  to  the  questions 
before  they  were  answered. — Hudson  v.  State,  137  Ala. 
60,  34  South.  854;  W.  V.  Tel  Co.  v.  Bowman,  141  Ala, 
175,  37  South.  493. 

What  the  defendant  said  to  Curtis  Baker,  while  he, 
the  ^defendant,  was  in  jail,  would  have  been  purely  a 
self-serving  declaration  made  to  a  third  party,  and  the 
court  was  not  in  error  in  sustaining  the  solicitor's  ob- 
jection to  the  question  calling  for  this  testimony. — Hill 
V.  The  State,  156  Ala.  3,  46  South.  864;  German  v\  State, 
61  South.  326. 

The  court's  refusal  to  grant  the  defendant's  motion 
to  adjourn  or  recess  for  that  day  and  continue  the  pro- 
ceedings until  the  next  day  and  not  conclude  the  case 
on  that  particular  night  was  a  matter  in  the  discretion 
of  the  court,  and  the  recitals  in  the  bill  of  exceptions 
with  reference  to  the  court's  action  in  this  matter  do 
not  in  our  opinion  show  such  an  abuse  of  discretion  as 
would  authorize  a  reversal  of  the  case,  or  show  that  the 
defendant  was  not  accorded  his  right  to  a  fair  and  im- 
partial trial. 

It  was  the  duty  of  the  court  to  charge  the  jury  on 
the  different  degrees  of  murder,  and  there  was  no  error 
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in  doing  so. — Code,  §  7087;  Brown  v.  State,  109  Ala. 
70, 20  South.  103;  Gafford  v.  State,  125  Ala.  1,  28  South. 
406.  There  was  no  error  committed  by  the  court  in  not 
charging  on  manslaughter. — Oruhhs  v.  State,  5  Ala.  App. 
491,  59  South.  350. 

The  court  cannot  be  put  in  error  for  refusing  to  give 
written  charge  No.  2  requested  by  the  defendant  after 
the  jury  had  retired  under  instructions  of  the  court  to 
their  jury  room  to  consider  the  case,  even  if  we  deemed 
the  charge  one  that  it  would  be  error  to  refuse — ^which 
we  do  not. 

We  find  no  error  in  the  record,  and  the  judgment 
of  the  lower  court  will  be  affirmed. 

Affirmed. 


Perry  v.  The  State. 

Mvrder. 

(Decided  May  15,  1913.    Rehearing  denied  June  6,  1913. 
62  South.  892.) 

1.  Evidence;  Explanaiory  Facts. — Where  defendant  testified  that 
the  difficulty  l^etween  he  and  decedent  grew  out  of  a  dispute  as  to 
whether  defendant  or  decendent  should  look  after  the  details  of  a 
shooting  scrape  that  had  previously  occurred  in  the  town,  and  that 
decedent  said  that  he  had  been  there,  and  that  defendant  should 
not  go  there,  the  fact  that  decedent  was  a  constable  was  admissible 
as  under  section  3328,  Code  1907,  he  was  a  conservator  of  the  peace. 

2.  Witnesses;  Examination;  Cross. — Where  a  witness  had  testified 
that  about  five  or  six  weeks  before  the  fatal  difficulty  deceased 
had  said  to  him  that  he  and  the  accused  were  at  outs,  and  that 
sometimes  or  other  the  quickest  would  win,  and  had  been  crossed 
particularly  as  to  when  and  where  decedent  made  the  statement. 
and  as  to  the  friendship  existing  between  witness,  defendant  and 
deceased,  a  further. question  on  cross  "state  the  facts  that  led  up 
to  the  conversation  between  you  and  deceased,"  was  objectionable 
as  being  too  general. 

3.  Homicide;  Belf -Defense. — ^Where  two  persons  enter  willingly 
Into  a  difficulty,  each  seeking  to  gratify  his  passion  by  inflicting 


Digitized  by 


Google 


8  COURT  OF  APPEALS  [Vol. 

[Perry  v.  Tbe  State.] 

injury  on  the  other,  either  is  guilty  of  murder  if  he  kills  his  adver- 
sary, and  neither  may  rely  on  the  doctrine  of  self-defense. 

4.  Same;  Instructions. — A  charge  on  self-defense  which  ignores 
the  necessary  element  of  freedom  from  fault  in  bringing;  on  the 
difficulty,  is  rightly  refused. 

5.  Charge  of  Court. — The  court  will  not  be  put  in  error  for  refus- 
ing instructions  which  are  involved,  confusing  or  misleading. 

6.  Same;  Misleading ;  Duty  to  Request. — Where  a  party  supposes 
a  charge  to  be  prejudicially  misleading,  or  otherwise  misleading,  the 
duty  is  on  such  party  to  request  an  explanatory  instruction. 

Appeal  from  Sussell  Circuit  Court. 

Heard  before  Hod.  M.  Sollie. 

Otis  Perry  was  convicted  of  murder  in  the  sc^cond 
degree,  aiid  he  appeals.     Aflftrmed. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  the  defendant :  "(1)  In 
order  to  justify  a  homicide  on  the  ground  of  self-de- 
fense, it  is  not  essential  that  there  should  be  any  actual 
or  real  danger  to  the  life  or  person  of  the  party  killing; 
if  there  be  a  reasonable  appearance  of  danger  to  the  life 
of  the  person  killing,  or  if  there  be  a  reasonable  appear- 
ance of  great  bodily  harm  to  the  person  of  the  party 
killing  caused  by  the  act  or  demonstration  of  the  party 
killed,  or  by  words  coupled  with  the  acts  or  demonstra- 
tions of  the  party  killed,  and  if  such  acts  or  demonstra- 
tions or  words  connected  with  such  acts  or  demonstra- 
tions produce  in  the  mind  of  the  person  slaying  a  rea- 
sonable expectation  or  fear  of  death,  or  great 
bodily  harm  to  the  person  of  the  party  slaying, 
the  killing  will  be  justified,  if  such  party  acts  upon 
such  appearance  of  danger  and  under  such  rea- 
sonable expectation  or  fear,  even  though  it  subse- 
quently appears  that  there  was  in  reality  no  dan- 
ger. (2)  If  the  defendant  was  the  recipient  of  a  deadly 
assault  at  the  hands  of  Jim  Floyd,  the  de- 
cease<l,  with  a  deadly  weapon,  and  the  assault  was 
open     and     direct      and     in     perilous     proximity     to 
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defendant,  then  defendant  was  under  no  duty  to  retreat, 
he  was  not  required  to  retreat,  but  was  justified  in 
standing  his  ground  and  slaying  his  adversary  if  neces- 
sary to  protect  his  life,  provided  he  was  then  free  from 
fault  in  bringing  on  the  difficulty  and  was  in  imminent 
danger  of  losing  his  life  or  suffering  great  bodily  harm 
at  the  hands  of  Jim  Floyd." 

(fLBNn  &  DB(iRAFFBNRiED,  for  appellant.  Counsel 
discuss  the  evidence  tending  to  show  that  deceased  was 
a  constable,  and  insist  that  it  was  error,  and  that  injury 
will  be  presumed. — Mitchell  v.  The  State,  60  Ala.  26; 
Kidgell  v.  The  State,  1  Ala.  App.  94.  If  deceased  was 
a  constable  his  commission  was  the  best  evidence. — 
Kirkland  v.  The  State,  141  Ala,  45.  The  court  erred 
in  excluding  the  question  concerning  the  facts  and  cir- 
cumstances leading  up  to  the  conversation  between  the 
witness  and  the  deceased. — Pate  v.  The  State,  94  Ala. 
14;  Griffin  v.  The  State,  90  Ala.  596;  Winslow  v.  The 
State,  76  Ala.  42.  The  court  should  have  sustained  the 
objection  of  defendant  to  the  remarks  of  the  solicitor. 
—McAdory  v.  The  State,  62  Ala.  154.  The  court's  oral 
charge  was  error. — Stwy  v.  The  State,  71  Ala.  329; 
DeArman  v.  The  State,  71  Ala,  352.  The  court  should 
have  given  charge  2  requested  by  appellant. — DeArman 
V.  The  State,  supra.  The  court  should  have  given 
charge  l.—TvAtty  t?.  The  State,  168  Ala.  509. 

R.  C.  Brickell,  Attorney  General, •and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  A  constable 
is  a  conservator  of  the  peace. — Sec.  3328,  Code  1907, 
and  the  admission  of  evidence  as  to  that  fact  could  work 
no  injury.— Sec.  6264,  Code  1907.  The  doctrine  of  self- 
defense  could  not  be  asserted  in  view  of  the  evidence  in 
this  case. — Sanders  v.  The  State,  134  Ala.  84 ;  Scales  v. 
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The  State,  96  Ala.  75.  The  question  was  too  general, 
and  the  objection  properly  sustained  to  it.  Counsel  dis- 
cuss other  assignments  of  error,  but  without  further 
citation  of  authority. 

THOMAS,  J. — The  defendant  was  indicted  for  mur- 
der in  the  first  degree  and  convicted  of  the  second  de- 
gree with  a  sentence  of  15  years.  He  was  at  the  time 
of  the  commission  of  the  offense  a  regular  policeman 
in  the  city  of  Girard,  where  the  fatal  difficulty  occurred. 
The  deceased  was  a  bailiff  or  constable.  The  state  was 
permitted  to  prove,  over  the  objection  and  exception  of 
defendant,  that  deceased  was  such  an  officer. 

Assuming  that  the  evidence  was  immaterial  at  the 
time  it  was  offered,  we  are  satisfied  from  the  record 
that  no  injury  resulted  to  the  defendant  from  its  admis- 
sion.— Code,  §  6264.  Besides,  the  subsequent  testimony 
of  defendant  made  it  material,  as  explanatory  of  the 
occasion  of  the  difficulty  between  himself  and  deceased, 
which  defendant  says  grew  out  of  a  dispute  as  to 
whether  he  (defendant)  should  go  down  the  street  and 
look  after  a  shooting  scrape  which  had  just  occurred  in 
the  town;  defendant  testifying  that  deceased  said  that 
defendant  should  not  go  down  there,  because  he  (de- 
ceased) had  already  been. — Code,  §  3328. 

Defendant's  witness  Conway  testified  that  about  five 
or  six  weeks  before  the  difficulty  in  which  deceased  was 
killed  deceased  told  him  that  he  (deceased)  and  defend- 
ant "were  at  outd"  and  that  "some  day  the  quickest 
man  would  win."  On  cross-examination  the  solicitor 
interrogated  the  witness  particularly  as  to  when  and 
where  deceased  said  this,  and  as  to  his  relationship  with 
or  friendship  to  either  of  the  parties.  At  the  conclu- 
sion of  this  cross-examination,  defendant's  counsel  then 
asked  the  witness  the  following  question,  "State  the 
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facts  and  circuiuBtances  that  led  up  to  this  conversation 
between  you  and  deceased" ;  to  which  question  the  court 
sustained  an  objection  interposed  by  the  solicitor.  The 
question  is  entirely  too  general  and  far-reaching,  open- 
ing too  broad  a  field  and  giving  too  wide  a  latitude  for 
answer,  to  warrant  us  in  saying  that  the  court  was  in 
error  in  declining  to  permit  it.  It  should  have  been,  to 
say  the  least,  more  specific,  to  render  it  unobjection- 
able. 

When  two  persons  enter  willingly  into  a  difficulty, 
neither  one  for  self-protection  and  neither  one  under  a 
sudden  heat  of  passion  engendered  by  a  blow  from  the 
other,  but  each  to  gratify  his  passions  by  inflicting  in- 
jury upon  the  other,  neither  can  invoke  the  doctrine  of 
self-defense,  and  either  is  guilty  of  murder  if  he  kills 
his  adversary. — Sanders  v.  State,  134  Ala.  84,  32  South. 
654;  Scales  v.  State,  96  Ala.  75,  11  South.  121.  The 
testimony  for  the  defendant  tended  to  show  that  de- 
ceased went  willingly  into  the  difficulty  under  such  cir- 
cumstances, but  that  defendant  fought  only  in  self- 
defense;  while  the  testimony  for  the  state  tended  to 
show  that  defendant  went  willingly  into  the  difficulty 
under  such  circumstances,  and  that  deceased  fought  only 
in  self-defense.  If,  however,  both  went  willingly  into 
it,  under  such  circumstances  for  such  purpose,  and 
neither  one  in  self-defense,  either  would  be  guilty  of 
murder  that  slew  the  other.  We  find  nothing  improper, 
therefore,  in  the  statement  of  the  solicitor  of  this  con- 
clusion of  law,  which  the  bill  of  exceptions  shows  was 
based  upon  a  proper  hypothesis  of  fact  and  one  which 
certain  phases  of  the  evidence,  putting  together  that  of 
the  state  and  defendant,  tended  to  support. 

Several  portions  of  the  court's  oral  charge  were  ex- 
cepted to,  but  we  quote  below  the  only  portion  urged 
as  error  in  the  brief  of  defendant's  counsel,  to-wit :  "In 
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addition  it  was  defendant's  duty  to  retreat  if  he  could 
do  so,  or  unless  it  reasonably  appeared  that  he  could 
not  do  so,  without  increasing  his  danger."  It  is  true, 
as  urged  by  appellant's  counsel,  stated  in  De  Arm4in  v. 
State,  71  Ala.  351,  that  if  the  assault  was  with  a  deadly 
weapon,  and  was  open  and  direct,  and  in  perilous 
proximity,  then  the  law  would  not  require  defendant 
to  retreat.  The  reason,  however,  is  simply  because  by 
retreating  under  such  a  state  of  facts  it  is  clear  that 
he  would  thereby  increase  his  danger.  Whether  such 
facts,  or  any  others,  relieving  the  necessity  of  retreat, 
existed  in  this  case  or  not,  was  for  the  jury  to  say ;  the 
evidence  being  in  dispute.  The  portion  of  the  charge 
objected  to  is  broad  and  is  so  worded  as  to  instruct  the 
jury  that,  if  they  found  the  facts  such  in  any  way  that 
the  defendant  would  increase  his  danger  by  retreating, 
then  he  need  not  retreat;  hence  covered  the  state  of 
facts  mentioned  as  relieving  the  necessity  of  retreat, 
and  was  therefore  free  from  error.  If  defendant  de- 
sired an  instruction  that  the  facts  mentioned,  if  believed 
by  the  jury  to  exist  in  this  case,  would  relieve  the  neces- 
sity to  retreat,  he  should  have  recjuested  a  charge  so 
specifying.  It  is  too  clear  to  need  discussion  that  the 
other  portion  of  the  oral  charge  excepted  to  was  free 
from  error.  It  correctly  states  principles  of  law  so 
well  settled  in  the  jurisprudence  of  the  state  as  not  to 
require  citation  of  authority  to  support  them.  The 
criticism  of  it  we  regard  as  entirely  hypercritical.  It  is 
mentioned  only  in  the  second  brief  filed,  and  not  noticed 
at  all  in  the  first. 

Charge  numbered  1  requested  by  defendant  was  prop- 
erly refused,  since  it  undertook  to  justify  on  the  ground 
of  self-defense,  and  ignored  the  necessary  element  of 
freedom  from  fault  in  bringing  on  the  difficulty. — Baker 
V.  State,  81  Ala.  38,  1  South.  127.    It  was  changed  in 
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verbiage  to  cure  the  criticism  proDOunced  against  a 
similar  charge  in  Twiitij  v.  State,  168  Ala.  63,  67,  53 
South.  308.  We  do  not  construe  that  decision,  how- 
ever, as  approving  the  charge  if  corrected,  but  merely 
as  declining  to  give  it  further  consideration,  which  was 
not  necessary,  after  finding  the  defect  pointed  out. 

Without  considering  other  possible  defects,  it  will 
suffice  to  say  that  charge  numbered  2  was  made  faulty 
by  the  use  of  the  word  "then"  in  the  following  clause, 
"provided  the  defendant  was  then  free  from  fault  in 
bringing  on  the  difficulty";  that  is,  after  he  had  been 
assaulted  with  a  deadly  weapon.  The  law  requires  that 
he  be  free  from  fault  at  the  commencement  of  the  en- 
counter, and,  if  not,  he  is  deprived  of  the  right  of  self- 
defense  in  that  particular  difficulty.  It  could  be  re- 
vived only  by  abandoning  and  retiring  in  good  faith 
from  the  difficulty.  If  before  such  an  abandonment  of 
or  retirement  from  the  difficulty,  if  he  brought  it  on, 
his  adversary  assaults  him  in  such  a  way  that  he  has 
to  kill  in  order  to  save  his  own  life,  the  necessity  is 
held  to  have  been  created  by  his  own  fault  in  bringing 
on  the  difficulty. 

Charges  numbered  3  and  4  are  involved,  confusing, 
and  misleading.  The  trial  court  will  not  be  put  in  error 
for  refusing  such  charges,  as  has  been  so  often  held. 

We  have  discussed  the  only  errors  urged  in  brief.  We 
find  none  in  the  record,  but  are  of  opinion  the  defendant 
had  a  fair  trial,  and  the  judgment  of  conviction  is  there- 
fore affirmed. 

Affirmed. 
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Johnson  r.  The  State. 

Manslaughter. 

(Decided  May  20,  1913.     Rehearing  denied  June  6,  1913. 
62  South.  450.) 

1.  Criminal  Law;  Error;  Burden  of  Shotvmg. — The  bill  of  excep- 
tions examined  and  held  not  to  show  error,  or  abuse  of  discretion  in 
not  allowing  the  examination  of  a  witness  who  had  been  present  in 
the  courtroom,  while  other  witnesses  were  testifying,  the  rule  having 
been  invoked,  in  view  of  the  requirement  that  the  burden  of  show- 
ing error  is  ui)on  the  party  alleging  it. 

2.  \Vitnessef<;  Rule;  Discretion  of  Court. — Where  the  non-observ- 
ance of  the  rule  by  a  proposed  witness  Is  due  wholly  or  partly  to 
the  fault  of  defendant,  it  is  within  the  discretion  of  the  trial  court 
whether  it  will  permit  the  defendant  to  adduce  the  testimony  of 
such  witness. 

3.  Charge  of  Court;  Confusing. — It  is  proper  to  refuse  an  instruc- 
tion when  incomplete  and  conveying  no  meaning  on  account  of  the 
use  of  a  word  when  another  was  probably  Intended. 

4.  Same. — A  charge  asserting  that  if  certain  facts  were  not 
shown  to  the  satisfaction  of  the  jury  to  a  reasonable  doubt,  the 
jur>'  should  acquit,  was  properly  refused  because  of  inaccuracy  and 
obscureness. 

5.  Homicide:  instrm-tion ;  i^elf-Defensc, — Charges  on  self-defense 
which  ignore  in  hypothesis  defendant's  freedom  from  fault  in  bring- 
ing on  the  difficulty,  or  defendant's  duty  to  retreat,  if  retreat  was 
practicable  without  increasing  peril,  are  properly  refused. 

0.  Same;  Assuming  Facts. — Where  the  e\idence  was  conflicting  as 
to  whether  defendant  was  in  danger  at  the  time  he  shot  deceased,  a 
charge  asserting  that  if  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  he  was  under  no  obligation  to  retreat  unless  he 
could  have  done  so  without  increasing  his  peril,  or  with  reasonable 
safety,  assumes  the  fact  that  defendant  was  In  danger,  and  was, 
therefore,  properly  refused. 

APPB.VL  from  Winston  Circuit  Court. 

Heard  before  Hon.  C.  C.  Nbsmith. 

Luther  Johnson  was  convicted  of  manslaughter  in 
the  first  degree,  and  he  appeals.    Affirmed. 

The  facts  of  the  case  sufficiently  appear  from  the 
present  opinion  and  from  the  report  on  a  former  ap- 
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peal.— 4  Ala.  App.  47,  57  South.  593.  The  following 
charges  were  refused  to  the  defendant : 

"(8)  If  deceased  made  an  assault  on  defendant  which 
was  manifestly  for  the  purpose  of  taking  the  life  of 
defendant  or  doing  him  great  bodily  injury,  and  one 
placed  in  defendant's  position,  of  reasonable  prudence, 
would  have  believed,  and  defendant  did  believe,  that  he 
was  in  great  peril,  then  defendant  was  under  no  obliga- 
tion to  retreat,  but  had  the  right  to  stand  his  ground 
and  kill  the  deceased  if  necessary. 

"(9)  A  reasonable  doubt  is  an  actual  doubt  that  you 
are  conscious  of  after  going  over  in  your  minds  the 
entire  case,  giving  consideration  to  all  the  testimony 
and  every  part  of  it.  If  you  then  feel  uncertain  and  are 
not  fully  convinced  that  the  defendant  is  guilty,  and 
believe  that  you  are  acting  in  a  reasonable  manner,  and 
if  you  believe  that  a  reasonable  man  in  any  matter  of 
like  importance  would  hesitate  to  act  because  of  such 
a  doubt  as  you  are  conscious  of  having,  that  is  a  reason- 
able doubt  of  which  the  defendant  is  entitled  to  the 
benefit,  and  he  should  be  acquitted.'' 

"(14)  If  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  he  was  under  no  obligation  to  retreat 
unless  you  believe  he  could  have  retreated  without  in- 
creasing his  danger,  or  with  reasonable  safety." 

(16)  The  concluding  portion  of  16  is  as  follows:  "And 
if  the  jury  believe  that  the  defendant  acted  under  such 
conditions  and  circumstances  as  set  out  above,  the  bur- 
den of  showing  that  he  was  not  free  from  fault  in  bring- 
ing on  the  difficulty  is  on  the  state,  and  if  not  shown  to 
the  satisfaction  of  the  jury  to  a  reasonable  doubt,  the 
jury  must  acquit  the  defendant." 

"(18)  If,  after  looking  at  all  the  evidence  in  this 
case,  your  minds  are  left  in  such  a  state  of  doubt  and 
uncertainty  that  you  cannot  say  beyond  a  reasonable 
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doubt  whether  the  defendant  acted  upon  a  well-founded 
and  reasonable  belief  that  it  was  necessary  to  take  the 
life  of  deceased  to  save  himself  from  great  bodily  harm 
or  from  death,  or  that  he  shot  before  such  impending 
necessity  arose,  then  this  is  such  a  doubt  as  will  entitle 
the  defendant  to  an  acquittal,  and  he  should  be  ac- 
quitted, if  he  was  free  from  fault  in  bringing  on  the  dif- 
ficulty." 

Charge  31 :  "In  deciding  on  the  guilt  or  innocence 
of  defendant,  if  you  believe  from  the  evidence  that  he 
did  not  fight  willingly  and  w^as  free  from  fault  in  bring- 
ing on  the  difficulty,  and  could  not  retreat  without  hav- 
ing increased  his  peril,  and  come  to  consider  whether 
or  not  the  defendant  was  actually  in  danger  of  death 
or  great  bodily  harm,  or  whether  the  circumstances  sur- 
rounding him  were  such  as  to  create  in  the  mind  of  a 
reasonable  man,  and  did  create  in  the  mind  of  defend- 
ant, an  honest  heWet  that  he  was  in  danger  of  death  or 
great  lM>dily  harm,  you  should  determine  what  an  ordi- 
nary and  reasonable  man  might  have  fairly  inferred 
from  all  the  facts  and  circumstances  by  which  the  evi- 
dence showed  the  defendant  was  at  the  time  surround- 
ed, and  in  doing  so  must  not  try  him  in  the  light  of  sub- 
sequent developments,  nor  must  they  require  of  him 
the  same  cool  judgment  that  the  jury  can  now  bring  to 
bear  on  the  occurrences.  The  jury  must  put  themselves 
as  far  as  possible  in  the  defendant's  place  and  then 
judge  whether  the  danger  was  apparent,  or  should  have 
been  considered  as  apparent  by  a  man  of  ordinary  cau- 
tion and  prudence  in  like  condition.  The  danger  of 
death  or  great  bodily  harm  need  not  have  been  real, 
present,  or  urgent  at  the  very  moment  of  the  killing, 
but  only  apparently  so.  The  question  is.  Was  the  dan- 
ger apparently  so  imminently  present  at  the  time  of  tlie 
killing  that  a  reasonable  man  and  a  prudent  man,  sit- 
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uated  as  the  defendant  was,  would  believe,  and  the  de- 
fendant did  believe,  that  it  was  necessary  to  kill  in 
order  to  avoid  the  loss  of  life,  or  to  prevent  great  bodily 
harm?  and  if  from  all  the  evidence  in  the  case  the  jury 
have  a  reasonable  doubt  whether  such  was  the  case  when 
the  defendant  killed  Manasco,  then  you  should  acquit 
him." 

James  J.  Ray^  Nobman  Gunn,  M.  L.  Lbith,  and  May- 
hall  &  Stagner^  for  appellant.  This  is  the  second  ap- 
peal in  this  case. — Johnson  v.  The  State,  4  Ala.  App. 
47.  The  court  should  have  permitted  the  defendant  to 
examine  the  witness,  and  the  court  erred  in  refusing 
because  of  the  breach  of  the  rule. — Robert's  Case,  122 
Ala.  47;  Deggs  v.  The  State  150  Ala.  3.  Charge  8 
should  have  been  given. — Bluett  v.  The  State,  151  Ala. 
41;  136  Ala.  52.  Charge  9  should  have  been  given. — 
Bolt  V.  U.  S.,  218  U.  S.  245.  Charge  14  should  have 
been  jijlven. — Bluett  v.  The  State,  supra.  Charge  15 
should  have  been  given  on  the  same  authority.  Charge 
18  should  have  been  given. — 96  Ala.  24.  Charge  31 
shoubl  have  been  given. — Griffin  v.  The  State,  165  Ala. 
29 ;  Jackson's  Case,  78  Ala.  471 ;  Story's  Case,  71  Ala. 
330.  Charges  50  and  51  should  have  been  given. — Bluett 
V.  State,  supra;  Story  v.  State,  71  Ala.  330.  Counsel 
discusi*  other  charges,  but  without  further  citation  of 
authority. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Clothing 
worn  by  decedent  at  the  time  of  the  fatal  difficulty  were 
properly  admitted. — Holly  v.  The  State,  75  Ala.  14; 
Watkins  v.  State,  89  Ala.  82 ;  Dorsey  v.  State,  107  Ala. 
151.  Charge  9  wa«  properly  refused. — Jones  v.  State, 
61  South.  434.     The  other  charges  either  ignored  the 
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doctrine  of  retreat  or  freedom  from  fault,  or  are  argu- 
mentative and  confusing. 

WALKER,  P.  J. — When  this  case  was  here  on  a 
former  appeal,  the  court  in  the  opinion  then  rendered 
made  a  general  .statement  of  the  circumstances  of  the 
fatal  difflculty  which  is  in  question  and  of  the  tenden- 
cies of  the  evidence  in  reference  to  it  w^hich  is  applicable 
to  the  case  as  it  was  presented  in  the  trial  which  re- 
sulted in  the  judgment  now  to  be  reviewed. — Johnsmi 
V.  Stat(\  4  Ala.  App.  47,  57  South.  593. 

When  the  defendant  proposed  to  examine  one  Lula 
Jackson  as  a  witness,  the  solicitor  objected  to  his  l)eing 
permitte<l  to  do  so  l)ecau8e  the  proposed  witness  had 
been  in  the  courtroom  during  the  progress  of  the  trial, 
and  the  defendant  excepted  to  the  action  of  the  court 
in  sustaining  the  objection  and  refusing  to  permit  the 
witness  to  be  examined.  When  the  objection  was  made, 
the  attorney  for  the  defendant  disclaimed  any  informa- 
tion or  knowledge  of  the  fact  that  the  witness  had  been 
in  the  courtroom  during  the  progress  of  the  trial,  say- 
ing that  '^they  didn't  particularly  know  the  witness, 
*  *  *  and  that  no  doubt  the  witness  was  there  with- 
out knowing  of  the  duty  being  imposed  upon  her  to  go 
out'';  and  the  court  stated,  as  is  recited  by  the  bill  of 
exceptions,  "that  lie  had  no  doubt  but  that  the  witness 
did  not  understand  the  rule,  and  was  innocently  in  the 
courthouse;  the  judge  presiding  had  observed  said  Lula 
Jackson  sitting  near  the  aisle  in  plain  view  of  every 
one  in  the  courtro<mi  fully  a  day  during  the  progress  of 
the  trial  with  a  nursing  baby  in  her  arms;  she  had 
listeneil  attentively  to  practically  all  the  testimony  up 
to  the  time  she  was  called  as  a  witness."  It  is  not  made 
to  appear  that  the  woman  had  been  subpoenaed  as  a 
witness,  or  that  w^hen  the  rule  was  invoked,  or  when  the 
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witne88e8  were  by  the  court  instructed  with  reference  to 
their  duties  under  it,  Lula  Jackson  was  called  as  a 
witness,  or  that  the  defendant  in  any  way  made  known 
to  the  court  that  a  person  of  that  name  was  proposed 
to  be  made  a  \\itness  in  the  case.  For  anything  that 
appears,  her  continued  presence  in  the  courtroom  may 
have  been  attributable  to  the  defendant's  neglect  to  let 
it  be  knoAvn  at  the  proper  time  that  she  was  to  be  exam- 
ined as  a  witness,  and  the  consequent  failure  of  the  pre- 
siding judge  to  see  to  it  that  her  duty  under  the  rule 
was  brought  to  her  attention.  The  proposition  an- 
nounced in  the  opinion  rendered  in  the  case  of  Degg  v. 
State,  150  Ala.  3,  43  South.  484,  to  the  effect  that,  when 
the  rule  is  invoked  as  to  witnesses  and  is  violated  by  a 
witness  without  any  fault  on  the  part  of  the  defendant, 
the  court  has  not  the  right  to  deprive  the  defendant  of 
the  testimony  of  such  a  witness,  is  not  applicable  to 
such  a  state  of  facts  as  that  disclosed  by  the  present 
record. 

What  is  disclosed  by  the  bill  of  exceptions  by  no 
means  negatives  the  conclusion  that  the  court  was  war- 
ranted in  finding  that  the  nonobservance  of  the  rule  by 
the  proposed  witness  was  due,  in  whole  or  in  part,  to 
the  fault  of  the  defendant  himself.  If  so,  he  was  not 
entitled,  as  a  matter  of  right,  to  examine  the  witness 
for  whose  nonobservance  of  the  salutary  precaution  he 
himself  was  at  fault.  Whether  or  not  in  such  a  situa- 
tion a  party  so  at  fault  is  to  be  permitted  to  adduce 
the  testimony  of  the  witness  in  question  is  a  matter 
resting  in  the  discretion  of  the  trial  court.  To  hold 
otherwise  would  unduly  impair  the  authority  of  the 
court  to  enforce  a  regulation  having  for  one  of  its  ob- 
jects the  guarding  of  witnesses  against  improper  influ- 
ences or  suggestions  to  Avhich  they  might  be  subjected 
if  they   were  permitted   to   remain    in    the  courtroom 
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during  the  progress  of  the  trial.  It  is  not  made  to  ap- 
pear that  the  court  abused  its  discretion  in  declining  to 
permit  the  proposed  witness  to  testify.  The  statement 
made  by  counsel  as  to  the  testimony  expected  to  be 
elicited  from  this  witness  showed  that  it  was  in  refer- 
ence to  a  matter  as  to  which  several  other  witnesses  for 
the  defendant  had  deposed.  So  it  appears  that  the  ex- 
cluded testimony  would  have  been  mostly,  if  not  alto- 
gether, cumulative.  The  ruling  in  question  is  not  a 
ground  of  reversal.  Other  rulings  made  on  objections 
to  testimony  are  presented  for  review.  We  discover 
no  reversible  error  in  either  of  those  rulings.  None  of 
the  questions  so  raised  are  deemed  to  be  of  such  a  nature 
as  to  call  for  a  discussion  of  them. 

The  failure  of  charge  8  requested  by  the  defendant 
to  predicate  his  freedom  from  fault  in  bringing  on  the 
difficulty  justified  the  court's  refusal  to  give  it. 

Defendant's  written  charge  9,  as  it  is  set  out  in  the 
bill  of  exceptions,  is  not,  as  is  stated  by  counsel  in  their 
brief,  a  copy  of  the  charge,  the  giving  of  which  was  held 
in  the  case  of  Holt  v.  United  States,  218  U.  S.  245,  31 
Sup.  Ct.  2,  54  L.  Ed.  1021,  20  Ann.  Cas.  1138,  not  to 
constitute  a  ground  of  reversal  when  the  defendant's 
exception  to  the  court's  charge  was  a  general  one.  The 
charge  as  it  is  set  out  commences  with  a  sentence  which, 
because  of  the  use  of  one  word  where  another  probably 
was  intended,  is  incomplete  and  really  conveys  no  mean- 
ing. This  was  enough  to  justify  the  court  in  refusing  to 
give  the  charge  in  the  form  in  which  it  was  presented. 
—Gamhill  v.  Fuqiia,  148  Ala.  448,  42  South.  735;  38 
Cyc.  1598,  1599.  Besides,  whether  part  of  the  charge 
was  so  expressed  that  it  might  have  been  understood  as 
authorizing  the  jury  to  acquit  the  defendant  if  they 
should  "feel  uncertain  about  his  guilt,"  and  it  is  not 
intended  to  be  intimated  that  it  would  have  been  a 


Digitized  by 


Google 


8]  OF  ALABAMA.  21 

[Johnson  v.  The  State.] 

reversible  error  to  refuse  to  give  the  charge  if  it  had 
been  free  from  the  fault  first  mentioned. 

The  evidence  in  the  case  was  in  conflict  on  the  ques- 
tion of  the  defendant's  being  in  any  danger  at  the  time 
he  shot  the  deceased.  Written  charge  14  was  properly 
refused  because  it  involved  the  assumption  that  the 
defendant  was  in  danger. 

Charge  16  requested  by  the  defendant  is  another  in- 
stance of  a  miscopied  charge.  Counsel  for  the  appellant 
call  our  attention  to  the  close  resemblance  between  this 
charge  and  a  charge  which  was  approved  in  the  case  of 
Bluett  V.  State,  151  Ala.  41,  44  South.  84;  Bluitt  v. 
State,  161  Ala.  14,  49  South.  854.  The  concluding  sen- 
tence of  the  charge  as  requested,  in  stating  in  effect  that, 
if  the  fact  that  the  defendant  was  not  free  from  fault 
in  bringing  on  the  difficulty  was  "not  shown  to  the  satis- 
faction of  the  jury  to  a  reasonable  doubt,  the  jury 
should  acquit  the  defendant,"  involved  such  inaccuracy 
and  obscureness  as  plainly  to  justify  the  court  in  refus- 
ing to  give  it  in  charge  to  the  jury. 

Charge  18  was  properly  refused  as  it  ignored  the 
question  of  the  defendant's  duty  to  retreat,  if  retreat 
was  practicable  without  increasing  his  peril.  Counsel 
for  the  appellant  refer  to  the  decision  in  the  case  of 
Harris  v.  State,  96  Ala.  24, 11  South.  255,  as  supporting 
their  contention  that  this  charge  should  have  been  given. 
In  there  deciding  that  a  similar  charge  should  have 
been  given,  the  court  pointed  out  the  fact  that  under 
the  evidence  in  that  case  the  defendant  was  under  no 
duty  to  retreat.  In  the  present  case  there  was  evidence 
tending  to  prove  that  the  defendant  by  retreat  could 
have  avoided  any  peril  to  himself  or  to  the  deceased. 

Counsel  for  the  appellant  contend  that  refused  charge 
31  is  the  same  as  refused  charge  2,  which  was  ruled  on 
in  the  case  of  Griffin  v\  State,  165  Ala.  29,  50  South. 
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962,  except  that  the  fault  which  was  held  to  have  justi- 
fied the  refusal  to  give  the  charge  requested  in  that  case 
has  been  removed.  The  contention  is  not  well  founded. 
In  pasing  on  the  charge  under  review  in  the  case  cited, 
the  court  expressed  the  opinion  that  the  jury  would 
have  had  the  right  to  treat  its  concluding  paragraph 
as  a  complete  statement  of  the  proposition  which  in  the 
preceding  part  of  the  charge  had  been  stated  with  more 
detail,  and  the  charge  was  cimdemned  l)ecau8e  of  a 
fault  pointed  out  in  that  summary  re-statement  of  the 
proposition.  The  charge  now  under  consideration  is  so 
far  a  copy  of  refused  charge  2  in  the  Griffin  Case  that 
its  concluding  paragraph  is  to  l)e  construed  as  serving 
the  same  purpose  which  was  treated  as  having  been 
served  by  the  concluding  paragraph  of  the  charge 
copied  from.  The  concluding  summary  statement  of 
the  charge  under  consideration  is  to  the  effect  that,  if 
from  all  the  evidence  in  the  case  the  jury  have  a  reason- 
able doubt  whether  the  danger  apparently  was  so  immi- 
nently present  at  the  time  of  the  killing  that  a  reason- 
able and  prudent  man,  situated  as  the  defendant  was, 
would  l)elieve,  and  the  defendant  did  believe,  that  it  was 
necessary  to  kill  in  order  to  avoid  the  loss  of  life  or  to 
prevent  gi*eat  bodily  harm,  then  the  jury  must  acquit 
him.  While  the  proposition  as  thus  stated  avoided  the 
particular  fault  which  was  pointed  out  in  the  opinion  in 
the  Griffin  Case,  it  contained  another  fault,  justifying 
the  refusal  of  the  court  to  give  it  in  charge,  in  that  it 
ignored  the  question  of  the  defendant's  freedom  from 
fault  in  bringing  on  the  difficulty.  The  evidence  in  the 
case  was  such  that  that  question  was  one  not  proper  to 
be  withdrawn  from  the  consideration  of  the  jury.  The 
stated  hypothesis  for  a  verdict  of  acquittal  was  mate- 
rially defective,  and  the  charge  was  properly  refused. 
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Complaint  is  made  of  the  court's  refusal  to  give  sev- 
eral other  written  charges.  The  refusal  to  give  each 
of  those  charges  is  justifiable  either  because  it  stated  an 
incorrect  proposition  or  one  that  was  covered  by  other 
written  charges  given  at  the  defendant's  request. 

A  careful  examination  of  the  record  has  led  us  to  the 
conclusion  that  the  prosecution  was  conducted  in  ac- 
cordance with  the  law;  that  the  defendant  had  a  full 
and  fair  opportunity  to  present  his  version  of  the  oc- 
currence under  investigation;  and  that  the  court  com- 
mitted no  error  which  would  warrant  a  reversal  of  its 
judgment.  No  right  of  the  appellant  is  denied  him  by 
this  court's  failing  to  make  a  special  mention  of  all  the 
questions  presented  for  review. 

Affirmed. 


Garth  v.  The  State. 

Murder, 

(Decided  May   15,   1913.     62   South.  383.) 

1.  Jury;  Venire;  Misnomer. — Where  both  the  .venire  and  the 
llRt  served  on  defendant  contained  the  name  of  J.  Sam  Boldlng  as  a 
Juror,  and  it  appeared  that  Sam  C.  Bolding  was  the  person  intended 
and  the  person  served  and  appearing  in  answer  thereto,  the  vari- 
ance was  not  ground  for  quashing  the  venire,  and  was  not  preju- 
dicial. 

2.  Same;  Competency. — Where  Jurors  state  that  they  would  con- 
vict on  circumstantial  evidence,  but  would  not  impose  capital  pun- 
ishment, they  are  disqualified  under  the  statute. 

3.  Homicide;  Province  of  Court  and  Jury. — Where  the  evidence 
was  such  that  inferences  could  be  reasonably  drawn  therefrom  which 
would  authorize  a  verdict  of  guilty  of  murder  in  the  second  degree, 
the  general  charge  for  defendant  cannot  be  properly  given. 

4.  Same;  Instructions;  Self-Dcfense. — Charges  predicating  a  ver- 
dict of  not  guilty  upon  a  finding  of  self-defense,  but  which  fail  to 
set  out  the  elements  constituting  self-defense,  are  properly  refuRe<l. 
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Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Weet. 

Wince  Garth  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Affirmed. 

The  charges  referred  to  are  as  follows: 

"(2)  If  you  believe  the  undisputed  evidence  in  this 
case,  I  charge  you  that  the  defendant  acted  in  self-de- 
fense in  striking  Jim  Bowman  with  a  stick. 

"(3)  I  charge  you  that  the  law  does  not  imply  or 
presume  that  defendant  had  malice  towards  the  de- 
ceased from  the  fact  that  defendant  stinick  deceased 
with  a  stick,  but  in  determining  whether  or  not  malice 
existed  in  the  mind  of  defendant  or  not  you  must  look 
to  all  facts  and  circumstances  in  this  case;  and  if  after 
a  careful  consideration  of  all  the  facts  and  circum- 
stances in  the  case  you  believe  the  defendant  acted  in 
self-defense  in  using  the  stick  to  prevent  real  or  appar- 
ent danger  to  his  life  or  limb,  you  should  acquit  the 
defendant." 

Kyle  &  Hitson,  for  appellant.  No  brief  reached  the 
Reporter. 

R.  ( ■.  Brickell,  Attorney  (4eneral,  and  W.  L.  Martin. 
Assistant  Attorney  (leneral,  for  the  State.  Defendant's 
motion  to  quash  the  venire  cannot  be  reviewed.  It  ap- 
pears only  by  bill  of  exceptions. — McQueen  v.  titate, 
138  Ala.  (53;  GaineH  v.  i^tate.  149  Ala.  29,  31;  Looey  v. 
State,  154  Ala.  G5,  70.  Nor  is  the  motion  to  quash 
based  on  the  statutory  provision  requiring  a  charge  of 
fraud  in  drawing  or  summoning. — Acts  1909,  p.  317, 
Sec.  29;  Woodward  v.  State,  59  South.  Rep.  688;  Wright 
V.  State.  3  Ala.  App.  24,  29;  Sarnige  i\  State,  57  South. 
Rej).  469.  Nor  would  a  mistake  in  the  name  of  any 
juror  drawn  or  summoned  be  sufficient  to  quash  the 
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venire. — Acts  1909,  p.  320;  Longmire  v.  State,  130  Ala, 
66;  McCaioley  v.  State,  133  Ala.  128,  137;  Smith  v. 
State,  145  Ala.  17,  22;  Untrinor  v.  State,  146  Ala.  26, 
33.  The  ruling  of  the  court  on  the  State's  motion  to 
challenge  for  cause  the  jurors  Collier,  Neal,  Woodall, 
Edwards,  Speer  and  Neal  was  without  error.  The  ju- 
rors stated  that  they  did  not  think  conviction  should 
be  had  on  circumstantial  evidence. — Code,  Sec.  7278; 
Murphy  v.  State,  37  Ala.  142,  147;  Tatvm  v.  State,  83 
Ala.  5,  7;  Qriffin  v.  State,  90  Ala.  596,  599;  Calhoun  v. 
State,  143  Ala.  11;  Whatley  v.  State,  144  Ala.  68;  Un- 
deru:ood  v.  State,  MSS.  Charges  refused  to  the  de- 
fendant (R.  p.  21)  were  not  numbered. — Weaver  v. 
State,  1  Ala.  App.  48,  59. 

PELHAM,  J. — It  was  not  a  ground  to  quash  the 
venire  that  the  name  of  "Sam  C.  Bolding"  appeared  as 
"J.  Sam  Holding^'  on  the  venire  and  on  the  list  served 
on  the  defendant.  A  mistake  in  the  name  of  the  juror 
is  not  sufficient  cause  to  quash  the  venire. — Acts  1909, 
§  32,  p.  320;  Longmire  v.  State,  130  Ala.  66,  30  South. 
413.  The  juror  Sam  C.  Bolding  received  the  subpoena, 
and  appeared  and  was  shown  to  be  the  person  intend- 
ed for  service  as  a  juror  who  was  drawn  and  put  upon 
the  venire  as  "J.  Sam  Bolding."  The  initials  "J"  or 
"C  appearing  either  before  or  after  "Sam,"  the  name 
distinguishing  the  juror,  would  not  render  the  venire 
subject  to  being  quashed  under  the  facts  in  this  case, 
nor  would  the  defendant  be  prejudiced  on  account  of 
the  name  appearing  thus  on  the  list  from  which  he  was 
required  to  strike. 

The  jurors  challenged  for  cause  by  the  state,  who 
upon  their  voir  dire  examination  by  the  court  stated 
that  they  would  convict  on  circumstantial  evidence  but 
would  not  impose  capital  punishment  on  such  evidence. 
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were  disqualified  under  the  statute,  and  the  court  was 
not  in  error  in  allowing  the  challenge  for  cause. — 
Parker  v.  State,  7  Ala.  App.  9,  60  South.  995;  Jackson 
V.  State,  74  A\si.2Q;  Griffin  v.  State,  90  Ala.  596,  8 
South.  670. 

There  were  inferences  that  could  be  drawn  from  the 
evidence  upon  which  the  jury  was  authorized  to  find  a 
verdict  of  guilty  of  murder  in  the  second  degree  (the 
verdict  returned  by  the  jury),  and  the  court  correctly 
refused  the  general  charge  requested  by  the  defendant. 

Elach  of  the  other  charges  (numbered  by  us  in  the 
margin  2  and  3)  is  faulty  in  referring  a  question  of 
law  to  the  jury,  in  that  they  submit  to  the  jury  a  find- 
ing on  self-defense  without  defining  the  constituent 
elements  of  self-defense. — Povyell  v.  State,  5  Ala.  App. 
75,  59  South.  530. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  will  be  affirmed. 

AflFirmed. 


Swain  v.  The  State* 

Murdei\ 

(Decided  June  3,  1913.     Rehearing  denied  June  19.  1913. 
62  South.  446.) 

1.  Indictment  and  Information;  Objection;  Sufficiency. — Under 
section  7572,  Code  1907,  and  Acts  1909,  p.  315,  section  23,  an  objec- 
tion to  an  indictment  on  the  ground  that  the  grand  Jurors  were 
not  drawn  in  the  presence  of  the  proper  officers,  must  be  raised 
by  a  plea  in  abatement  and  cannot  be  raised  by  motion  to  quash. 

2.  Same;  Caption,— VnAer  section  7131,  Code  1907,  the  caption  of 
an  indictment  is  not  the  mere  marginal  statement  usual  in  such  an 
Instrument,  but  is  an  entry  of  a  record  showing  the  organization  of 
the  court,  when  and  where  held,  and  the  name  of  the  Jurors. 

3.  Same;  Sufficiency;  Signature. — Where  the  record  shows  that 
David  Hester  was  foreman  of  the  grand  Jury  which  returned  the 
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Indictmeut,  au  iudlctiueut  sigued  by  D.  M.  Hester,  as  foreman,  is 
not  subject  to  motion  to  quash,  where  it  appeared  that  David  Hester 
and  D.  M.  Hester  were  one  and  the  same  person. 

4.  Same;  Description  of  Deceased. — An  indictment  describing  the 
deceased  as  John  Elmore,  alias  alias  John  Elmore,  Dutch  John,  is 
not  defective  for  falling  to  allege  that  any  of  the  names  mentioned 
was  deceased's  true  name  or  that  his  true  name  was  unknown  to 
the  grand  jury. 

5.  ^anie;  If^vrvice. — The  return  of  the  sheriff  being  conclusive 
until  impeached,  a  motion  to  quash  the  venire  on  the  ground  that 
a  correct  copy  was  not  served  on  defendant,  was  properly  refused 
where  the  record  in  no  way  tended  to  show  that  the  copy  served 
was  not  the  correct  copy. 

6.  Jury;  List;  Service. — ruder  Acts  1909,  p.  319,  section  32,  a 
service  upon  defendant  of  the  jury  list  and  indictment  four  days 
before  the  day  set  for  his  trial  is  sufficient  as  giving  defendant  and 
his  counsel  ample  opportunity  for  preparation. 

7.  Appeal  and  Error;  RarmJess  Error;  Evidence. — Where  the  an- 
swer of  a  witness  to  a  question  calling  for  a  conclusion  was  entirely 
unobjectionable,  and  was  not  objected  to,  any  error  in  overruling 
an  objection  to  the  question  itself  was  harmless. 

8.  Sam^. — Where  defendant  himself  testified  to  the  same  fact,  he 
cannot  complain  of  the  admission  of  such  testimony  from  other 
witnesses. 

9.  Same;  Revieir ;  Objection, — Where  the  court  instructed  that 
accused  could  testify  for  himself,  but  that  his  evidence  should  be 
weighed  in  the  light  of  the  fact  that  he  was  the  defendant,  and  given 
such  weight  as  the  jury  saw  fit,  a  general  exception  to  the  whole 
charge  is  not  sufficient  to  warrant  a  review,  on  appeal,  of  this 
particular  portion  thereof,  as  it  was  the  duty  of  defendant  to  point 
out  the  particular,  erroneous  portion. 

10.  Homicide  Evidence.— testimony  that  at  the  time  of  the  fatal 
difficulty,  the  deceased  looked  like  a  drunken  man,  was  not  inadmis- 
sible as  a  conclusion. 

11.  Charge  of  Court;  Invading  Province  of  Jury, — A  charge  assert- 
ing that  the  Jury  must  weigh  defendant's  evidence  in  the  light  of 
the  fact  that  he  is  the  defendant,  is  an  improper  invasion  of  the 
province  of  the  jury. 

Appeal  from  Walker  Law  aud  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowbll. 
John  Swain,  alias,  was  convicted  of  murder,  and  he 
appeals.     Affirmed. 

AcuFF  &  FiNCH^  for  appellant.  No  sufficient  service 
of  the  indictment  on  defendant  is  shown. — Welsh  v. 
SiatCj  56  South..  11.     The  deceased  is  not  properly  de- 
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scribed. — Wilson  v.  State,  127  Ala.  17.  The  record  fails 
to  show  that  the  grand  jurors  who  found  the  indictment 
were  drawn  in  the  presence  of  the  proper  officers,  or 
that  it  was  found  at  any  term  of  the  court. — Spivey  v. 
The  State,  56  South.  376;  Berry  v.  The  State,  65  Ala. 
117;  Sec.  7131,  Code  1907.  The  indictment  was  not 
properly  signed  by  the  foreman. — Whitley  v.  The  State, 
166  Ala.  42.  It  is  error  to  permit  it  to  be  shown  that 
deceased  looked  like  a  drunk  man. — May  v.  State,  52 
South.  602.  The  court  was  in  error  in  its  oral  charge. 
— Tucker  v.  State,  167  Ala.  1;  Robertson  v.  State,  57 
South.  829. 

R.  C.  BrlgkeUj,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  indicted  and  con- 
victed of  murder.  The  first  error  insisted  upon  is  that 
the  trial  court  erred  in  overruling  a  motion  to  quash 
the  indictment  and  in  overruling  demurrers  filed  there- 
to; the  grounds  (16  in  all)  of  this  motion  and  of  the 
demurers  filed  after  the  motion  was  overruled  being 
exactly  the  same.  We  will  discuss,  however,  only 
those  grounds  urged  in  brief.  The  first  of  these  is  that 
the  record  does  not  affirmatively  show  that  the  grand 
jurors  were  drawn  in  the  presence  of  the  officers  desig- 
nated by  law. 

The  minutes  of  the  organization  of  the  court  recite 
expressly,  in  this  particular,  that  all  the  jurors  "had 
been  regularly  drawn  according  to  law";  and,  if  so, 
they  were  certainly  drawn  "in  the  presence  of  the  offi- 
cers designated  by  law."  If  in  fact  they  were  not,  the 
question  would  have  to  be  raised  by  a  plea  in  abate- 
ment, and  could  not  be  raised,  as  here  attempted,  either 
by  a  motion  to  quash  or  a  demurrer  to  the  indictment. 


Digitized  by 


Google 


8]  OF  ALABAMA.  29 

[Swain  V.  The  State.] 

—Spivey  v.  State,  172  Ala.  393,  56  South.  232;  Code,  § 
7572;  Acts  1909,  p.  315,  §  23. 

The  next  ground  of  the  demurrer  and  motion  that  is 
insisted  upon  is  that  the  indictment  does  not  show  at 
what  term  of  the  court  it  was  found,  which  ground  is 
predicated  upon  section  7131  of  the  Code,  providing 
that  "an  indictment  must  contain,  in  the  caption  or 
body  thereof,  the  name  of  the  state,  county,  court,  and 
term  in  and  at  which  it  is  preferred,"  etc.  The  caption 
of  an  indictment  is  not  the  mere  marginal  statement  of 
the  state,  county,  court,  term,  etc.,  usually  found  at  the 
head  of  an  indictment,  but  is  that  entry  of  record  which 
shows  the  organization  of  the  court,  when  and  where 
held,  the  names  of  jurors,  etc.,  and  which  is  a  part  of 
every  indictment. — 1  Mayf.  Dig.  p.  425;  Oater  v.  State, 
141  Ala.  10,  37  South.  692;  Collins  v.  State,  3  Ala. 
App.  68,  58  South.  80;  Thornton  v.  State,  4  Ala.  App. 
205,  59  South.  234.  An  examination  of  this  entry,  to- 
gether with  the  indictment  and  indorsement  thereon, 
leaves  no  doubt  that  the  contention  of  defendant  is 
without  merit,  and  that  the  indictment  was  found  at 
the  spring  term,  1912,  of  said  court. — Authorities  supra. 

The  next  ground  of  the  motion  insisted  upon  is  that 
the  indictment  was  indorsed  "a  true  bill"  and  signed 
"D.  M.  Hester,  Foreman,"  when  the  record  shows  that 
David  Hester  was  the  foreman  of  the  grand  jury.  The 
court,  after  proper  proof  by  the  state  that  D.  M.  Hes- 
ter and  David  Hester  was  one  and  the  same  person,  cer- 
tainly committed  no  error  in  overruling  the  motion. 

The  person  alleged  to  have  been  murdered  is  describ- 
ed in  the  indictment,  as  set  out  in  the  record,  as  "John 
Elmore,  alias  John  Elmore,  alias  Dutch  John" ;  and  it 
is  objected  that  the  indictment  is  therefore  defective  be- 
cause it  fails  to  allege  that  either  of  the  names  men- 
tioned was  the  person's   true   name,   or   that  his   true 
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name  was  to  the  grand  jury  unknown.  Neither  of  the 
authorities  cited  by  appellant  supports  the  contention 
made,  but,  on  the  contrary,  the  following  amply  sustain 
the  validity  of  the  indictment  in  this  particular :  Falk- 
ner  v.  State,  151  Ala.  77,  44  South.  409;  Haley  v.  State, 
63  Ala.  91 ;  138  Ala.  104,  35  South.  53,  100  Am.  St.  Rep. 
22. 

We  likewise  find  no  merit  in  any  of  the  other  grounds 
of  the  motion  to  quash  the  indictment  or  of  the  de- 
murrer thereto;  but,  as  they  are  not  urged  in  brief,  we 
deem  them  not  of  suflBcient  importance  to  re(]uire  a 
discussion  by  us. 

The  defendant  also  moved,  upon  numerous  grounds, 
to  (]uash  the  venire  served  upon  him;  but  only  one  of 
these  grounds  is  here  insisted  upon,  and  that  is  that  the 
paper  served  on  defendant  by  the  sheriff,  purporting  to 
be  a  copy  of  the  indictment,  was  not  a  correct  copy  of 
the  indictment.  It  is  sufficient  to  say,  in  this  connec- 
tion, without  further  consideration,  that  the  sheriflE's 
return  foiunl  in  the  record  here  affirnmtively  states  he 
served  a  copy  of  the  indictment  on  defendant  one  en- 
tire day  before  the  day  set  for  the  trial  of  the  case. 
The  return  of  the  sheriflf  is  conclusive,  until  impeached; 
and  tliere  is  not  a  line  of  proof  in  the  record  anywhere 
from  any  source  tending  in  any  way  to  sustain  the 
ground  of  the  motion  that  the  copy  so  served  on  de- 
fendant was  not  a  correct  copy  of  the  indictment. 

It  is  likewise  insisted  that  a  correct  copy  of  the  jury 
lists  was  not  served  on  defendant.  The  sheriff's  return 
recites  to  the  contrary,  and  we  find  nothing  in  the  rec- 
ord to  impeach  it.  The  defendant  was  arraigned  on 
April  15th,  and  the  trial  was  set  for  April  23d,  while 
the  defendant  was  served  with  a  copy  of  the  jury  lists 
and  of  the  indictment  on  April  19th.  It  is  here  urged 
that  this  was  not  a  service  "forthwith"  as  required  by 
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the  jury  law.— Acts  Sp.  Sess.  1909,  p.  319,  §  32.  It  was 
a  service  four  days  before  the  trial,  and  fully  met,  we 
think,  the  spirit  and  purpose  of  the  statute,  in  that  it 
gave  the  defendant  and  his  counsel  abundant  time  and 
ample  opportunity,  before  the  trial,  to  fully  examine 
the  indictment  and  jury  lists,  prepare  his  defense,  and 
determine  on  a  choice  of  jurors. — Welch  v.  State,  1  Ala. 
App.  144,  56  South.  11;  Haisten  v.  State,  5  Ala.  App. 
56,  59  South.  361. 

The  solicitor  asked  one  of  the  state's  witnesses  the 
following  question:  "If  the  man  that  was  shot  had 
his  hand  in  his  right-hand  hip  pocket  all  the  time  he 
followed  defendant,  could  you  have  seen  him?"  De- 
fendant objected  to  the  question,  which  objection  was 
overruled.  Assuming  that  the  court  erred  in  this  rul- 
ing, because  the  question  called  for  a  conclusion  of  the 
witness  (Hammond  v.  State,  147  Ala.  89,  41  South. 
761),  there  was  certainly  no  injury;  since  the  witness' 
answer  was  not  only  entirely  unobjectionable,  but  was 
not  in  any  wise  objected  to.  It  stated  facts  and  not  a 
conclusion. 

There  was  no  error  in  permitting  the  state's  witness 
Enis  to  testify  that  the  deceased  at  the  time  of  the  fatal 
difficulty  was  drunk  or  that  "he  looked  like  a  drunk 
man"  to  the  witness.  Such  evidence  is  not  objection- 
able on  the  ground  that  it  states  the  conclusion  of  the 
witness.— J/(ey  v.  State,  167  Ala.  36,  52  South.  602.  It 
was  material  as  a  part  of  the  res  gestae,  as  well  as  for 
other  reasons.  Besides,  the  defendant  himself,  as  a  part 
of  his  direct  examination,  testified  that  deceased  was 
drinking,  and  hence  would  not  be  in  a  position  to  com- 
plain of  the  evidence,  even  if  it  were  immaterial. 

The  court  charged  the  jury  orally,  among  other 
things,  as  follows,  to  which  part  of  the  oral  charge  the 
defendant  then  and  there  duly  objected  and  excepted 
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before  the  jury  retired,  to-wit:  "Our  law,  as  it  is  at 
present  aud  has  been  for  a  number  of  years,  allows 
the  defendant  to  testify  for  himself;  but  our  Supreme 
Court,  in  construing  that  statute,  and  I  believe  the 
statute  itself,  says  that  the  jury  must  weigh  the  evi- 
dence of  the  defendant  in  the  light  of  the  fact  that  he 
is  the  defendant,  and  give  it  such  weight  as  they  see 
fit  and  think  it  entitled  to."  It  is  an  invasion  of  the 
province  of  the  jury  for  the  court  to  instruct  them  that 
they  must  weigh  the  testimony  of  the  defendant  in  the 
light  of  the  fact  that  he  is  the  defendant,  though  it 
would  be  proper  to  charge  them  that  they  may  do  so. — 
Tucker  v.  State^  167  Ala.  1,  52  South.  464 ;  Roberson  r. 
State,  175  Ala.  15,  57  South.  829;  McKee  v.  State,  82 
Ala.  32,  2  South.  451;  Morris  t\  State,  87  Ala.  85,  6 
South.  371;  AHc7i  v.  State,  87  Ala.  107,  6  South.  370; 
Lciris  V.  State,  SS  Ala.  11,  6  South.  755. 

If  exception  had  l)een  taken,  therefore,  to  only  this 
part  of  the  charge,  it  would  have  l)een  well  taken  and 
necessitated  a  reversal  of  the  judgment  of  the  court 
below  under  the  authorities  cited.  However,  it  will  be 
observed  that  the  exception  is  not  limited  to  this  part, 
but  embraces  other  parts  of  the  charge,  which  are  cor- 
rect statements.  The  rule  is  that  where  an  objection 
and  exception  are  taken  to  a  portion  of  a  charge  as  a 
whole,  if  any  part  of  that  excepted  to  be  good,  the  ex- 
ception fails  or  is  unfailing.  The  rule  serves  a  whole- 
some purpose,  in  that  it  forces  the  party  excepting  to 
so  single  out  by  his  objection  the  erroneous  part  of  the 
charge  as  to  definitely  call  the  attention  of  the  mind 
of  the  trial  court  to  it  specifically,  to  the  end  that,  if  he 
unintentionally  fell  into  an  error  with  respect  to  it, 
he  may  see  it  and  correct  it  before  the  jury  retires,  or, 
if  the  statement  was  intentional,  that  he  may  have  an 
opportunity,  before  it  is  too  late,  to  reflect  upon  whether 
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he  had  erred  or  not  in  making  it  and  to  act  then  ac* 
cordingly — changing  the  charge  or  not,  as  his  then  ma- 
tured judgment  may  dictate.  The  portion  of  the  charge 
here  excepted  to  as  a  whole  involves  three  statements, 
to-wit:  (1)  That  the  defendant  has  a  right  to  testify 
in  his  own  behalf;  (2)  that  the  jury  must  weigh  his 
testimony  in  the  light  of  the  fact  that  he  is  the  defend- 
ant; (3)  that  they  must  give  it  such  weight  as  they 
see  fit  and  think  it  entitled  to.  The  first  and  third 
propositions  are  correct.  The  second  only  is  erroneous, 
and  the  word  "must"  therein  found  changed  to  "may" 
would  obviate  every  defect  in  it.  This  single  defect  was 
not  suflSciently  pointed  out  by  a  sweeping  objection  and 
exception  to  the  whole,  a  part  of  which  was  good,  to 
fairly  call  the  mind  of  the  trial  court  to  that  which  was 
bad.  For  the  exception  to  be  availing  here,  the  defend- 
ant should  have  excepted  only  to  that  portion  which 
charged  that  the  "jury  must  weight  the  testimony  of  the 
defendant  in  the  light  of  the  fact  that  he  is  the  defend- 
ant."—Pwflr^  V.  State,  4  Ala.  App.  148,  58  South.  936. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Harris  v.  The  State. 

Manslaughter, 

(Decided  April  10,  1913.    Rehearing  denied  May  8,  1913. 
G2  South.  477.) 

L  Homicide;  Evidence;  Footprints. — ^Where  the  body  of  deceased 
was  foand  near  a  tree  shortly  after  the  killing,  a  witness  who  visited 
the  scene  not  long  thereafter  could  testify  that  footprints  were 
iBand  about  the  tree,  in  connection  with  the  other  evidence  sur- 
Tonnding  the  killing,  notwithstanding  the  further  proof  that  a  nuni- 
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ber  of  other  persons  bad  been  about  the  tree  before  the  witness  got 
there;  the  weight  of  the  evidence,  when  taken  In  connection  with 
these  facts,  being  for  the  Jury. 

2.  Same;  Insanity, — Where  the  defense  was  insanity,  superinduced 
by  receipt  of  information  by  defendant  of  the  deceased's  miscon- 
duct towards  defendant's  wife,  during  his  absence  from  home,  evi- 
dence concerning  deceased's  movements  preceding  and  following  his 
entry  into  defendant's  residence  on  the  occasion  of  the  alleged  mis- 
conduct, was  irrelevant,  in  the  aleence  of  any  evidence  or  claim  that 
defendant  was  subjected  to  a  mentally  disturbing  influence  other 
than  by  his  receipt  of  information  as  to  what  had  occurred  at  his 
home  during  his  absence  at  the  time  of  such  claimed  misconduct. 

3.  Same;  Mental  Capacity. — Witnesses  who  are  familiar  with  a 
person  whOFe  Faulty  is  in  question,  and  who  are  shown  to  have 
had  opportunity  to  observe  the  appearance  and  demeanor  before  and 
after  the  occurrence  claimed  to  have  affected  his  mental  condition, 
may  properly  give  their  opinion  as  to  the  sanity  or  insanity  of 
such  person. 

4.  Same;  Punishment;  Instruction. — ^Where  the  defendant  was 
found  guilty  of  manslaughter  and  sentenced  to  the  penitentiary  for 
five  years,  he  was  not  harmed  by  the  error  of  the  court  in  Instruct- 
ing the  Jury  that  they  might  for  that  crime  assess  any  term  between 
two  and  ten  years. 

5.  Same:  Instruction. — A  charge  asserting  that  if  the  Jury  were 
reasonably  satisfied  from  all  the  evidence  that  at  the  time  of  the 
killing  defendant  was  under  duress  of  such  mental  disease  that 
he  could  not  resist  the  impulse  to  shoot  deceased,  and  that  the 
shooting  was  related  to  the  mental  disease  closely  in  cause  and 
effect,  then  they  should  acquit  hini  on  his  plea  of  not  guilty  by  reason 
of  insanity,  was  objectionalile  for  failure  to  hypothesize  that  the 
shooting  was  a  result  or  effect  to  lie  attributed  to  defendant's  mental 
unsoundness  as  Its  sole  cause,  besides  using  an  expression  which 
did  not  clearly  convey  any  meaning. 

0.  Charge  of  Court;  Ereeptions. — Where  an  exception  to  a  part  of 
the  oral  charge  did  not  point  out  a  portion  which  was  objectionable, 
but  was  so  reserved  as  to  include  portions  properly  given,  it  was  not 
subject  to  review. 

7.  Same;  Construction. — The  oral  charge  given  must  be  construed 
as  a  whole. 

8.  Same;  Covered  hy  Those  Given. — It  was  not  error  to  refuse  in- 
structions substantially  covered  by  written  instructions  given. 

9.  Same;  Reasonable  Douht. — Reasonable  doubt  Is  not  the  same 
as  prol  alillty  of  innocense,  as  there  may  be  a  reasonable  doubt  of 
guilt,  though  a  preponderance  of  the  evidence  may  not  show  a  prob- 
ability of  Innocence. 

10.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  sustaining 
of  an  objection  to  a  question  as  to  whether  a  defendant  talked  and 
acted  like  a  rational  man,  is  cured  by  testimony  subsequently  ad- 
mitted fully  describing  defendant's  appearance  and  demeanor  after 
the  trouble  which  it  was  claimed  had  unbalanced  his  mind. 
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11.  Evidence;  Res  Gestae,— Where  defendant  testified  that  It  was 
about  an  hour  and  a  half  after  he  left  home  to  go  for  the  cows  that 
he  met  deceased  at  a  spring  near  which  the  killing  occurred,  what 
he  was  doing  before  he  reached  the  spring,  was  not  admissible  as 
of  the  res  gestae  or  otherwise. 

12.  Bame;  Undisclosed  Motive. — Under  the  rule  that  one  may  not 
testify  to  his  undisclosed  motive,  a  defendant  may  not  state  what 
was  his   motive  in  going  to  a  spring  where  he  killed  deceased. 

13.  Same;  Hearsay. — Whether  or  not  a  witness*  attention  had  been 
called  to  the  existence  or  non  existence  of  defendant's  sanity  at  a 
time  when  witness  said  that  he  had  been  talking  to  defendant,  was 
capable  of  being  answered  by  what  had  been  paid  to  witness  by 
another  or  others  with  reference  to  defendant's  mental  condition, 
and  was,  therefore,  objectionable  as  hearsay. 

Appeal  from  Franklin  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Lucien  Harris  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  defendant : 

"(3)  If  you  are  reasonably  satisfied  from  all  the  evi- 
dence in  this  case  that  Lucien  Harris  killed  Zophus 
Jack&on  in  self-defense,  as  I  have  defined  self-defense 
to  you  in  my  charge  to  you,  it  is  your  duty  to  acquit." 

"(6)  If  you  are  reasonably  satisfied  from  all  the  evi- 
dence in  this  case  that  at  the  time  of  the  killing  Lucien 
Harris  was  under  duress  of  such  mental  disease  as  that 
he  could  not  resist  the  impulse  to  shoot  Zophus  Jack- 
son, and  that  the  shooting  of  Jackson  was  related  to 
the  mental  disease  closely  in  cause  and  effect,  then  you 
should  acquit  him  on  his  plea  of  not  guilty  by  reason 
of  insanity. 

"(7)  If  there  is  a  probability  of  the  innocence  of  de- 
fendant from  all  the  evidence,  then  you  should  acquit 
him." 

WiLijAMs  &  Jones,  and  Almon^  Andrews  &  Pbaoh, 
for  appellant.  The  court  erred  in  allowing  evidence  of 
footprints,  as  there  was  no  evidence  connecting  defend- 
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ant  therewith.  The  court  erred  in  the  questions  pro- 
pounded touching  defendant's  insanity. — Howard  v. 
State,  55  South.  225;  Parrish  v.  State,  139  Ala.  16; 
Thornton  v.  State,  113  Ala.  43;  Gardner  v.  State,  96 
Ala.  12.  The  court  was  in  error  in  not  permitting  de- 
fendant to  bring  out  all  the  facts  which  came  to  his 
knowledge  on  the  night  of  the  mistreatment  of  his  wife 
causing  the  insanity. — State  v.  Odom,  56  South.  913; 
Hoicard  v.  State,  snpra;  Mil  ford  v.  State,  2  Ala.  App. 
104;  Braham  v.  State,  143  Ala.  28;  Parrish  v.  State, 
supra;  Caidey  v.  State,  133  Ala.  128.  The  court  was 
in  error  in  refusing  to  permit  defendant  to  show  what 
he  went  to  the  spring  for,  and  what  he  was  doing  there 
when  he  met  deceased,  and  the  killing  occurred. — Par- 
sons 17.  State,  81  Ala.  577;  Parrish  v.  State,  supra;  How- 
ard  V,  State,  svpra.  Exception  1  to  the  oral  charge 
should  have  been  sustained. — Robinson  v.  State,  108 
Ala.  14;  Cross  v.  State,  63  AIsl.  iO.  Exceptions  11  and 
12  should  have  been  sustained. — Parrish  v.  State,  supra; 
Maxtc€U  V.  State,  89  Ala.  150;  Parsons  v.  State,  supra. 
A  probability  of  defendant's  innocence  is  a  just  founda- 
tion for  a  reasonable  doubt,  and  authorizes  an  acquittal. 
— Gregg  v.  State,  106  Ala.  44;  Karr  v.  State,  106  Ala. 
1;  Whittaker  v.  State,  106  Ala.  30;  Pickens  v.  State,  115 
Ala.  142 ;  Winslow  v.  State,  76  Ala.  42 ;  Shaw  v.  State, 
28  South.  392. 

K.  C.  Beickell,  Attorney  (leneral,  and  W.  L.  Mabtin, 
Assistant  Attorney  General,  for  the  State.  The  issue 
was  sanity  or  insanity  vel  uon,  and  the  question  should 
have  been  so  framed  as  to  show  whether  in  the  opinion 
of  the  witness  defendant  was  sane  or  insane.  The  ques- 
tion of  rationality  was  not  involved. — Milford  v.  State, 
2  Ala.  App.  102;  Ward  v.  State,  96  Ala.  100;  Dean  v. 
State,  105  Ala.  21;  Parrish  v.  State,  139  Ala.  16;  Bror 
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ham  V.  State,  143  Ala.  28.  The  queBtions  propounded 
to  defendant  to  which  objections  were  sustained  called 
for  undisclosed  motive  op  evidence  of  self-serving 
declarations. — Spivey  v.  State,  26  Ala.  90;  Taylor  v. 
State,  42  Ala.  529;  Stewart  v.  State,  63  Ala.  199;  Ban- 
ham  r.  State,  65  Ala.  456 ;  BilHngsley  v.  State,  68  Ala. 
486;  Ferguson  v.  State,  134  Ala.  63.  The  method  of 
reserving  exception  to  the  oral  charge  presents  nothing 
for  review  as  the  objectionable  portions  were  not  point- 
ed out.  Charges  6,  8,  and  11  were  properly  refused. — 
Parrish  v.  State,  supra.  Charge  12  was  properly  re- 
fused.— Jones  V.  St^te,  13  Ala,  153.  Counsel  discuss 
other  refused  charges,  but  without  citation  of  author- 
ity. 

WALKER,  P.  J. — The  case  was  tried  on  issues  joined 
on  the  defendant's  pleas  of  "not  guilty"  and  "not  guilty 
by  reason  of  insanity.". 

So  far  as  the  record  discloses,  there  was  no  eye  wit- 
ness of  the  killing;  but  there  was  evidence  of  an  admis- 
sion by  the  defendant  that  he  killed  the  deceased  by 
shooting  him  with  buckshot,  and  also  evidence  as  to 
the  location  of  the  body  of  the  deceased,  as  it  was  found 
shortly  after  the  shooting  was  heard  by  a  witness  who 
was  some  distance  away,  as  to  some  gun  wadding  being 
found  near  a  tree  about  10  steps  distant  from  the  body 
of  the  deceased,  and  as  to  the  finding  where  some  twigs 
had  been  shot  betAveen  that  tree  and  where  the  body 
was  lying.  In  connection  with  this  evidence  it  was 
permissible. to  prove  by  a  witness,  who  visited  the  scene 
not  long  after  the  killing  that  footprints  were  found 
about  the  tree  above  referred  to.  This  circumstance 
was  such  a  one  as  might,  especially  in  connection  with 
other  circumstances  deposed  to,  shed  light  on  the  rela- 
tive positions  of  the  defendant  and  the  deceased  at  the 
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time  of  the  shooting.  It  was  a  question  for  the  jury 
whether  the  probative  value  of  this  evidence  was  im- 
paired or  destroyed  by  the  fact,  subsequently  brought 
out,  that  a  number  of  other  persons  had  been  about  the 
scene  of  the  shooting  before  the  witness  got  there. 

The  appellant  cannot  complain  of  the  action  of  the 
court  in  sustaining  the  objection  to  the  question  to  the 
witness  Henry  Harris  as  to  whether  the  defendant 
talked  and  acted  like  a  rational  man,  as  the  question 
was  practically  answered  by  the  admitted  testimony  of 
the  witness,  describing  the  appearance  and  demeanor 
of  the  defendant  after  he  experienced  the  trouble  which 
is  claimed  to  have  unbalanced  his  mind,  and  which  in- 
cluded an  explicit  statement  of  the  opinion  of  the  wit- 
ness that  the  defendant  was  insane.  It  is  equally  plain 
that  the  effect  of  sustaining  objections  to  questions 
asked  the  witness  Marion  Mason  was  not  to  deprive 
the  defendant  of  any  testimony  to  which  he  was  en- 
titled. The  witness  was  permitted  to  describe  at  length 
the  conduct  of  the  defendant  and  the  change  that  came 
over  him,  and  was  afforded  an  opportunity  to  express 
an  opinion  as  to  whether  he  was  sane  or  insane. 

The  plea  of  not  guilty  by  reason  of  insanity  was 
sought  to  be  supported  by  evidence  of  the  defendant's 
becoming  mentally  unbalanced  following,  and,  as  it  was 
claimed,  in  consequence  of  his  receipt  of  information 
of  gross  misconduct  of  the  deceased  towards  the  wife 
of  the  defendant  while  the  latter  was  absent  from  his 
home,  which  was  the  scene  of  the  misconduct  reported 
to  him.  The  utmost  latitude  was  accorded  to  the  de- 
fendant in  permitting  the  introduction  of  testimony  as 
to  what  was  said  to  him  after  his  return  to  his  home  by 
his  wife  and  other  inmates  of  the  house  in  reference  to 
the  misbehavior  of  the  deceased.  Exceptions  were  re- 
served to  the  action  of  the  court  in  sustaining  objec- 
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tions  to  questions  which  sought  to  elicit  testimony  as 
to  the  movements  of  the  deceased  preceding  and  follow- 
ing his  entry  into  the  defendant's  residence  on  the  oc- 
casion of  the  alleged  misbehavior.  There  is  nothing 
in  the  evidence  to  indicate  that  there  could  have  been 
any  basis  for  a  claim  that  the  defendant  was  subjected 
to  a  mentally  disturbing  influence  otherwise  than  by 
his  receipt  of  information  as  to  what  had  occurred  in 
his  home  during  his  absence;  and  the  court  properly 
declined  to  permit  the  introduction  of  evidence  as  to 
what  deceased  did  elscAvhere  before  or  after  the  occur- 
rence in  the  defendant's  residence.  The  matters  sought 
to  be  elicited  by  the  questions  referred  to  were  without 
any  relevancy  or  pertinency  to  any  issue  in  the  case, 
■either  the  one  raised  by  the  plea  of  not  guilty,  or  the 
one  raised  by  the  plea  of  not  guilty  by  reason  of  insan- 
ity. They  could  shed  no  light  on  the  inquiry  as  to  the 
defendant's  guilt  or  innocence  if  he  was  mentally  re- 
sponsible, or  on  the  inquiry  as  to  his  sanity  or  insanity. 

The  defendant,  as  a  witness  in  his  own  behalf,  testi- 
fied that  it  was  about  an  hour  and  a  half  after  he  left 
his  home  to  go  after  his  cows  that  he  met  the  deceased 
at  the  spring  near  which  the  killing  occurred.  What 
he  was  doing  when  he  reached  the  spring  was  not  part 
of  the  res  gestse,  and  he  was  not  entitled  to  testify  as 
to  his  movements  during  that  time. — Ferguson  v.  State, 
134  Ala.  63,  32  South.  760,  92  Am.  St  Rep.  17.  Plainly 
it  was  not  permissible  for  him  to  state  what  was  his 
undisclosed  motive  in  going  to  the  spring. 

Certainly  it  cannot  be  said  that  it  is  clearly  made  to 
appear  that  the  court  was  in  error  in  overruling  the 
general  objections  made  to  the  questions  to  the  wit- 
nesses Miller  and  Simms  as  to  whether  the  defendant 
was  sane  or  insane.  In  each  of  these  instances  the 
question  objected  to  had  been  preceded  by  testimony 
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tending  to  show  that  the  witness  was  familiar  with  the 
person  whose  sanity  was  in  question,  and  had  had  op- 
portunities of  observing  his  appearance  and  demeanor 
before  and  after  the  occurrence  which  was  claimed  to 
have  affected  his  mental  condition. — Braham  v.  State, 
143  Ala.  28,  41,  38  South.  919. 

On  the  cross-examination  of  the  witness  Simms,  the 
defendant's  counsel  asked  him  if  his  attention  had  been 
called  to  the  existence  or  non-existence  of  the  defend- 
ant's sanity  at  the  time  the  witness  said  he  had  talked 
to  the  defendant.  The  question  was  such  that  it  might 
have  been  answered  by  the  witness  referring  to  or  men- 
tioning what  may  have  been  said  to  him  by  another  or 
others  in  reference  to  the  defendant's  mental  condition. 
This  would  have  been  mere  hearsay.  It  is  not  error  to 
sustain  an  objection  to  a  question  which  may  be  an- 
swered as  well  by  illegal  as  by  legal  testimony. — Beall 
Brothers  v.  Johnstone  &  Hammond,  140  Ala.  339,  37 
South.  297. 

An  exception  was  reserved  to  a  part  of  the  court's 
oral  charge  which  contained  an  instruction  as  to  the 
form  of  the  verdict  to  be  rendered  by  the  jury  in  the 
event  of  their  finding  the  defendant  guilty  of  man- 
slaughter in  the  first  degree,  which  was  followed  by  a 
remark  of  the  court  that  the  number  of  years'  imprison- 
ment in  the  penitentiary  in  that  event  "to  be  deter- 
mined by  you  at  anywhere  between  two  and  ten  years." 
Nothing  could  be  said  against  the  correctness  of  that 
part  of  this  instruction  which  has  reference  to  the 
form  of  the  verdict  suggested  by  the  court  in  the  event 
mentioned,  and  it  is  not  claimed  that  there  was  any 
error  in  this  respect.  The  only  proposition  stated  in 
the  part  of  the  charge  which  was  excepted  to  of  which 
complaint  is  made  is  the  one  in  reference  to  the  period 
of  imprisonment  to  be  imposed  on  a  conviction  of  man- 
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slaughter  in  the  first  degree.  The  exception  was  not  so 
reserved  as  to  direct  the  court's  attention  to  this  part 
of  the  instruction.  It  did  not  separate  the  bad  from 
the  good.  The  exception  cannot  avail  the  appellant, 
as  all  of  the  part  of  the  charge  which  was  excepted  to 
was  not  faulty. — Marhury  Lumber  Go.  v.  Lamont,  169 
Ala.  33,  53  South.  773;  Alabama  Steel  d  Wire  Co.  v. 
Griffin,  Adm'r,  149  Ala.  423,  42  South.  1034;  Simpson 
V.  State,  111  Ala.  6,  20  South.  572. 

It  may  be  remarked  that  it  does  not  seem  that  the 
verdict  was  aflfected  by  the  mistake  of  the  court  in 
stating  the  lowest  permissible  punishment  for  man- 
slaughter in  the  first  degree,  as  the  defendant's  punish- 
ment was  by  the  verdict  fixed  at  five  years'  imprison- 
ment in  the  penitentiary,  thus  making  it  apparent  that 
it  was  not  the  purpose  of  the  jury  to  impose  the  least 
punishment  allowed  for  the  offense  of  which  the  de- 
fendant was  found  guilty. 

The  part  of  the  oral  charge  dealing  with  the  elements 
of  self-defense  to  which  an  exception  was  reserved  is 
to  be  considered  in  its  connection  with  the  other  parts 
of  that  charge  which  dealt  with  the  same  subject.  When 
the  oral  instructions  of  the  court  as  to  this  feature  of 
the  case  are  looked  at  as  a  whole,  it  is  not  found  that 
they  misstated  the  law  in  any  particular. 

When  the  parts  of  the  court's  oral  charge  dealing 
with  the  issues  raised  by  the  pleas  of  not  guilty  and 
not  guilty  by  reason  of  insanity,  which  were  isolated 
by  exceptions  reserved  to  them,  are  considered  in  con- 
nection with  other  oral  instructions  as  to  the  duties 
of  the  jury  in  dealing  with  the  separate  issues  thus 
raised,  it  is  apparent  that  the  oral  charge  as  a  whole  is 
not  subject  to  criticism,  on  the  ground  that  it  confused 
the  two  issues,  or  improperly  instructed  the  jury  in  ref- 
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erence  to  its  duty  in  considering  those  issues. — Parrish 
V.  State,  139  Ala.  16,  50,  36  South.  1012. 

In  view  of  the  instructions  embodied  in  charge  42, 
given  at  the  request  of  the  defendant,  it  is  apparent  that 
he  could  not  have  been  prejudiced  by  the  court's  refusal 
to  give  charge  3,  requested  by  him,  conceding  that  the 
latter  charge  was  one  that  could  properly  have  been 
given. 

In  addition  to  the  fault  to  be  found  in  charge  6,  re- 
quested by  the  defendant,  because  of  its  use  of  an  ex- 
pression which  does  not  clearly  convey  any  meaning,  it 
was  objectionable  because  of  its  failure  to  hypothesize 
that  the  shooting  was  a  result  or  effect  to  be  attributed 
to  the  defendant's  mental  unsoundness  as  its  sole  cause. 
—Parsons  v.  State,  81  Ala,  577,  2  South.  854,  60  Am. 
Rep.  193. 

In  written  charge  40,  given  at  the  instance  of  the  de- 
fendant, he  had  the  benefit  of  the  proposition  stated  in 
charge  7,  requested  by  him,  and  he  cannot  complain  of 
the  refusal  of  the  court  to  give  the  latter  charge.  The 
rulings  on  the  charges  presented  for  review  in  the  cases 
of  Croft  V.  State,  95  Ala.  3,  10  South.  517 ;  Stewart  t?. 
State,  133  Ala.  105,  31  South.  944,  and  Nordan  v.  State, 
143  Ala.  13,  39  South.  406,  and  what  was  said  in  the 
opinion  in  the  former  case  makes  it  plain  that  a  dis- 
tinction is  to  be  recognized  between  a  reasonable  doubt 
of  the  defendant's  guilt  and  a  probability  of  his  inno- 
cence, and  that  the  two  things  are  not  to  be  regarded  as 
equivalents.  There  may  be  a  reasonable  doubt  of  the 
defendant's  guilt,  though  a  probability  of  his  innocence 
is  not  shown  by  a  preponderance  of  the  evidence  in  his 
favor. — Bain  v.  State,  74  Ala.  38.  Following  the  rea- 
soning of  the  opinions  in  the  four  cases  referred  to,  we 
hold  that  charge  D,  requested  by  the  defendant,  was 
properly  refused,  though  it  is  substantially  a  quotation 
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of  an  expressioD  used  in  the  opinion  in  the  case  of 
Bones  v.  State,  117  Ala.  138,  23  South.  138,  in  ruling 
upon  charges  of  a  diflferent  import. 

What  has  been  said  above  disposes  of  the  rulings 
which  have  been  made  the  subjects  of  criticism  in  the 
two  briefs  submitted  by  the  counsel  for  the  appellant. 
The  record  presents  for  review  a  multitude  of  other  rul- 
ings throughout  the  trial;  exceptions  having  been  re- 
served apparently  with  little  regard  to  the  nature  of  the 
questions  raised.  We  have  examined  those  rulings,  and 
find  in  neither  of  them  any  ground  of  reversal. 

Affirmed. 


White  V.  The  State. 

Manslaughter. 

(Decided  May  22,  1913.    G2  Soath.  454.) 

1.  Jury;  Venire;  Motion  to  Quash.^Vnder  Acts  1909,  p.  320,  a 
▼enire  caDnot  be  quashed  because  of  a  mistake  In  the  name  of  a 
Juror  drawn  and  summoned;  in  this  instance,  no  harm  accrued  to 
defendant  because  of  the  mistake,  as  the  court  required  the  state 
to  exercise  one  of  its  challenges  in  eliminating  the  name  of  such 
Juror. 

2.  Homicide;  Retreat;  Duty;  Burden  of  Proof.— The  state  does 
not  have  the  burden  of  showing,  in  a  homicide  case  that  defendant 
could  have  retreated  without  increasing  his  i)erll. 

3.  Charge  of  Court;  Oral  Charge;  Instruction, — The  oral  charge 
must  be  considered  as  a  whole,  and  if  when  so  considered,  it  Is  a 
fair  and  correct  statement  of  the  law,  error  cannot  be  predicated  upon 
isolated  portions  thereof,  which  may  be  incorrect. 

4.  Same;  Covered  by  Those  Oiven. — It  is  not  error  to  refuse  re- 
quested charges  substantially  covered  by  written  instructions  given. 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
John  \Miite  was  convicted  of  manslaughter,  and  he 
appeals.    Affirmed. 
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F.  A.  Gamble^  for  appellant.  No  brief  reached  the 
Reporter. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — ^The  defendant  was  tried  on  an  in- 
dictment charging  murder  in  the  first  degree,  and -was 
convicted  of  manslaughter  in  the  first  degree,  and  ap- 
peals. 

The  record  shows  that  the  court  made  the  proi)er  or- 
der directing  the  sheriff  to  serve  the  defendant  with  a 
copy  of  the  indictment  and  venire,  and  the  defendant's 
motion  to  quash  the  venire  based  on  this  ground  was 
properly  overruled. 

The  court  was  not  in  error  in  overruling  the  defend- 
ant's motion  to  quash  the  venire  because  it  appeared 
that  Marion  S.  New  had  been  served  and  was  in  at- 
tendance as  a  regular  juror  to  serve  under  the  name  of 
Marion  S.  Nero,  whose  name  appeared  on  the  venire, 
for  it  is  affirmatively  shown  that  the  defendant  received 
the  full  benefit  of  the  venire  to  which  he  was  entitled 
under  the  law,  from  which  to  strike  in  selecting  the 
jurors  to  try  his  case,  as  the  court  required  the  state 
to  use  one  of  its  strikes  in  eliminating  the  name  of 
Marion  S.  Nero  from  the  venire,  and  under  the  ruling 
in  Costcllo's  Case,  176  Ala.  1,  58  South.  202,  no  injury 
resulted  to  the  defendant,  for  he  still  received  all  of  the 
benefits  to  which  he  was  entitled  under  the  statute. 

Nor  would  it  be  a  ground  to  quash  the  venire  because 
of  a  mistake  in  the  name  of  any  juror  drawn  or  sum- 
moned.—Acts  1909,  §  32,  p.  320. 

The  judgment  entries  show  a  proper  order  setting  the 
case  for  trial  and  orders  of  continuance  from  time  to 
time  until  the  day  of  the  trial  without  break  or  inter- 
mission, and  there  is  no  merit  in  defendant's  objection 
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to  being  put  on  trial  because  of  a  failure  of  the  court  to 
make  the  proper  order  setting  the  case  for  trial,  or 
make  proper  orders  of  continuance.  We  are  not  fur- 
nished with  argument  or  brief  pointing  out  the  reliance 
of  defendant  upon  any  error  or  errors  committed  on 
the  trial,  and  a  careful  examination  of  the  record  shows 
that  the  court  ruled  correctly  in  regard  to  the  admis- 
sion and  rejection  of  evidence,  and  as  they  are  clearly 
not  erroneous  in  any  particular  we  do  not  deem  that  a 
discussion  of  these  rulings  would  result  in  any  proper 
or  beneficial  purpose. 

The  oral  charge  of  the  court  construed  as  a  whole,  as 
it  should  be  {Grisham  v.  State,  147  Ala.  1,  41  South. 
997;  McMurphy  v.  State,  4  Ala.  App.  20,  58  South. 
748),  is  a  fair  and  correct  statement  of  the  law  appli- 
cable to  the  facts,  and  we  find  the  portions  to  which 
exceptions  were  reserved  free  from  reversible  error 
when  considered  in  connection  with  the  entire  charge. 

The  refused  charges  which  are  not  fully  covered  by 
the  numerous  given  charges  seem  principally  to  be 
asked  on  the  theory  that  the  burden  of  proof  is  on  the 
state  to  prove  that  the  defendant  could  have  retreated 
without  increasing  his  peril.  This  is  not  the  law. — 
Holmes  v.  State,  100  Ala.  80,  14  South.  864;  Linehan  v. 
State,  113  Ala.  70,  21  South.  497;  Compton  v.  State, 
110  Ala.  24,  20  South.  119.  The  correct  propositions 
of  law  that  are  contained  in  charges  refused  to  the  de- 
fendant are  all  more  than  covered  in  the  charges  given 
at  his  request. — Cook  v.  State,  5  Ala.  App.  11,  59  South. 
519. 

A  thorough  examination  of  the  record  shows  no  re- 
versible error,  and  convinces  us  that  the  defendant  was 
accorded  a  fair  trial  and  had  the  advantage  of  every- 
thing to  which  he  was  entitled.  The  judgment  of  the 
circuit  court  is  affirmed. 

Affirmed. 
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Rigell  V.  The  State. 

Manslaughter. 

(Decided  June  19.  1913.    62  South.  977.) 

1.  Homicide;  Provocation  to  Reduce. — The  killing  of  a  paramour 
of  one's  wife  Is  reduced  to  manslaughter,  whether  It  be  Immediately 
after  detecting  him  in  the  act,  or  after  detecting  him  in  a  compro- 
mising position ;  the  difference  l)eing  that  when  caught  in  the  act  the 
provocation  is  sufficient  as  a  matter  of  law,  while  in  the  other  in- 
stance its  sufficiency  is  for  the  jury. 

2.  Same;  Degree, — Where  the  verdict  was  for  manslaughter,  any 
error  in  instructions  as  to  passion  that  will  reduce  a  killing  to 
manslaughter  is  harmless. 

3.  Same;  Self-Defense, — Where  the  deceased  became  the  assailant 
by  drawing  his  pistol,  defendant  was  not  required  to  wait,  but  could 
act  on  appearances,  and  do  so  promptly. 

4.  Same;  Duty  to  Retreat, — A  person  in  his  home  is  under  no  duty 
to  retreat  before  an  assailant,  who  is  a  trespasser. 

5.  Same;  Evidence. — It  was  permissible  to  show  that  when  de- 
ceased was  advised  by  one,  whom  deceased  told  that  he  had  an  en- 
gagement with  defendant's  wife  for  that  night,  to  he  careful,  he  ex- 
hibited a  pistol  and  said,  "this  is  my  protector,"  defendant  having 
testified  that  he  had  warned  deceaFed  to  remain  away  from  his 
home,  and  that  on  returning  home  that  night  saw  some  one  in  a 
compromising  position  with  his  wife,  and  on  following  him  into  the 
back  yard,  and  inquiring  who  it  was,  deceased  drew  his  pistol. 

6.  Same:  Conviction  of  Loicer  Acquittal  of  Higher. — A  conviction 
of  manslaughter  is  available  as  an  acquittal  of  murder,  on  a  new 
trial,  after  reversal,  or  other  action  setting  aside  former  verdict. 

7.  Evidence;  Expert  and  Opinion. — The  opinion  of  medical  ex- 
perts, who  have  examined  the  wounds,  is  not  admissible  to  show 
the  relative  position  of  the  parties  to  the  difficulty,  one  to  the  other. 

8.  Trial;  Remarks  of  Court. — The  remarks  of  the  court  stated  and 
examined  and  held  to  have  been  prejudicial  to  the  defendant,  and 
error. 

Appeal  from  Geneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarce. 

Isham  Riji^ell,  alias,  was  convicted  of  manslaughter  in 
the  first  degree,  and  appeals.     Reversed  and  remanded. 

The  defendant  was  convicted  of  killing  Tallie  Purvis, 
under  the  circumstances  as  stated  in  the  opinion.  Pur- 
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iBg  the  examination  of  a  witness  concerning  a  pistol 
found  in  the  yard  the  next  morning,  the  solicitor  said : 
"Suppose  they  found  one  there?  It  does  not  necessarily 
follow  from  the  fact  that  it  was  a  pistol  that  was 
dropped  there  by  deceased,  as  there  was  plenty  of  time 
and  opportunity  for  a  pistol  to  have  been  dropped  there 
by  another  party,"  whereupon,  defendant  objected,  and 
the  court  said:  "That  may  all  be  very  true,"  which 
was  never  finished,  as  the  attorney  for  defendant  inter- 
posed with :  "I  except  to  your  honor's  statement."  The 
court  then  inquired  as  to  what  statement.  The  attor- 
ney replied :  "That  is  true,"  and  the  court  replied :  "I 
said  that  may  all  be  very  true." 

Espy  &  Farmer,  and  W.  O.  Mucicey,  for  appellant. 
Under  the  facts  in  this  case,  the  offense  cannot  be  any- 
thing more  than  manslaughter. — State  v.  McNeal,  102 
Ala.  121 ;  Hook  t\  State,  99  Ala.  168.  The  court  erred 
in  permitting  the  physician  who  examined  the  wound 
to  give  his  opinion  from  the  character  of  the  wounds  as 
to  the  relative  positions  of  defendant  and  deceased  to 
one  another  at  the  time  of  the  shooting. — Page  v.  State, 
61  Ala.  16;  Wilkcraon  v.  Mosehj,  30  Ala.  562;  Bennett 
V.  State,  46  Am.  Rep.  26;  Foster  i\  State,  12  South. 
822;  McKee  v.  State,  82  Ala.  32;  Walker  v.  State,  58 
Ala.  393;  Dumas  v.  State,  159  Ala.  44;  5  Enc.  of  Evid. 
588.  It  is  always  permissible  to  show  the  whereiibouts 
of  defendant  shortly  before,  at  and  just  after  the  diffi- 
culty.— Raines  v.  State,  88  Ala.  91.  The  remarks  of  the 
court  were  error  prejudicial  to  defendant. — Clinton  v. 
State y  47  South.  389.  It  is  competent  to  show  that  de- 
ceased said  when  warned  to  be  careful :  "This  is  my  pro- 
tector," at  the  same  time  drawing  his  pistol. — Oilmore 
V,  State,  141  Ala.  53;  Turner  v.  State,  160  Ala.  44; 
Ounter  v.  State,  111  Ala.  29. 
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R.  C.  BaiGKfiLL,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — ^The  principles  of  law  applicable  to 
one  theory  of  the  defense  here  are  so  clearly  stated  by 
Judge  Coleman,  in  Hooks  v.  State,  99  Ala.  168,  13 
South.  768,  that  we  quote  as  follows :  "Where  one  per- 
son detects  another  in  the  act  of  adultery  with  his 
wife,  and  immediately  slays  the  adulterer  or  his  wife, 
as  a  matter  of  law  the  provocation  is  sufficient  to  re- 
duce the  killing  to  manslaughter.  The  law  does  not 
declare  that  anything  less  than  actual  sexual  inter- 
course is  a  sufficient  provocation,  •  •  •  to  reduce  the 
oflfense  from  murder  to  manslaughter.  It  may  be  that 
the  detection  of  another,  under  circumstances  such  as 
testified  to  by  the  defendant,  may  provoke  and  engender 
passion  to  such  a  degree  as  to  overthrow  reason,  and  if, 
under  the  influence  of  passion  thus  aroused,  he  immedi- 
ately attack  the  offending  party  and  slay  him,  before 
cooling  time  has  intervened,  not  from  malice  or  unlaw- 
ful formed  design,  but  from  such  passion  thus  provoked, 
the  offense  may  be  manslaughter.  Whether  the  party  act- 
ed under  the  influence  of  such  a  passion,  and  whether 
the  provocation  was  sufficient,  and  whether  there  had 
been  'cooling  time,'  are  questions  of  fact  to  be  determin- 
ed by  the  jury.  The  principle  we  announce  is  that  the 
law  does  not  declare  the  provocation  sufficient,  unless 
the  parties  are  detected  in  the  act ;  but  a  jury  may  say 
whether  the  compromising  position  of  the  parties  was 
sufficient  to  arouse  passion  in  the  husband  to  such  a 
degree  as  to  overthrow  reason,  just  as  the  jury  may  say 
in  some  other  cases  whether  the  offense  was  the  result 
of  sudden  and  sufficient  provocation  as  to  reduce  the 
offense  from  murder  to  manslaughter."  The  law,  how- 
ever, never  wholly  excuses  the  husband  from  responsi- 
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bility  for  taking  the  life  of  his  wife's  paramour,  even 
though  he  comes  upon  the  two  in  the  very  act  of  sexual 
intercourse,  and  slays  under  the  sudden  heat  of  the 
very  pasison  thereby  engendered.  The  sole  extent  of 
the  law's  charity,  in  such  a  case,  is  to  reduce  the  homi- 
cide, which  would  otherwise  be  murder,  to  manslaughter 
in  the  first  degree. — Hooks  v.  State,  supra;  McNeill  v. 
State,  102  Ala.  121,  15  South.  352;  48  Am.  St.  Rep.  17. 

Here  the  defendant  was  convicted  of  only  manslaugh- 
ter in  the  first  degree;  and  hence  that  portion  of  the 
alleged  errors  of  the  trial  court  which  relates  exclusive- 
ly to  or  affects  solely  that  ground  of  the  defense  that 
was  Imsed  on  the  theory  that  the  killing  was  done  un- 
der a  sudden  heat  of  passion  was,  if  error,  error  with- 
out injury — whether  that  heat  of  passion  was  aroused 
in  the  breast  of  defendant  by  the  fact  of  his  apprehend- 
ing his  wife  and  deceased  in  the  act  of  adultery,  or  in 
such  compromising  position  as  to  indicate  it,  or  was 
engendered  by  the  assault  alleged  to  have  been  com- 
mitted on  him  by  the  deceased  a  few  moments  after 
such  apprehension  or  discovery.  By  the  verdict  the  de- 
fendant got  the  full  benefit  of  either  of  these  theories. 
This  being  true,  and  it  being  further  true  that  on  a  sub- 
sequent trial  neither  of  these  issues  can  arise  again  (if 
the  defendant,  as  no  doubt  he  will,  pleads  this  verdict, 
finding  him  guilty  of  manslaughter  in  the  firpt  degree, 
as  an  acquittal  of  the  charge  of  murder),  we  deem  it 
entirely  unnecessary  to  discuss  those  alleged  errors  of 
the  trial  court  which,  if  errors,  are  of  such  character 
as  may  be  said  to  be  clearly  confined  in  their  deleterious 
or  injurious  effects  solely  to  the  issue  as  to  whether 
defendant  was  guilty  of  murder  or  voluntary  man- 
slaughter. 

On  the  next  trial  (which  we  are  of  opinion  the  defend- 
ant is  entitled  to  for  reasons  hereinafter  considered), 
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the  single  issue  will  be  whether  defendant  is  gailty  of 
voluntary  manslaughter  or  guilty  of  nothing,  on  ac- 
count of  self-defense — as,  under  the  evidence,  the  verdict 
must  be  one  or  the  other.  We  will  limit  our  discussion, 
therefore,  to  those  alleged  errors  of  the  trial  court 
which,  in  our  opinion  affected,  and  are  calculated  on  an- 
other trial  to  affect,  this  single  defense;  all  the  other 
defenses  having,  as  shown,  been  merged  into  the  ver- 
dict of  guilty  of  voluntary  manslaughter. 

The  evidence  for  the  defendant,  as  to  this  defense, 
tended  to  show  that  on  the  night  of  the  killing,  he,  a 
young  married  man,  went  home  about  10  o'clock  from 
the  drug  store,  where  he  clerked,  in  the  town  of  Slo- 
comb;  that  as  he  approached  his  home  he  discovered 
that  the  light  in  his  room  was  dimly  burning;  that,  be- 
fore entering  the  house,  he  stopped  in  the  yard  a  few 
moments,  and  while  standing  there  he  heard  somebody 
on  the  inside  of  the  house  talking  in  a  low  tone,  where- 
upon he  walked  nearer  to  the  house  and  looked  into  the 
room  through  the  window  (the  inside  shade,  which  cov- 
ered it,  lacking  a  few  inches  of  being  pulled  entirely 
down),  when  he  discovered  his  wife  and  a  man,  whom 
he  did  not  then  recognize,  on  the  bed  together;  that 
defendant  then  ran  up  the  steps  to  the  front  door,  and 
through  it  saw  a  man  going  out  of  the  back  hall  door, 
whereupon  defendant  came  back  down  the  front  steps 
and  ran  around  the  house  to  the  back  porch,  and  found 
the  man  standing  there  on  the  back  porch ;  that  defend- 
ant halloed  twice,  demanding  to  know  who  it  was,  to 
neither  of  which  demands  the  man  made  any  reply,  but 
immediately,  on  the  second  demand,  defendant  saw  him 
pull  his  pistol  out  of  his  pocket;  and  that  then  the  de- 
fendant quickly  pulled  his  own,  and  commenced  to  shoot 
at  the  man,  while  he  was  still  standing  on  the  back 
porch,  firing  then  four  shots  at  him   (the  only  shots 
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fired),  after  which  deceased  ran.  Several  witnesses,  in- 
cluding the  town  marshal,  testified  to  finding  early  the 
next  morning  a  pistol,  covered  with  dew,  on  the  ground 
right  near  the  back  porch  where  deceased  was  standing 
during  the  shooting.  This  pistol  was  introduced  in  evi- 
dence, and  identified  by  witnesses  as  being  the  property 
of  deceased,  and  as  having  been  seen  in  his  possession 
on  the  afternoon  of  the  night  of  the  killing.  One  Sel- 
lers, a  neighbor  of  defendant,  heard  the  shooting  that 
night,  and  in  a  few  moments  afterward  saw  deceased 
at  his  (witness')  yard  gate,  he  having  run  there  from 
defendant's  house  immediately  after  the  shooting.  His 
trousers  were  unbuttoned,  and  otherwise  bore  unmis- 
takable signs  of  immediate  prior  sexual  intercourse,  and 
he  admitted  to  Sellers  that  he  had  been  in  the  wrong 
place,  explaining  that  he  had  been  in  defendant's  house 
that  night  while  the  latter  was  not  at  home,  and  that 
when  defendant  came  home  he  (deceased)  went  out  the 
back  door,  and  defendant  went  around  in  the  back  yard 
and  shot  him.  Deceased  was  carried  into  the  home  of 
the  said  witness.  Sellers,  where  he  died  the  next  morn- 
ing from  the  effect  of  the  pistol  shot  wounds. 

In  addition  to  all  the  foregoing  testimony,  which  we 
think  was  material  on  the  issue  of  self-defense,  and 
which  was  let  in  by  the  court,  the  defendant  also  of- 
fered to  prove  that  a  short  time  before  the  killing  he, 
having  heard  as  a  rumor  that  deceased  was  intimate 
with  his  (defendant's)  wife  went  to  deceased,  who  was 
a  cousin  of  defendant,  and  told  him  about  these  reports, 
and  requested  him  not  to  again  visit  his  home.  The 
court  declined  to  permit  this  proof.  The  defendant  also 
offered  to  prove  that  in  the  afternoon  before  the  killing 
that  night  deceased  told  defendant's  witness  McLain 
that  he  had  an  engagement  with  defendant's  wife  that 
night,  and  that  when  witness  advised  him  that  he  had 
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best  be  careful  arid  cautious,  he  (deceased)  pulled  a 
pistol  out  of  his  pocket,  like  the  one  found  in  defend- 
ant's back  yard  on  the  next  morning  after  the  killing, 
and,  upon  exhibiting  it  to  the  witness,  remarked,  "This 
is  my  protection.''  The  court  declined  to  permit  this 
proof,  except  as  to  the  bare  fact  that  deceased  then  had 
and  exhibited  to  the  witness  a  pistol. 

While  this  evidence  ojffered  by  defendant,  which  the 
court  declined  to  let  in,  was,  of  course,  clearly  not  ad- 
missible in  support  of  any  theory  that  the  killing  was 
done  by  defendant  under  a  sudden  heat  of  passion  pro- 
voked by  the  discovery  of  his  wife  and  deceased  in  the 
act  of  sexual  intercourse,  and  hence  could  have  been  of 
no  benefit  to  him  on  such  a  theory,  yet  we  are  of  opinion 
that  it  was  admissible,  and  would  have  been  beneficial 
to  defendant  in  support  of  his  contention  that  the  kill- 
ing was  done  in  self-defense,  in  that  it  tended  to  illus- 
trate the  conduct  of  deceased  at  the  time  of  the  tragedy, 
to  show  a  motive  on  his  part,  and  to  show  that  he  was 
the  assailant.  Who  was  the  aggressor  at  that  time  was 
a  material  inquiry  for  the  jury,  and  whatever  evidence 
tended  to  shed  light  on  the  question  without  obtruding 
upon  the  minds  of  the  jury  matters  which  were  foreign 
or  of  doubtful  pertinency  to  that  inquiry,  should  not 
have  been  excluded  from  their  consideration.  The  ex- 
cluded evidence  gives  character  to  the  motive  and  con- 
duct of  deceased,  and  aids  in  the  interpretation  of  his 
acts  at  the  time  of  the  shooting.  It  tended  to  establish 
facts  from  which,  coupled  with  other  facts  in  the  cai^e, 
if  believed  by  the  jury,  they  could  reasonably  infer, 
among  other  things,  a  reckless,  dare-devil  state  of  mind 
on  the  part  of  deceased  at  the  time  of  the  fatal  difficul- 
ty, and  one,  like  that  of  a  midnight  burglar,  that  was 
bent  on  the  accomplishment  of  his  purpose  at  any  risk — 
prepared,  ready,  and  entirely  willing  to  kill,  if  thought 
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necesftary  to  preveDt  interference,  or  enable  him  to  get 
away  after  the  accomplishment  of  such  purpose,  or  to 
avoid  detection  and  arrest,  or  to  save  himself  from  the 
wrath  of  him  whose  home  had  been  invaded.  The  de- 
fendant had  a  right  to  ascertain  who  this  midnight  in- 
vader of  his  home  was,  and  had  a  further  right,  if  he  so 
desired,  to  apprehend  him — a  criminal  caught  in  the 
very  act — and  surrender  him  into  the  clutches  of  the 
law,  and  this  without  informing  such  criminal  of  his 
purpose  to  arrest  him. — Code,  §§  6273,  6274;  Storey  v. 
State,  71  Ala.  329.  He,  the  defendant,  was  therefore 
engaged  in  no  unlawful  enterprise  in  going  into  his  own 
back  yard,  though  armed  with  a  pistol,  and  hailing  de- 
ceased and  demanding  to  know  who  he  was.  If,  then, 
the  deceased,  in  anticipation  of  and  to  prevent  detection 
and  arrest,  or  through  other  motives,  became  the  assail- 
ant by  drawing  his  pistol,  or  making  other  hostile  dem- 
onstrations of  a  character  evincing  an  intent  to  commit 
a  present  deadly  assault  on  defendant,  or  one  calculated 
to  do  him  great  bodily  harm,  the  latter  had  the  right  to 
act  on  the  reasonable  appearance  of  things,  and  to  do  so 
promptly.  The  law  does  not  require  a  man,  confronted 
then  as  defendant's  evidence  tends  to  show  he  was,  to 
wait  and  see  if  his  assailant,  if  such  he  was,  is  going 
to  shoot,  or  to  wait  and  see  if  he  may  not,  in  the  excite- 
ment of  the  moment,  accidentally,  or  otherwise  drop 
his  pistol.  Nor  did  the  law  require  the  defendant  to 
retreat.  He  was  at  his  home — within  the  precincts  of 
his  own  castle — and  was  in  no  sense  under  a  duty  to 
retreat  from  an  assailant  (if  such  he  was)  who  was  a 
trespasser  there,  and  who,  under  the  veil  of  night,  when 
its  lord  and  master  was  away,  had,  by  a  previous  abuse 
of  the  privilege  of  the  entree  which  kinship  gave,  been 
able,  on  this  occasion,  to  foully  invade  that  sacred  do- 
main and  seduce,  or  strip  of  her  virtue,  its  erstwhile 
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queen.  The  deceased  at  the  timQ  of  the  tragedy,  had 
not  OBly  no  right  to  resist  arrest,  but  no  right  to  de- 
fend himself,  by  inflicting  injury  on  defendant,  even 
though  he  had  been  assailed  by  defendant  with  a  deadly 
intent  while  acting  under  the  sudden  heat  of  passion 
engendered  from  discovering  deceased  in  the  act  of  sex- 
ual intercourse  with  his  (defendant's)  wife.  In  such 
case,  though  defendant  were  the  aggressor,  and  there 
w^s  no  way  to  escape  death  at  his  hands  except  by  tak- 
ing his  life,  still,  if  deceased  had  done  so,  he  would  have 
been  guilty  of  murder,  for  he  was  the  wrongdoer  in  the 
first  instance,  was  not  therefore  free  from  fault  in  bring: 
ing  on  the  difficulty,  but,  on  the  contrary,  had  furbished 
the  very  provocation  which  brought  it  on. — Dahney  v. 
State,  113  Ala.  38,  21  South.  211,  59  Am.  St.  Rep.  92. 

Under  the  authority  of  Gafford  v.  State,  122  Ala.  62, 
25  South.  10,  and  on  principles  there  declared  and  fuUy 
amplified,  we  are  of  opinion  that  the  evidence  which  the 
court  declined  to  allow  defendant  to  introduce  was 
clearly  admissible  under  the  circumstances  of  this  case, 
and  that  defendant  should  have  had  the  benefit  of  it. 

The  physician  who  attended  deceased,  as  a  witness 
for  the  state,  testified  that  he  examined  the  wounds  of 
deceased,  and  that  the  shot,  which  entered  the  stomach, 
ranging  upwards  to  the  lungs,  produced  his  death,  and 
that  after  making  the  examination  he  went  that  same 
night  down  to  see  defendant  and  asked  him  to  show  wit- 
ness the  position  in  which  he  and  deceased  were  stand- 
ing when  the  latter  was  shot,  which  defendant  then  de- 
scribed, and  which  witness  detailed  on  the  stand.  The 
solicitor  then  asked  the  witness,  "From  the  position  in 
which  the  defendant  stated  that  he  was  standing  at  the 
time  he  fired  the  shots,  what  would  have  been  the  rela- 
tive position  of  deceased  with  defendant,  at  the  time  of 
the  firing  of  the  shots?"    Over  the  defendant's  objection 
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the  court  permitted  the  witness  to  answer  the  question. 
In  this  we  think  the  court  was  in  error. 

In  the  Encyclopedia  of  Evidence,  vol.  5,  p.  588,  we  find 
the  following  text:  "According  to  the  overwhelming 
weight  of  authority,  the  opinions  of  medical  experts  are 
not  admissible  to  show  the  position  of  an  injured  person 
at  the  time  the  wound  was  received,  or  the  position  of 
the  person  who  inflicted  it,  because,  as  has  been  said, 
surgeons  are  not  presumed  to  be  experts  in  the  matter 
of  giving  or  receiving  wounds,  and  the  jury  are  equally 
capable  of  drawing  proper  inferences  from  the  facts 
proved."  The  long  list  of  cases  cited  in  the  note  fully 
sustain  the  text.  See  in  connection,  as  of  similar  pur- 
port, the  following  cases :  Foster  v.  State,  70  Miss.  755, 
12  South.  822;  McKee  v.  State,  82  Ala.  32,  2  South.  451; 
Dumas  v.  State,  159  Ala.  44,  49  South.  224,  133  Am.  St. 
Kep*  17, 

The  remarks  of  the  court  in  the  presence  of  the  jury, 
which  were  excepted  to,  were,  we  think,  clearly  improp- 
er and  prejudicial  to  the  interest  of  defendant. 

We  need  not  discuss  other  alleged  errors,  as  they  are 
not  likely  to  arise  on  another  trial,  for  reasons  herein- 
before mentioned. 

For  the  errors  pointed  out,  the  judgment  of  convic- 
tion is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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Gibson  r.  The  State. 

Manslaughter. 

(Decided  June  24,  1913.    62  Soutli.  895.) 

1.  Trial;  Conduct  of  Counsel;  Presentation  of  Evidence. — Where  a 
witness  for  defendant  on  the  cross-examination  admitted  that  on  the 
preliminary  trial,  he  attempted  to  illustrate  the  position  occupied  by 
the  defendant  and  deceased  at  the  time  of  the. killing,  but  refused 
to  repeat  the  demonstration  or  describe  the  position  assumed,  it 
was  not  error  for  the  court  to  permit  the  solicitor  to  place  himself 
in  a  certain  position  relative  to  another  person  present,  and  ask 
the  witness  if  that  was  not  the  position  to  which  he  testified  at  the 
preliminary  hearing;  such  being  competent  as  affecting  the  credi- 
bility of  the  witness. 

2.  Appeal  and  Error;  Review;  Matter  for  Bill  of  Exception, — 
Where  the  bill  of  exceptions  does  not  show  any  ruling  of  the  court 
or  any  exception  concerning  a  remark  made  by  one  of  the  parties 
engaged  in  a  demonstration  of  evidence,  the  court  cannot  on  appeal 
review  the  action  of  the  trial  court  in  permitting  such  remark  to 
remain  before  the  Jury. 

3.  Homicide;  Self-Defense. — It  was  improper  to  refuse  a  charge 
asserting  that  if  the  circumstances  were  such  as  to  lead  a  reason- 
able man  to  l:elieve  he  was  in  danger,  and  defendant  did  believe  it, 
he  was  Justified,  even  though  he  was  not  in  danger,  and  the  burden 
in  such  an  event  would  lie  upon  the  state  to  prove  that  defendant 
was  without  fault  in  lirlDging  on  the  difficulty,  where  there  was 
evidence  to  which  such  charge  was  applicable. 

Appeal  from  Choctaw  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Joe  Gibson  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Reversed  and  remanded. 

The  following  is  charge  2 :  "The  court  charges  you, 
gentlemen,  that  if  the  circumstances  attending  the  kill- 
ing of  deceased  were  such  as  would  justify  a  reasonable 
man  in  the  belief  that  he  was  in  danger  of  great  bodily 
harm  or  death,  and  that  he  could  not  retreat  without 
adding  to  his  peril,  and  defendant  believed  such  to  be 
the  case,  he  was  justified  in  cutting  deceased,  although 
he  was  not  in  actual  danger,  and  retreat  would  not  have 
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added  to  his  peril,  and  if  defendant  acted  under  such 
circumstances,  the  burden  of  showing  that  he  was  not 
free  from  fault  in  bringing  on  the  difficulty  is  on  the 
state," 

(jRAY  &  BOSWBLL,  W.  A.   (JUNTBB,  and  TlULBY  &  ELt 

MURK,  for  appellant.  The  demonstration  and  the  re- 
marks accompanying  were  improper,  and  highly  preju- 
dicial, and  the  court  was  in  error  in  permitting  it.  The 
court  was  also  in  error  in  refusing  to  give  charge  2  re- 
quested by  defendant. — Bluett  v.  State,  151  Ala.  41; 
Deal  r.  State,  136  Ala.  52. 

R.  C.  Bbickell,  Attorney  General,  and  W.  L.  Mabtin^ 
Assistant  Attorney  General,  for  the  State.  The  bill  of 
exceptions  is  a  patent  violation  of  rule  32,  and  should 
be  stricken. — Ialcqh  v.  Mayes,  2  Ala.  App.  497;  Heater 
V.  Cantrelt,  169  Ala.  490;  L.  d  N.  v.  Hall,  131  Ala.  161. 
Charge  2  was  properly  refused,  as  the  burden  is  on  de- 
fendant to  show  a  pressing  necessity. — Naugher  v.  State, 
105  Ala.  26;  Comptoti  v.  State,  110  Ala.  24;  lAnnehan  v. 
State,  113  Ala.  70.  It  also  ignores  defendant's  belief  as 
to  reasonableness  of  escape.— Jones  v.  State,  76  Ala.  8; 
Harris  v.  State,  96  Ala.  24. 

WALKER,  P.  J.— One  Dave  Rudder,  a  witness  for 
the  defendant,  testified  to  some  of  the  details  of  the  af- 
fray between  the  defendant  and  the  deceased  in  which 
the  latter  was  killed.  On  his  cross-examination  after  he 
had  failed  to  answer  questions  calling  for  a  description 
of  the  respective  positions  of  the  defendant  and  the 
deceased  while  the  fight  was  in  progress,  in  answer  to  a 
question  asking  if  he  did  not,  on  the  preliminary  trial 
of  the  defendant,  get  down  on  the  flonr  and  show  in 
what  position  the  deceased  was,  he  stated  that  he  tried 
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to  show  it,.J[)ujt  failed.  After  the  witness  had  declined 
tQ  undert^JiiB  to  describe  or  show  to  the  jury  what  the 
depeanefi's  position  was,  the  solicitor  offered  to  put  him- 
self in  a  position  on  the  floor  with  reference  to  another 
person,  and  to  ask  the  witness  if  that  was  not  the  posi- 
tipn  he  saidi  on  the  preliminary  hearing  that  the  de- 
ceased (injd  the  defendant  were  in.  The  defendant  ex- 
cepted to^  the  action  of  the  court  in  overruling  his  ob- 
jection :  to : .  this  demonstration  being  permitted  to 
be  madet  rWa*  are  not  of  opinion  that  the  court 
was  in  :errf)r!in  this  ruling.  The  demonstration,  and 
the  question  asked  in  connection  with  it,  amounted  to 
nothing  more  than  a  description  of  the  position,  and  an 
inquiry  to  Hhe  witness  if  that  was  not  the  position  which 
he! had  pifeviously  stated  wa6  the  one  occupied  by  the 
deceased? at  the  time  inquired  about.  The  witness  hav- 
ing declined  to  give  either  a  description  or  a  demoii- 
stration' of  the  position  of  the' defendant  with  reference 
to  the  deceased  when  called  upon  to  do  so,  the  prosecu- 
tion was  entitled  to  elicit  his  admission  or  denial  of  the 
fact  that  on  a  previous  occasion  he  had  shown  what  was 
the  position  inquired  about  and  to  ask  him  if  a  position 
which  another  assumed  in  his  presence  was  not  the  posi- 
tion shown  by  him  on  such  previous  occasion.  The  an- 
swer of  the  witness  to  the  question,  or  his  failure  to 
answer  it,  might  be  well  worthy  of  consideration  on  the 
inquiry  a^  to  the  weight  which  should  be  accorded  to 
his  testimony,  Ibib  indicating  his  frankness  or  lack  of 
frankness,  or  his  bias  or  freedom  from  bias  in  testifying 
in  reference  to  the  occurrence  which  was  under  investi- 
gation. The  mode  of  inquiry  was  not  an  improper  one 
on  a  cross-examination  seeking  to  test  the  accuracy  of 
the  witness  and  the  fairness  of  his  testimony. 

In  the  argument  of  the  counsel  for  the  appellant  much 
stress  is  laid  upon  the  alleged  impropriety  in  the  action 
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of  the  court  in  permitting  a  remark,  made  by  one  of  the 
persons  who  engaged  in  the  demonstration  in  connec- 
tion with  which  the  witness  was  interrogated,  to  remain 
before  the  jury  as  evidence.  Of  that  incident  it  is  enough 
to  say  that  the  bill  of  exceptions  does  not  show  that  the 
court  made  any  ruling  in  reference  to  it,  or  that  an  ex- 
ception to  such  ruling  was  reserved.  No  action  of  the 
court  in  reference  to  that  remark  is  presented  for  re- 
view. 

The  court  was  in  error  in  refusing  to  give  the  written 
charge  which  is  designated  "2"  in  the  margin  of  the 
record.  There  was  an  aspect  of  the  evidence  in  the  case 
to  which  it  was  applicable.  That  it  should  have  been 
given  is  shown  by  the  rulings  made  in  Bluett  v.  State, 
151  Ala.  41,  44  South.  84,  and  Bluitt  v.  State,  101  Ala. 
14,  49  South.  854. 

Other  questions  presented  need  not  be  passed  on,  as 
they  are  such  that  they  may  not  arise  in  another  trial. 

Reversed  and  remanded. 


Bone  V.  The  State. 

Manslaughter. 

(Decided  May  15,  1913.    62  South.  455.) 

1.  Jury;  Venire;  Service;  Order. — I'nder  Acts  1909,  p.  319,  an  or- 
der directing  that  a  list  of  the  Jurors  summoned  for  the  week 
during  which  the  defendants  trial  Is  set  \:e  served  on  defendant  is 
a  fiufficieut  compliance  with  the  statute  and  not  subject  to  objection. 

2.  Same;  Motion  to  Quash. — ^A  mistake  in  the  name  of  a  Juror  as 
it  appears  either  in  the  venire  or  in  the  list  served  on  defendant,  is 
not  ground  for  quashing  the  venire. 

3.  Same;  Misnomer;  Challenge  ly  State. — Although  the  name  of 
a  Juror  was  incorrectly  placed  upon  venire  served  on  defendant, 
any  objection  or  error  caused  thereby,  was  removed  when  the  state 
challenged  such  Juror. 
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4.  Same;  Competency.— Where  a  Juror  was  excus^ed  for  cause, 
and  the  exa miration  of  euch  Juror  was  not  pet  out,  the  court  may 
presume  on  api)eal  that  a  ground  for  challenge  was  developed  by  such 
examination. 

5.  Appeal  and  Eri-or;  Inviting  Error;  Right  to  Complain, — Where 
a  juror  was  eliminated  from  the  list  on  the  objection  of  defendant, 
the  defendant  cannot  complain  of  such  elimination. 

6.  Evidciue;  Admissions;  Res  Gestae, — ^The  fact  that  after  de- 
fendant came  out  of  the  building  where  the  homicide  occurred,  he 
stated  to  a  witneFS  that  if  the  witness  said  anything  he  would  kill 
him,  i«  admissible  as  an  admission,  and  as  of  the  res  gestae. 

7.  Homicide;  Evidence;  Previous  Difficulty. — In  a  prosecution  for 
homicide,  evidence  that  a  person  present  took  defendant  away  from 
the  scene  of  a  former  difficulty  with  deceased  about  two  hours  before 
the  killing,  was  not  objectionable,  but  defendant  is  not  entitled  on 
cross-examination  to  prove  the  details  of  such  former  difficulty. 

8.  Same;  Circumstances  SwTOunding  Act. — ^Where  a  witness  testi- 
fled  as  to  the  demeanor  of  defendant  when  he  came  to  deceased's 
place  of  business  Just  prior  to  the  shooting,  stating  the  facts,  it  was 
not  proper  to  ask  him  if  there  was  anything  threatening  in  defend- 
ant's manner,  or  if  he  made  any  demonstration,  as  he  had  already 
testified  as  to  the  nianrer,  and  if  there  was  a  demonstration,  the 
facts  concerning  same  should  have  been  shown. 

9.  Same;  Habits  of  Accused. — Where  it  was  shown  that  defend- 
ant had  been  drinking  at  the  time  he  killed  deceased,  it  was  com- 
petent to  show  his  disposition  when  drinking. 

10.  Same;  S elf- Defense ;  Bodily  Harm.— A  charge  that  the  law 
gives  a  person  the  same  right  to  protect  himself  from  great  bodily 
harm,  as  from  death,  and  that  he  may  use  necessary  force  to  pro- 
tect himFelf  from  any  felonious  assault,  was  a  proper  statement 
and  should  have  been  given. 

11.  Same.— Where  a  charge  details  circumstances  justifying  de- 
fendant in  killing  In  self-defense,  and  then  concludes  with  the 
statement  that  the  burden  is  on  the  state  to  show  that  defendant 
was  not  free  from  fault,  it  was  open  to  the  construction  that  the 
burden  was  on  the  state  whether  or  not  the  defendant  had  dis- 
charged the  burden  upon  him  to  show  other  facts  justifying  the 
taking  of  life  in  self-defense. 

12.  Same,-^A  charge  asFerting  that  if  defendant  procured  a  gun 
for  the  purpose  of  returning  It  to  its  owner,  and  then  returned  to 
the  place  of  business  of  deceased  in  a  peaceful  manner  doing  nothing 
to  renew  a  former  difficulty,  he  was  not  thereby  deprived  of  his 
right  of  Fe'f-defeiise,  is  properly  refused  as  giving  undue  promi- 
nence to  evidence,  and  as  being  argumentative. 

13.  Same;  Apparent  Necef<sity. — A  charge  asserting  that  it  was  not 
necesFary  that  defendant  should  be  in  actual  darger,  or  that  retreat- 
ing would  really  have  Increased  his  peril,  but  that  he  had  a  right 
to  act  upon  reasonable  appearances,  Is  substantially  correct,  though 
not  entirely  clear. 

14.  Witnesses;  Competency.— A  child  seven  years  of  age  who  stated 
that  God  made  him,  and  that  if  he  did  right  when  be  died  be 
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would  be  saveclt  and  that  if  he  were  to  tell  an  untruth  he  would  go 
to  the  bad  man,  showed  an  intelligent  comprehension  of  the  wrong 
of  falsehood,  and  a  sufficient  belief  in  the  state  of  future  rewards 
and  punishments  to  render  him  competent  to  testify. 

15.  Same;  Age. — The  law  recognizes  no  particular  age  at  which  a 
child  may  in  all  cases  be  legally  competent  or  incompetent. 

16.  Same;  ReeaUinu;  Discretion. — ^The  court  will  not  be  put  in 
error  for  refusing  to  i)ernilt  answers  to  questions  asked  a  witness 
who  was  recalled  hy  defendant  for  cross-examination,  as  it  was 
within  the  discretion  of  the  court  to  refuse  or  permit  further  cross- 
examination. 

17.  Trial;  Ohjvciions  to  Evidence;  Grounds, — A  motion  to  exclude 
evidence  should  show  the  grounds  for  the  motion,  and  also  an  ob- 
jection to  the  question  propounded. 

18.  Charge  of  Court;  Invading  Province  of  Jury. — Requested  charges 
which  are  InvaEive  of  the  province  of  the  Jury  are  properly  refused. 

19.  Same;  Referring  Law  Questions  to  Jury. — A  charge  asserting 
that  if  the  Jury  have  a  reasonable  doubt  as  to  whether  defendant 
acted  in  self-defense,  after  considering  all  the  evidence,  they  should 
acquit,  is  properly  refused  as  referring  a  question  of  law  to  the  Jury. 

20.  Same;  Argumentative. — Charges  which  are  argumentative,  al- 
though they  state  correct  legal  propositions,  may  be  refused  without 
error. 

21.  Same;  Covered  by  Those  Given. — Tt  is  not  error  to  refuse 
charges  substantially  covered  by  requested  charges  given. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakr 

Willis  Bone  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Reversed  and  remanded. 

The  witnej?s  Harbin,  after  testifying  to  the  particu- 
lars of  the  difficulty,  was  asked  what  the  defendant  said 
after  he  came  out  of  the  door  after  the  shooting,  and 
the  witness  replied :  "He  said  that  if  we  said  anything 
he  would  kill  me." 

The  following  charges  were  refused  to  defendant : 

"(1)  If  you  believe  from  the  evidence  that  the  de- 
fendant went  into  Walker's  place  on  a  peaceful  mis- 
sion, then  the  mere  fact  that  he  did  go  into  such  place 
would  not  deprive  defendant  of  the  right  of  self  de- 
fense. 
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"(2)  Prior  communicated  threats  made  by  deceased 
against  defendant  would  arm  defendant  with  the  right 
to  take  more  prompt  and  decisive  measures  to  protect 
himself  from  a  threatened  assault  made  by  deceased 
upon  defendant. 

"(3)  Prior  communicated  threats  made  by  deceased 
against  defendant  have  a  tendency  to  make  defendant 
take  more  prompt  and  decisive  measures  to  protect  him- 
self. 

"(4)  The  mere  fact  that  defendant  went  into  Walk- 
er's blind  tiger  would  not  deprive  him  of  the  right  to  set 
up  self-defense. 

"(5)  The  law  gives  a  person  the  same  right  to  use 
such  force  as  may  be  reasonably  necessary,  under  the 
circumstances  by  which  he  is  surrounded,  to  protect 
himself  from  great  bodily  harm,  as  it  does  to  prevent 
his  life  from  being  taken.  He  may  excusably  use  this 
necessary  force  to  save  himself  from  any  felonious  as- 
sault. 

"(6.)  If,  after  the  jury  have  considered  all  the  evi- 
dence in  this  case,  you  have  a  reasonable  doubt  as  to 
whether  the  defendant  acted  in  self-defense,  you  should 
acquit  him. 

"(7)  If  you  believe  from  the  evidence  in  this  case  that 
defendant  went  into  Joe  Walker's  blind  tiger  to  get 
whisky,  and  not  for  the  purpose  of  provoking  the  diffi- 
culty with  Walker,  then  the  fact  that  he  went  into  such 
place  would  not  deprive  him  of  the  right  to  set  up  self- 
defense. 

"(8)  If,  at  the  time  the  fatal  shot  was  fired,  the  de- 
fendant was  in  danger,  real  or  apparent,  of  suffering 
grievous  bodily  harm  from  an  assault  being  made  upon 
him  by  the  deceased,  and  there  was  no  reasonable  mode 
of  escape  open  to  him,  he  would  be  justified  in  firing  to 
protect  his  own  life  from  such  grievous  bodily  harm,  if 
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he  was  free  from  fault  in  bringing  on  the  difficulty;  and 
the  burden  is  upon  the  state  to  show  that  the  defendscnt 
was  not  free  from  fault. 

"(9) If  the  jury  believe  that  Bone  went  to  his  house 
and  procured  a  gun,  and  in  so  doing  was  not  actuated  by 
any  motive  of  preparing  himself  to  commence  or  enter 
upon  a  difllculty,  but  solely  for  the  purpose  of  return- 
ing the  gun  to  Otto  Self,  the  owner  of  said  gun,  and  that 
Bone  returned  to  the  place  of  business  conducted  by 
deceased  in  a  peaceful  manner,  and  that  after  he  Re- 
turned he  did  nothing  to  renew  the  former  difficulty,  or 
to  bring  on  or  provoke  the  difficulty  with  Walker,  then 
the  mere  fact  that  he  had  gone  home,  armed  himself,  and 
returned  would  not  deprive  him  of  the  right  of  self-de- 
fense. 

"(10)  The  court  charges  the  jury  that  the  law  gives 
a  citizen  the  right  to  take  prompt  and  decisive  steps  hjo 
defend  himself  against  a  felonious  assault  made  against 
him,  if  by  such  assault  he  is  placed  in  a  position  of  peril 
of  losing  his  life  or  of  suffering  grievous  bodily  harm, 
and  there  is  no  reasonable  mode  of  escape  without  in- 
creasing his  peril,  and  he  is  free  from  fault  in  bringing 
on  the  difficulty,  and  if  the  person  making  the  assault 
had  made  threats  against  such  person  which  have  been 
communicated,  and  is  a  person  reputed  to  be  quarrel- 
some, dangerous  and  bloodthirsty,  then  the  one  assault- 
ed would  have  the  right  to  take  more  prompt  and  de- 
cisive steps  to  defend  himself  from  such  assault. -'  The 
authorities  cited  in  appellant's  brief  as  to  charge  10  are: 
Perry  v\  Htate,  94  Ala.  20,  10  South.  650,  and  Roberts 
V.  State,  68  Ala.  156. 

"(11)  The  court  charges  the  jury  that  if  a  man  has 
been  threatened  by  another,  and  he  hpfiestly  believes 
that  there  are  reasonable  grounds  for  him  to  believe 
that  the  person  threatening  him  intends  to  take  his  life 
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or  indict  upon  him  {j^reat  bodily  harm,  then  such  person 
would  have  the  right  to  arm  himself  for  self-protection, 
to  defend  himself  against  any  felonious  assault  made 
upon  him  by  such  person  so  threatening  him;  and  I 
further  charge  you  that  a  person  whose  life  has  been 
threatened  does  not  have  to  abandon  his  business  and 
secrete  himself,  but  he  had  the  right  under  the  circum- 
stances hypothesized  to  arm  himself  for  self-defense  and 
go  where  his  business  called  him,  even  though  it  may  be 
that  the  person  who  threatens  his  life  is  at  that  partic- 
ular place. 

Charges  12  and  13  are  practically  the  same  as  11. 

"(14)  It  is  not  necessary  under  the  evidence  in  this 
case  that  defendant  should  have  been  actually  in  dan- 
ger of  death  or  great  bodily  harm  at  the  time  he  killed 
the  deceased,  or  that  retreating  would  really  increase 
his  peril,  in  order  for  him  to  have  been  justified  in 
shooting  the  deceased.  He  had  the  right  to  act  on  the 
appearance  of  same,  taken  in  the  light  of  any  threats 
that  the  evidence  proved  the  deceased  to  have  made 
against  the  defendant." 

J.  1\.  BttowN,  A.  A.  Griffith,  and  F.  E.  St.  John. 
for  appellant.  The  court  erred  in  refusing  to  qua*sh  the 
venire,  first,  because  it  contained  the  wrong  names  of 
jurors,  and  2nd,  because,  the  order  of  the  court  did  not 
comply  with  the  statute. — Acts  1909,  p.  319;  Lea  v. 
State,  172  Ala.  382;  Harris  v.  State,  172  Ala.  413;  Car- 
wile  V.  State,  148  Ala,  576;  Brovm  v.  State.  128  AIsl.  16. 
The  court  committed  reveraible  error  in  allowing  the 
state  to  exercise  the  right  of  challenge,  either  for  cause 
or  preemptorily,  otherwise  than  by  striking  names  from 
the  list,  since  the  Acts  of  1909,  p.  305,  expressly  repeals 
Article  7  of  Chapter  242  of  the  Code. — Gilmore  v.  State, 
126  Ala.  33;  Spivey  v.  State,  172  Ala.  391.    It  is  incom- 
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petent  to  show  that  the  defendant  was  carried  away 
from  a  previous  difficulty  about  two  hours  before  the 
fatal  encounter. — Bluett  v.  State,  151  Ala.  41;  Jones  v. 
State,  116  Ala.  468.  The  court  erred  in  permitting  Lon- 
II  ie  Walker  to  testify,  as  he  was  not  shown  to  be  of  suf- 
ficient age  and  intelligence. — State  v.  Morea,  2  Ala.  277 ; 
Jones  V.  State,  145  Ala,  52,  and  cases  cited.  A  witness 
may  testify  as  to  the  appearance  and  demeanor  of  a 
l)erson. — Taggert  v.  State,  143  Ala.  88.  It  is  not  com- 
petent to  show  the  disposition  of  defendant  while  drink- 
ing.— Way  15.  State,  155  Ala.  63 ;  Andrews  v.  State,  159 
Ala.  14.  Charge  2  requested  by  defendant  should  have 
been  given. — Perry  v.  State,  94  Ala.  30;  Roberts  v. 
State,  68  Ala.  156.  Charge  5  should  have  been  given. — 
Black  V.  State,  59  South.  692 ;  Tvntty  v.  State,  168  Ala. 
59 ;  Kennedy  v.  State,  140  Ala.  1.  Charge  8  should  have 
been  given. — Gibson  v.  State,  89  Ala.  121.  Charge  9 
should  have  been  given,  as  should  charge  10. — Perry  v. 
State,  supra;  Roberts  v.  State,  supra;  Montgomery  v. 
State,  160  Ala.  7.  Counsel  discuss  other  charges,  but 
without  further  citation  of  authority. 

R.  C.  Beickell,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  orders  of  the  court  setting  the 
case  for  trial  and  providing  for  copies  of  the  indictment 
aiid  jury  lists  to  be  served  on  the  defendant  are  in  all 
particulars  as  required  by  statute. — Acts  1909,  p.  319. 
The  defendant's  objection  that  the  language  used  in  the 
order  requiring  the  list  of  the  regular  jurors  drawn 
and  summoned  for  "the  week  during  which  the 
defendant's  trial  is  set"  to  be  served  on  the  defend- 
ant, not  being  a  compliance  with  the  statute 
providing     that     those     jurors  specially     drawn     to- 
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gether  with  "the  regular  jurors  drawn  and  sum- 
moned for  the  week  set  for  the  trial"  shall  con- 
stitute the  venire  from  which  the  jury  to  try  the  defend- 
ant shall  be  selected,  is  hypercritical.  The  wording  used 
in  the  order  is  practically  the  exact  language  of  the 
statute,  which  provides  that  the  court  must  enter  an  or- 
der causing  a  list  of  the  names  of  all  jurors  summoned 
"for  the  week  in  which  the  trial  is  set,"  etc.,  to  be  served 
on  the  defendant. — Acts  1909,  p.  319.  The  record  af- 
firmatively shows  that  the  proper  lists  were  served  on 
the  defendant  in  obedience  to  the  order  of  the  court. 

The  defendant's  motion  to  quash  the  venire  because 
there  was  a  mistake  in  the  name  of  the  juror  Whatley, 
as  it  apepared  on  the  list  served  on  the  defendant,  is  not 
sufficient  on  which  to  base  a  motion  to  quash  the  venire. 
—Acts  1909,  §  32,  p.  320 ;  Longmire  v.  State,  130  Ala. 
66,  30  South.  413. 

The  defendant's  objection  to  having  the  juror  What- 
lej'  put  upon  him  because  his  name  was  not  on  the  list 
of  jurors  served  upon  him  was  removed,  for  it  appears 
that  this  juror  was  challenged  by  the  state  for  cause 
before  the  parties  were  required  to  strike  the  jury  from 
the  list  furnished  for  that  purpose  in  the  trial  of  the 
case.  No  prejudice  resulted  to  the  defendant  from  hav- 
ing the  name  of  this  juror  on  the  list  prepared  from 
which  the  jury  was  to  be  selected  by  striking,  although 
his  name  was  not  on  the  list  served  upon  the  defendant, 
for  his  name  was  stricken  from  the  list  before  the  par- 
ties were  required  to  strike. — White  v.  State,  Infra., 
62  South.  454. 

The  examination  of  the  juror  on  his  voir  dire  is  not 
set  out,  and  the  court  may  presume  in  support  of  the 
correctness  of  the  ruling  of  the  trial  court,  in  the  ab- 
sence of  anything  to  the  contrary,  that  a  ground  for 
challenge  for  cause  developed  on  the  examination. 


Digitized  by 


Google 


8]  OF  ALABAMA.  67 

[Bone  V.  The  State.] 

The  exception  to  striking  the  juror  and  eliminating 
his  name  from  the  list  on  the  objection  of  the  defendant 
can  avail  the  defendant  nothing  as  a  predicate  for  re- 
versible error.  A  party  cannot  thus  blow  hot  and  cold 
by  inviting  an  action  and  then  objecting  to  it. 

The  declaration  made  by  the  defendant  as  he  left  the 
deceased's  place  of  business  immediately  after  the  shoot- 
ing was  admissible,  and  the  court  properly  admitted  it. 
It  was  a  declaration  in  the  nature  of  an  admission,  and 
also  part  of  the  res  gestae. 

There  was  no  prejudicial  error  of  which  the  defend- 
ant can  complain  in  the  court's  permitting  the  state  to 
prove  by  the  witness  Turner  that  he  carried  the  defend- 
ant away  with  him  from  the  scene  of  a  former  difficulty 
between  the  defendant  and  the  deceased  some  two  hours 
before  the  fatal  rencounter. 

The  defendant's  offering  to  show  on  cross-examina- 
tion by  the  state's  witness  Turner  that  in  a  former  dif- 
ficulty between  the  parties  the  deceased  drew  a  pistol 
on  the  defendant  was  nothing  more  than  an  attempt  to 
prove  the  details  of  a  former  difficulty,  and  the  testi- 
mony was  not  permissible  for  that  reason.  Besides,  the 
witness  subsequently,  upon  being  recalled,  testified  to 
this  fact  without  objection. 

The  child  Lonnie  Walker,  on  his  voir  dire  examina- 
tion, testified  that  "God  made  him,  that  if  he  were  to 
tell  something  that  was  not  so  he  would  go  to  the  bad 
man,  that  if  he  did  right,  when  he  died,  he  would  be 
saved,"  and  his  testimony  as  set  out  shows  considerable 
capacity  for  understanding  in  one  of  seven  years  of  age. 
There  is  no  particular  age  recognized  in  this  state  at 
which  a  witness  of  tender  years  may,  in  all  cases,  be 
pronounced  legally  competent  or  incompetent  to  testify. 
A  child  of  seven  years  of  age  has  been  held  to  be  com- 
petent to  testify  as  a  witness  in  a  case  where  on  her  ex- 
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amination  voir  dire  she  shows  an  intelligent  compre- 
hension of  the  belief  that  a  falsehood  is  morally  wrong 
and  that  furture  punishment  will  follow  as  a  conse- 
quence.—McGtiyy^  V.  State,  88  Ala.  147,  7  South.  35,  16 
Am.  St  Rep.  25.  We  think  the  voir  dire  examination 
of  the  witness  Lonnie  Walker  disclosed  an  intelligent 
comprehension  of  the  belief  in  the  wrong  of  falsehood 
and  a  sufficient  belief  in  the  future  state  of  reward  and 
punishment  to  make  him  competent  to  testify,  and  that 
the  court  did  not  err  in  receiving  his  testimony. — 
Grimes  v.  State,  105  Ala.  86,  17  South.  184;  Williams  v. 
State,  109  Ala.  64,  19  South.  530. 

The  defendant's  witness  Ballard  was  allowed  to  state 
that  when  the  defendant  came  into  the  deceased's  place 
of  business,  where  the  fatal  difficulty  almost  immediate- 
ly took  place,  the  defendant  seemed  to  be  "as  pleasing  as 
I  ever  saw  him,"  that  he  did  not  appear  mad,  and  that 
he  spoke  in  a  friendly  manner  and  made  no  effort  to 
raise  the  shotgun  that  he  carried  down  by  his  side  until 
"grabbed"  by  a  third  party,  one  Harbin ;  and  the  court 
cannot  be  put  in  error  for  refusing  to  allow  the  defend- 
ant to  go  further  and  ask  the  witness  if  there  was  any- 
thing threatening  in  the  defendant's  manner  when  he 
came  in,  and  if  he  made  any  demonstration.  Whether 
or  not  the  defendant  made  any  demonstration  was  sus- 
ceptible of  proof  by  the  facts  going  to  show  a  demon- 
stration, and  these  facts  could  have  been  elicited  by 
proper  questions  calling  for  them,  and  the  witness  had 
already  been  allowed  to  testify  to  matters  covering  the 
question  as  to  there  being  anything  threatening  in  de- 
fendant's manner  when  he  entered  the  place. 

No  grounds  were  stated  for  the  motion  to  exclude  the 
statement  of  the  witness  Turner,  "When  he  is  drinking 
he  is  pretty  wild,"  and  this  testimony  may  have  been 
given  in  response  to  a  question  calling  directly  for  it,  to 
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which  no  objection  was  interposed.  An  objection  to  the 
question  propounded  should  be  shown. — Aliu  Con.  G.  d 
1.  Co.  V.  Hcald,  171  Ala.  263,  55  South.  181.  The  de- 
fendant was  shown  to  have  been  drinking  at  the  time 
he  killed  the  deceased,  and  his  disposition  when  drink- 
ing was  relevant. 

The  court  cannot  be  put  in  error  for  refusing  to  al- 
low the  defendant  to  cross-examine  the  witness  Turner 
in  regard  to  the  witness  Murphy's  relations  with  the 
deceased,  even  if  the  questions  were  competent,  and  we 
do  not  think  they  were,  for  the  questions  to  which  ob- 
jections were  sustained  were  asked  the  witness  Turner 
upon  his  having  been  recalled  by  the  defendant  for  the 
purpose  of  further  cross-examination,  after  he  had  been 
examined  in  chief  and  on  cross,  and  it  was  in  the  discre- 
tion of  the  court  to  permit  or  refuse  further  cross-exami- 
nation. 

The  numerous  other  rulings  on  the  evidence  to  which 
exceptions  are  shown  to  have  been  reserved  are  not  in- 
sisted upon  or  discussed  in  argument  or  brief  of  coun- 
sel for  defendant,  and  we  find  nothing  in  them  meriting 
discussion. 

Requested  charges  1,  2,  3,  4,  and  7,  refused  to  the 
defendant,  are  argumentative  or  invade  the  province  of 
the  jury  as  referred  to  the  facts  set  out  in  the  bill  of 
exceptions. 

It  is  the  duty  of  trial  courts  to  conform  their  rulings 
to  the  holdings  of  the  Supreme  Court  and  of  this  court. 
The  refusal  of  the  court  to  give  charge  No.  5  requested 
by  the  defendant  shows  (we  will  asume)  an  uninten- 
tional, but  nevertheless  flagrant,  violation  of  this  rule 
governing  the  action  of  trial  courts.  This  court,  on 
June  4,  1912,  rendered  an  opinion  in  the  case  of  Black 
V.  State,  5  Ala,  App.  87,  59  South.  692,  appealed  from 
the  same  circuit  and  tried  before  the  same  judge  that 
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presided  in  the  instant  case,  and  in  the  Black  Case, 
this  (*ourt,  following  the  recent  holding  of  the  Supreme 
(^ourt  in  Twitty  v\  State,  168  Ala.  59,  53  South.  308, 
held  that  a  charge  in  the  identical  language  of  charge  5 
in  this  case  was  a  charge  that  should  have  been  given. 
This  case,  tried  by  the  same  judge  that  presided  in  the 
lilaek  Case,  was  tried  on  September  20,  1912,  only  a 
little  more  than  three  months  after  the  opinion  in  the 
Black  Case,  The  charge  is  as  applicable  to  the  facts  in 
the  instant  case  as  to  the  facts  in  either  the  Twitty  or 
Black  Vases.  The  Supreme  Court  has  approved  the 
charge  as  one  that  should  be  given,  and  this  court,  as  is 
its  duty,  has  conformed  its  rulings  to  those  of  the  Su- 
preme Court,  and  the  trial  court  must  be  reversed  for 
having  failed  to  do  so. 

Charge  6  refers  a  question  of  law  to  the  jury,  and  was 
properly  refused. 

Charge  8  is  misleading  as  worded  and  punctuated,  in 
that  it  might  be  construed  by  the  jury  as  meaning  in 
all  events  and  under  all  circumstances  the  burden  of 
proof  is  on  the  state  to  show  that  the  defendant  was  not 
free  from  fault  in  bringing  on  the  difficulty,  whether  or 
not  the  defendant  had  discharged  the  onus  resting  upon 
him  of  showing  the  other  facts  which  justify  the  taking 
of  life  to  preserve  life. — Cleveland  v.  State,  86  Ala.  1,  5 
South.  426;  Lexcis  v.  State,  88  Ala.  11,  6  South.  755; 
Holmes  v.  State,  100  Ala.  80,  14  South.  864.  The  cor- 
rect propositions  in  this  charge  are  substantially  cov- 
ered by  the  given  charges. 

Charge  9  gives  undue  prominence  to  a  portion  of  the 
testimony  and  is  argumentative. 

The  authorities  cited  by  appellant  in  support  of 
charge  No.  10  bear  out  the  appellant's  contention  as  to 
the  propositions  therein  contained  having  been  held  to 
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be  correct  statements  of  the  law,  but  they  seem  to  be 
substantially  covered  by  the  given  charges. 

Charges  11  and  13  are  manifestly  argumentative,  and 
we  think  charge  12  open  to  the  same  objection  or  criti- 
cism. 

Charge  14  is  the  same  charge  as  referred  to  in  the 
Black  Case,  supra,  as  substantially  the  same  charge  that 
was  approved  in  Bluitt  v.  State,  161  Ala.  14,  49  South. 
854,  and  Bhiett  v.  State,  151  Ala.  51,  44  South.  84.  The 
charge  as  approved  by  the  Supreme  Court  as  it  appears 
in  Bluitt's  Case  reads:  "He  had  the  right  to  act  on  the 
appearance  of  things  at  the  time,  taken  in  the  light  of 
all  the  evidence,''  etc.,  and  as  set  out  in  the  record  in 
this  case  and  as  it  appears  in  Black's  Case  it  reads,  in 
that  connection :  "He  had  the  right  to  act  on  the  ap- 
pearance of  same,"  and  as  thus  written  the  charge  is 
not  entirely  clear,  and  possibly  might  be  condemned  as 
calculated  to  confuse,  but  it  seems  to  us  to  be  substan- 
tially the  same  charge  as  approved  by  the  Supreme 
Court  in  Bluitfs  Ca.se. 

Reversed  and  remanded. 


Johnson  v.  The  State. 

Manslaughter. 

(Decided  June  5,   1913.    62  South.  995.) 

Homicide;  Evidence;  Prejudice. — Where  It  is  not  disputed  that 
defendant  killed  deceased,  the  admission  in  evidence  of  the  fact  that 
after  the  burial,  the  body  of  deceased  was  exhumed,  was  not  preju- 
dicial in  such  a  sense  as  to  require  a  reversal.  (Section  6264,  0>de 
1907.) 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowbll. 
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Will  Johnson  was  convicted  of  manslaughter  and  he 
appeals.    Affirmed. 

Lacy  &  Lacy,  for  appellant.  The  admission  of  irrele- 
vant evidence  is  erroneous,  and  will  work  a  reversal,  as 
the  courts  must  presume  injury,  unless  the  contrary  af- 
firmatively appears. — Clewis  i>.  Malone,  131  Ala.  465;. 
SuTffiner  v.  State,  134  Ala.  120;  Langford  t\  State,  130 
Ala.  74. 

K.  C.  Beickell,  Attorney  General,  and  W.  L.  Martin,. 
Assistant  Attorney  General,  for  the  State.  The  defend- 
ant did  not  deny  killing  the  deceased,  and  any  error  in 
the  admission  of  irrelevant  evidence  was  harmless. — 
Sec.  6264,  Code  1907. 

WALKEE,  P.  J.— In  the  trial  of  this  case  there 
was  no  controversy  as  to  the  fact  that  the  defendant 
shot  and  killed  Will  Miller.  One  Murray,  a  witness, 
for  the  state,  having  without  objection  testified  that 
"Will  Miller  was  buried  at  or  near  Drifton  in  this 
county,"  was  by  the  solicitor  asked  the  following  ques- 
tion: "Was  the  body  of  Will  Miller  taken  from  the 
grave  after  his  death?''  The  defendant's  objection  to 
the  question  having  been  overruled,  the. witness  an- 
swered: "Yes,  sir."  The  inquiry  was  not  prosecuted 
further.  There  was  no  testimony  in  reference  to  the 
body  of  the  deceased,  as  it  was  found  upon  its  disinter- 
ment. In  this  connection  nothing  more  was  attemptea 
to  be  proved  than  the  bare  fact  that  deceased's  body  was 
taken  from  the  grave  after  his  death.  There  is  nothing 
in  the  record  to  indicate  that  this  evidence  was  rele- 
vant or  material  to  any  issue  in  the  case.  It  had  no 
tendency  to  add  to  or  detract  from  the  probative  effect 
of  the  other  evidence,  either  that  which  was  adverse  to 
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the  defendant  or  that  which  had  a  tendency  favorable  to 
his  contention  that  he  acted  in  self-defense.  This  proof 
was  of  an  immaterial  and  wholly  irrelevant  fact.  But 
it  seems  plain  that  the  fact  was  one  which  was  not  cap- 
able of  being  made  the  basis  of  any  inference  unfavor- 
able to  the  defendant.  His  counsel  have  not  in  argu- 
ment suggested  how  this  evidence  could  possibly  have 
been  made  use  of  to  his  prejudice.  And  we  are  satis- 
fied that  no  injury  to  him  could  have  resulted  from  its 
admission.  This  being  true,  the  ruling  excepted  to  does 
not  constitute  a  ground  of  reversal. — Code,  §  6264; 
Moore  v.  State j  4  Ala.  App.  65,  59  South.  189 ;  Fowler 
V.  State,  155  Ala.  21,  45  South.  913. 

The  above-mentioned  ruling  is  the  only  one  in  the 
trial  which  is  presented  for  review.  No  error  is  found 
in  the  record. 

Affirmed. 


Maloy  V.  The  State. 

Murder. 

(Decided  June  21,  1913.    Rehearing  denied  July  8,  1913. 
62  South.  961.) 

1.  Homicide;  Dying  Declarations. — Where  deceased  said  to  "'two 
witnesses  on  the  night  of  the  homicide^  and  to  two  others  tlie  next 
morning  that  he  could  not  get  well,  and  the  evidence  in  connection 
with  the  nature  of  the  wound  showed  that  he  entertained  no  hope 
of  recovery,  statements  made  to  such  witnesses  were  admissible^  as 
dying  declarations. 

2.  Satne;  Credibility. — ^The  credibility  of  evidence  on  the  prelimi- 
nary proof  as  a  predicate  for  the  admission  of  dying  d^laxatlonB 
is  for  the  trial  court. 

8.  Same. — ^The  fact  that  a  witness  testified  to  contradictory  state- 
ments as  to  what  decedent  said  on  some  other  trial  or  sokne  other 
occasion  would  not  authorize  the  exclusion  of  the  declarationa  if 
the  proper  predicate  had  been  laid  for  their  admission. 
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4.  Same;  AidtHg  and  Abetting. — Where  both  defendant  and  his 
father  participated  in  the  encounter  with  deceased,  it  was  for  the 
jury  to  determine  from  the  evidence  which  party  started  the  flght, 
and  whether  defendant  aided,  abetted,  assisted  or  encouraged  his 
father,  and  if  he  did,  and  his  father  was  guilty,  the  defendant  was 
guilty,  though  the  father  may  have  struck  the  fatal  blow,  and 
though  there  may  not  have  been  a  conspiracy. 

Appeal  from  Geneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabcb. 

Jim  Maloy  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Affirmed. 

The  defendant  was  jointly  indicted  with  his  father, 
V.  L.  Maloy,  for  the  murder  of  one  McDougal ;  the  evi- 
dence tending  to  show  that  the  Maloys  and  McDougals 
were  friendly  at  that  time  or  just  prior  thereto,  but  that 
while  on  the  fair  ground  at  Samson,  Ala.,  the  father 
and  the  deceased  got  into  an  altercation  about  a  bond, 
which  resulted  in  deceased  striking  the  elder  Maloy, 
whereupon  the  present  defendant  rushed  into  the  fray 
and  cut  deceased  twice  in  the  abdomen.  The  elder 
Maloy  having  recovered,  again  engaged  in  the  affray 
and  cut  deceased  in  the  back ;  the  witnesses  differing  as 
to  the  details  of  the  cutting. 

The  following  charges  were  refused  to  the  defendant: 
( 1 )  "If  the  jury  have  a  reasonable  doubt  as  to  whether 
Jim  Maloy  cut  the  blow  that  killed  McDougal,  you 
should  acquit  the  defendant."  (3)  "Before  the  jury 
can  convict  the  defendant,  they  must  believe  beyond  a 
reasonable  doubt  not  only  that  Jim  Maloy  cut  the  de- 
ceased, but  they  must  go  further  and  be  convinced  be- 
yond all  reasonable  doubt  that  such  cutting  caused  his 
death,  and  if  you  have  a  reasonable  doubt  as  to  either 
proposition,  then  you  should  acquit  the  defendant."  (4) 
"If  it  is  probable  from  the  evidence  that  Jim  Maloy 
did  not  cut  deceased  to  death  or  that  the  cutting  by 
defendant,  if  he  did  any,  did  not  produce  or  contribute 
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to  produce  death,  the  defendant  is  not  guilty."  (6)  "If 
you  have  a  reasonable  doubt  as  to  who  struck  the  fatal 
blow,  or  the  cutting  that  produced  death,  then  you 
should  acquit."  (7)  "If  you  believe  the  evidence,  you 
cannot  convict  the  defendant  of  murder  in  the  second 
degree." 

W.  O.  MuLKEY,  for  appellant.  Even  if  the  father  had 
killed  McDougal,  he  could  not  have  been  guilty  under 
the  evidence  of  any  higher  offense  than  manslaughter. — 
Ex  Parte  Brown,  65  Ala.  446 ;  Smith  v.  State,  83  Ala. 
28;  Scales  v.  State,  96  Ala.  69.  The  son,  therefore,  hav- 
ing struck  in  defense  of  the  father  could  be  guilty  of 
no  higher  ofifense  than  the  father  was  guilty  of.  The 
evidence  was  not  sufficient  to  authorize  the  admission 
of  dying  declarations. — 1  Greenl.  sec.  156;  Justice  v. 
State,  99  Ala.  180,  and  cases  there  cited.  There  was  no 
legal  evidence  of  a  conspiracy,  and  hence,  charges  re- 
quested by  defendant  should  have  been  given. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  Proper  pred- 
icate was  laid  for  the  admission  of  dying  declarations. 
—Husey  i\  State,  87  Ala.  121;  Ex  Parte  Key,  5  Ala. 
App.  274.  The  charges  requested  by  defendant  were 
properly  refused. — Henderson  v.  State,  156  Ala.  1; 
Thomas  v.  State,  130  Ala.  62. 

PELHAM,  J. — One  of  the  propositions  most  earnest- 
ly insisted  upon  by  the  appellant  relates  to  the  admis- 
sion of  dying  declarations  of  the  deceased,  made  at  dif- 
ferent times  to  the  witnesses  deposing  to  them  between 
the  time  deceased  received  the  fatal  wound  on  the  night 
of  Saturday,  October  25, 1911,  and  the  hour  of  his  death 
on  the  following  Monday  morning.     The  contention  is 
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not  based  upon  an  attack  on  the  rules  of  law  so  often 
laid  down  as  to  the  admissibility  of  testimony  of  this 
nature,  but  is  to  the  effect  that  no  sufficient  predicate 
was  laid  for  the  admission  of  the  evidence  in  this  case, 
in  that  it  was  not  sufficiently  shown  that  at  the  time 
the  declarations  were  uttered  the  declarant  was  under 
the  sense  of  impending  dissolution — that  he  had  the  sol- 
emn conviction  that  death  was  near  at  hand  and  had 
abandoned  hope  of  recovery  at  the  particular  time  of 
the  utterances  testified  to  by  the  witnesses. 

The  bill  of  exceptions  contains  the  statement  that  it 
sets  out  all  of  the  evidence  in  the  case;  but  it  is  self- 
contradictory  on  its  face  in  this  respect,  for  it  does  not 
even  purport  to  set  out  the  substance  of  the  testimony 
of  a  number  of  the  witnesses,  but  contains  a  loose  sum- 
mary of  the  tendencies  of  the  evidence  of  many  of  the 
witnesses  in  such  a  form  as  to  conclusively  show  that 
there  was  considerable  evidence  before  the  court  below 
that  is  not  pretended  to  be  set  out  in  substance  for  our 
consideration  here.  From  what  does  appear,  it  is  shown 
that  the  deceased  was  killed  in  a  rencounter  with  the 
defendant  and  his  father  at  night  in  the  fairgrounds  at 
Samson,  Ala.,  by  being  stabbed  or  cut  by  one  or  the 
other  of  the  Maloys — father  and  son.  The  fatal  diffi- 
culty occurred  about  9  o^clock  Saturday  night  within 
the  radius  of  the  light  from  the  swinging  gaslights  used 
for  lighting  the  fair  grounds,  and  in  the  presence  of 
many  witnesses,  who  differed  widely  in  their  versions 
of  the  affair;  but  it  seems  to  be  practically  without  con- 
tradiction that  the  elder  Maloy  (Vince  L.)  who  was 
jointly  indicted  with  the  defendant,  but  separately  tried, 
and  whose  case  is  not  before  us  on  this  appeal,  and  the 
deceased  were  first  engaged  in  the  difficulty,  when  the 
defendant  took  a  part  in  it.  There  was  more  than  one 
knife  wound  inflicted  upon  the  body  of  deceased,  and 
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the  evidence  is  in  copfliet  as  to  whether  father  or  son 
inflicted  the  fatal  wound — some  of  the  testimony  show- 
ing that  each  of  them  had  an  open  knife  that  was  used 
during  the  progress  of  the  difficulty.  There  is,  however, 
no  controversy  but  that  a  wound  received  by  the  de- 
ceased at  the  hands  of  one  of  the  Maloys,  inflicted  in 
the  abdomen  during  the  progress  of  the  fight,  was  the 
direct  cause  of  the  death  of  the  deceased.  This  wound 
was  made  by  a  severe  lick  that  produced  a  cut  in  the 
abdomen  from  which  the  entrails  protruded.  The  father 
of  the  deceased  testified  that  he  was  with  his  son  dur- 
ing the  principal  part  of  the  time  after  the  cutting  about 

9  o'clock  Saturday  night  until  he  died  the  following 
Monday  morning  at  11  o'clock,  and  that  the  deceased 
stated  that  they  had  killed  him  for  nothing,  and  that 
he  was  going  to  die;  that  this  utterance  was  made  Sat- 
urday night  shortly  after  he  got  to  where  the  declarant 
was;  and  that  he  made  practically  the  same  statement 
Sunday  morning,  and  said:  "I  am  doing  to  die;  I  will 
never  get  up  from  here."  Another  witness  testified  that 
the  declarant  told  him  at  the  house  where  he  was  lying 
Saturday  night  after  the  difficulty  that  he  thought  he 
could  not  get  over  it — that  he  was  "obliged  to  die."  Still 
another  witness  testified  that  the  deceased  told  him  on 
Sunday  morning  that  he  (declarant)  could  not  live. 
The  dying  declarations  admitted  in  evidence  were  made 
Saturday  night  and  Sunday  morning,  and  every  utter- 
ance made  by  the  declarant  on  these  days  shows  his  be- 
lief that  death  was  imminent,  and  that  he  entertained 
no  hope  of  recovery;  nor  was  there  any  evidence  going 
to  show  that  there  was  a  revival  of  hope  upon  his  part 
at  any  time  before  dissolution;  but  on  the  contrary  it 
appears  with  sufficient  clearness,  from  the  evidence  go- 
ing to  show  a  predicate,  taken  in  connection  with  the  na- 
ture and  extent  of  the  wound  from  which  the  declarant 
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was  suflfering,  that  he  had  a  settled  and  unaltered  con- 
viction that  death  was  impending  at  the  time  of  making 
the  declarations  admitted  in  evidence. 

The  fact  that  the  father  of  the  declarant  had  made 
contradictory  statements  on  some  prior  occasion  or  for- 
mer trial  with  reference  to  what  the  declarant  said,  or 
did  not  say,  we  do  not  think  was  sufficient  to  authorize 
the  trial  court  to  exclude  the  dying  declaration  testified 
to  by  him.  The  declarations  were  nevertheless  admis- 
sible, if  the  proper  predicate  had  been  shown  on  this 
trial — and  the  credibility  of  the  evidence  on  preliminary 
proof  was  a  matter  for  the  trial  court.  We  can  arrive 
at  no  other  conclusion  from  the  evidence  before  us  bear- 
ing on  this  subject,  under  the  well-known  and  often  de- 
clared principles,  than  that  the  trial  court  properly  ad- 
mitted the  dying  declarations  testified  to  by  the  wit- 
nesses, as  set  out  in  the  bill  of  exceptions. — Hussey  v. 
State,  87  Ala.  121,  6  South.  420;  Ex  Parte  Key,  5  Ala. 
\pp.  274,  59  South.  331;  and  authorities  cited  in  these 
two  cases. 

The  tendencies  of  the  evidence,  as  we  read  the  reci- 
tals of  the  bill  of  exceptions,  clearly  leave  the  question 
for  the  determination  of  the  jury  as  to  who  was  at  fault 
in  bringing  on  the  difficulty  as  between  the  first  com- 
batants (i.  e.,  Viuce  L.  Maloy  and  the  deceased).  Even 
though  it  be  conceded,  as  contended  by  appellant,  that 
no  inference  can  be  drawn  from  the  evidence  authorizing 
the  conclusion  that  there  existed  any  prearrangement 
or  conspiracy  between  the  Maloys  to  slay  the  deceased,, 
or  do  any  other  unlawful  act  which  resulted  in  his  death,, 
and  that  the  rencounter  was  an  occurrence  taking  place 
under  the  exigencies  of  the  moment,  yet  it  is  without 
conflict  in  the  evidence  that  the  defendant  was  present 
and  participating.  It  was  certainly  open  for  the  jury 
to  infer  from  the  tendencies  of  the  evidence  in  this  case 
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that  he  aided,  abetted,  incited,  or  encouraged  his  father 
to  strike  tie  fatal  blow  (if  he  did  not  do  so  himself) ; 
and  if  he  did  one  or  all  of  these  things  he  was  guilty,  if 
his  father  was  guilty,  although  there  may  have  existed 
no  prearrangement  or  conspiracy  between  them. — Hen- 
derson V,  State,  156  Ala.  1,  47  South.  76;  Thomas  v. 
State,  130  Ala.  62,  30  South.  391.  The  conclusion  fol- 
lows that  the  court  was  not  in  error  in  refusing  charges 
Nos.  1,  3,  4,  6,  and  7,  requested  by  the  defendant. 

The  record  contains  no  error  that  would  justify  a  re- 
versal. 

Affirmed. 


Bynum  v.  The  State. 

Manslaughter. 
(Decided  June  12,  1913.    62  South.  983.) 

1.  Homicide;  Involuntary  Manslaughter;  Unlaicful  Act. — One  who 
intentionally  points  a  gun  at  another,  which  is  unintentionally  dis- 
charged, killing  such  other,  is  guilty  of  at  least  involuntary  man- 
slaughter, since  he  was  engaged  in  an  unlawful  act. 

2.  Same;  Negligence. — One  who  Is  grossly  careless  In  the  handling 
of  a  gun,  which  is  unintentionally  discharged,  resulting  in  the  kill- 
ing of  another,  is  guilty  of  at  least  involuntary  manslaughter,  even 
though  he  did  not  intentionally  point  the  gun  at  the  deceased. 

3.  Same;  Accidental  Killing. — Where  there  was  no  evidence  to 
show  that  the  killing  was  the  result  either  of  the  accidental  dis- 
charge of  a  gun  while  defendant  was  intentionally  pointing  it  at 
another,  or  of  gross  carelessness  in  handling  the  gun,  but  the  ten- 
dencies of  the  evidence  were  that  it  was  either  an  intentional  or  an 
entirely  accidental  homicide,  defendant  wns  entitled  to  an  instruc- 
tion asserting  that  unless  the  jury  believed  beyond  a  reasonable 
doubt  the  defendant  fired  the  shot  intentionally,  or  if  they  believed 
it  was  accidentally  fired,  they  must  acquit  the  defendant. 

Appeal  from  Aouiston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 
Tom  Bynum  was  convicted  of  manslaughter,  and  he 
appeals.    Reversed  and  remanded. 
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Tate  &  Arnold^  and  T.  C.  Sbnsabaugh,  for  appel- 
lant. Under  the  evidence  in  this  case  defendant  was 
entitled  to  have  the  jury  instructed  as  requested  by  it 
in  refused  charges  2,  5,  6  and  7. — McOee  v.  State,  58 
South.  1010;  Walls  v.  State,  90  Ala.  618. 

R.  C.  Bbickell^  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — If  defendant  was  intentionally  point- 
ing the  gun  at  deceased,  and  while  doing  so  it  was  un- 
intentionally fired,  resulting  in  the  death  of  deceased, 
defendant  would  be  guilty  of  at  least  involuntary  man- 
slaughter because,  though  intending  no  harm  to  deceas- 
ed, he  was  yet  engaged  in  an  unlawful  act  when  point- 
ing a  gun  at  her,  and  the  law  holds  him  criminally  re- 
sponsible for  the  consequences  of  such  an  act. — John- 
son V.  State,  94  Ala.  41, 10  South.  667;  Sanders  v.  State, 
105  Ala.  4,  16  South.  935. 

We  are  of  opinion,  however,  that  there  is  no  evi- 
dence in  the  record  tending  to  support  such  a  theory 
of  fact.  If  there  had  been,  we  would  have  held  that 
the  court  was  justified  in  refusing  certain  written 
charges  requested  by  defendant,  hereinafter  set  out. — 
Fitzgerald  v.  State.  112  Ala.  40,  20  South.  966,  and 
authorities,  supra. 

And,  although  defendant  may  not,  at  the  time  of  the 
killing,  have  been  engaged  in  the  unlawful  act  of  in- 
tentionally pointing  the  gun  at  deceased,  yet,  if  under 
the  circumstances  he  was  grossly  careless  in  the  han- 
dling of  the  gun,  a  dangerous  weapon,  as  a  result  of 
which  it  was  discharged  while  its  muzzle  was  inadver- 
tently turned  towards  deceased,  thereby  killing  her, 
he  would  likewise  be  guilty  of  at  least  involuntary 
manslaughter;  for  the  law  holds  a  person  criminally 
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responsible  for  gross  carelessness,  though  not  for  mere 
carelessness. — Fitzgerald  v.  State,  supra;  McOee  v. 
State,  4  Ala.  App.  54,  58  South.  1010;  Medley  v.  State, 
156  Ala.  78,  47  South.  218. 

This  court  is  of  opinion,  also,  after  carefully  ex- 
amining the  record  in  consultation,  that  there  is  no 
evidence  in  this  case  of  gross  carelessness. — Fitzgerald 
V.  State,  supra;  McOee  v.  State,  supra.  If  there  had 
been,  the  trial  court  would  likewise  have  been  justified 
in  refusing  the  above-mentioned  written  charges  re- 
quested by  defendant. 

The  present  is  a  case  in  which,  we  think,  the  evidence 
tends  to  support,  not  three  theories,  as  in  Fitzgerald  v. 
State,  112  Ala.  40,  20  South.  966,  but  only  two  theories, 
as  in  McGee  v.  State,  4  Ala.  App.  54,  58  South.  1010— 
that  for  the  state  tending  to  show  that  the  defendant 
did  the  killing  intentionally  and  maliciously,  by  inten- 
tionally and  maliciously  firing  a  gun  at  deceased,  or 
at  the  brother  of  defendant,  who  was  walking  with  de- 
ceased at  the  time,  while  the  eviden<!e  for  defendant 
tended  to  show  that  he  was  on  the  friendliest  of  terms 
with  both  deceased  and  defendant's  brother,  who  was 
with  her;  that  he  was  not  pointing  or  aiming  the  gun 
at  either  of  them;  but  that  while  he  was  walking  be- 
hind them  along  the  path  through  the  woods,  with  the 
gun  under  his  arm  (his  hand  not  being  on  the  trigger), 
the  gun  in  some  unaccountable  way  was  accidentally 
discharged,  the  shot  striking  deceased  and  defendants 
brother.  In  this  state  of  the  evidence  the  trial  court 
was  in  error,  we  think,  in  refusing  the  following  writ- 
ten charges  requested  by  defendant,  to  wit: 

"(1)  The  court  charges  the  jury  that  unless  they  be- 
lieve from  the  evidence  beyond  all  reasonable  doubt 
that  the  defendant  fired  the  shot  intentionally  that  kill- 
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ed  deceased,  then  you  should  find  defendant  not  guilty. 

"(2)  The  court  charges  the  jury  that  if  the  shot  that 
killed  deceased  was  accidentally  fired,  then  you  cannot 
convict  defendant.'' — McOee  v.  State,  4  Ala.  App.  54, 
58  South.  1010. 

These  two  so  fully  cover  the  other  two  charges  on 
the  same  subject,  which  were  refused,  that  it  is  unnec- 
essary to  discuss  why  we  think  the  other  two  open  to 
criticism. 

We  find  no  other  error  in  the  record.  The  judgment 
of  conviction  is  reversed. 

Reversed  and  remanded. 


Conwlll  V.  The  State. 

Manslaughter. 

(Decided  June  21,  1913.    62  South.  1006.) 

1.  Homicide;  Evidence;  Identity  of  Accused, — Where  the  homi- 
cide  was  committed  Just  outside  of  a  dance  hall,  and  the  evidence 
was  in  conflict  as  to  whether  defendant  had  fired  the  fatal  shot, 
and  it  appeared  that  he  had  previously  made  threats  against  de- 
ceased and  another  person,  the  fact  that  immediately  after  the 
shooting  defendant  entered  the  dance  hall  and  shot  at  such  other 
person  whom  he  had  threatened,  was  relevant,  both  as  a  part  of 
the  same  transaction,  and  as  tending  to  identify  the  defendant  as 
the  guilty  agent  in  the  other  shooting. 

2.  Same;  Excuse;  Drunkenness. — Voluntary  drunkenness  Is  no 
excuse  for  a  homicide. 

3.  Same:  Degree;  Absence  of  Malice. — Under  section  7090,  one 
guilty  of  homicide  may  be  convicted  of  manslaughter  in  the  first 
degree,  'although  he  acts  without  malice. 

4.  Jury;  Service;  Preliminary  Orders. — The  return  to  certiorari 
examined  and  held  to  be  a  complete  compliance  with  the  statutory 
requirement  as  to  the  preliminary  order  setting  a  day  for  trial, 
drawing  special  venire,  and  service  on  defendant  of  such  venire  and 
indictment. 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  il.  Millbr. 
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Will  Conwill  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 

The  original  transcript  did  not  contain  a  copy  of  the 
orders  made  by  the  court  relative  to  setting  the  day, 
summoning  the  venire  and  the  order  for  their  service 
upon  the  defendant,  together  with  a  copy  of  the  in- 
dictment. The  return  of  certiorari  shows  that  the  court 
made  all  the  necessary  and  proper  preliminary  orders. 

The  following  charges  were  refused  to  the  defendant : 
(10)  **I  charge  you  that,  unless  you  believe  that  de- 
fendant used  malice  in  firing  the  fatal  shot,  you  cannot 
convict  the  defendant  of  any  greater  offense  than  man- 
slaughter in  the  second  degree."  (19)  "If  you  find 
from  the  evidence  that  defendant  fired  the  fatal  shot, 
and  if  you  further  find  from  the  circumstances  of  the 
killing  or  from  other  facts  or  evidence  that  defendant 
entertained  no  malice,  then  you  could  convict  him  of  no 
higher  offense  than  manslaughter  in  the  second  degree." 
(21)  "If  you  believe  from  the  evidence  that  defendant 
fired  the  fatal  shot,  and  if  from  the  circumstances  of 
the  killing  or  other  facts  or  evidence  you  believe  that 
the  killing  was  done  without  malice,  you  should  acquit 
defendant  of  murder  and  manslaughter  in  the  first  de- 
gree." 

Eu^isoN  &  Collier,  and  R.  H.  Wright,  for  appellant. 
No  brief  reached  the  reporter. 

E.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
ABsistant  Attorney  General,  for  the  State. 

WALKER,  P.  J.— In  the  brief  filed  by  the  counsel 
for  the  appellant  the  only  contention  made  is  that  the 
record  fails  to  show  a  compliance  by  the  court  with  the 
requirements  of  the  statute  (Acts  Special  Session  1909, 
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pp.  305,  319)  as  to  setting  a  day  for  the  trial  of  a 
person  indicted  for  a  capital  felony,  and  as  to  drawing 
a  special  venire  of  jurors  and  the  service  upon  the  de- 
fendant of  the  list  of  names  of  all  the  jurors  summon- 
ed for  the  week  in  which  the  trial  is  set  and  those  drawn 
for  the  trial  of  his  case,  together  with  a  copy  of  the  in- 
dictment. The  original  transcript  sent  up  on  this  ap- 
peal was  defective  in  the  particulars  mentioned;  but 
this  defect  has  been  removed  by  the  return  made  to  a 
writ  of  certiorari.  The  orders  of  the  court  set  out  in 
that  return  constituted  a  complete  compliance  with  the 
statutory  requirements  applicable  in  such  a  case. 

There  was  evidence  tending  to  prove  that  the  death 
of  the  deceased  was  the  result  of  one  or  both  of  two 
pistol  shots,  which  were  fired  by  some  one  just  outside 
of  a  room  in  which  a  dance  was  in  progress.  The  tes- 
timony was  in  conflict  as  to  whether  those  shots  were 
fired  by  the  defendant  or  by  another  person.  Over  the 
defendant's  objections  witnesses  were  permitted  to  tes- 
tify that  immediately  after  those  two  shots  were  fired 
he  walked  into  the  room  with  a  pistol  in  his  hand  and 
shot  at  another  person.  There  was  testimony  to  prove 
that  shortly  before  this  occurrence  the  defendant  had 
made  threats  against  the  deceased  and  the  person  in 
the  room  at  whom  he  fired.  The  testimony  as  to  the 
defendant's  firing  the  last-mentioned  shot  was  admis- 
sible as  being,  under  one  aspect  of  the  evidence  in  the 
case  in  reference  to  a  single  criminal  transaction  of 
which  the  offense  charged  constituted  a  detail,  and  also 
as  having  some  tendency,  in  connection  with  other  evi- 
dence in  the  case,  to  identify  the  defendant  as  the  per- 
son who  fired  the  shots  which  resulted  in  the  death  of 
the  deceased. — Allison  v.  State j  1  Ala.  App.  206,  55 
South.  453 ;  Smith  v.  StatCy  2  Ala.  App.  216,  56  South. 
39. 
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There  is  no  merit  in  other  exceptions  which  were  re- 
served to  rulings  of  the  court,  made  on  objections  to  the 
admission  of  evidence.  The  questions  so  raised  are  not 
such  as  to  justify  a  discussion  of  them. 

A  number  of  written  charges  which  were  refused  to 
the  defendant  involved  the  untenable  proposition  that 
his  voluntary  drunkenness  would  constitute  an  excuse 
for  his  killing  another.  Such  charges  were  properly 
refused.— Latr«  v.  State,  144  Ala.  118,  42  South.  40. 

Written  charges  10,  19,  and  21  were  properly  refused. 
There  was  evidence  to  support  a  finding  that  the  de- 
fendant voluntarily  killed  the  deceased.  This  being 
true,  the  defendant  was  subject  to  conviction  of  man- 
slaughter in  the  first  degree,  though  the  jury  found  that 
he  acted  without  malice. — Code,  §  7090;  Mitchell  v. 
State,  60  Ala.  26. 

No  error  is  found  in  the  record. 

Affirmed. 


Descrippo  1?.  The  State. 

Manslaughter. 

(Decided  June  17,  1913.    62  South.  1004.) 

1.  Evidence;  Admission, — ^AdmlsBions  made  by  a  defendant  are 
admissible  alUiougb  defendant  spoke  only  broken  English,  and  the 
witness  who  testified  to  the  admissions  could  only  understand  parts 
of  the  conversation,  since  one  testifying  to  an  admission  need  not 
detail  the  entire  conversation. 

2.  Same;  Former  Testimony;  Predicate, — A  witness  must  be  able 
to  state  with  substantial  accuracy,  the  entire  testimony  given  before 
he  can  be  permitted  to  testify  as  to  the  former  testimony  of  another 
witness. 

3.  Trial;  Reception  of  Evidence;  Purpose, — Where  the  question  of 
insanity  was  raised  by  defendant,  a  question  as  to  whether  the  wlt> 
ness  had  observed  acts  and  works  of  the  accused  was  objectionable 
in  the  absence  of  a  showing  as  to  the  purpose  or  materiality  of  the 
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testimony,  since  it  does  not  clearly  appear  that  the  question  called 
for  relevant  and  material  testimony. 

4.  Charge  of  Court;  Credihilitp  of  Accused. — A  charge  asserting 
that  the  jury  did  not  have  to  weigh  defendant's  evidence  In  the 
light  of  the  fact  that  he  Is  the  defendant,  but  that  they  may  weigh 
it  as  they  would  other  evidence  In  the  case.  Is  misleading  as  Indi- 
cating that  the  jury  may  not  consider  the  defendant's  Interest  In 
the  outcome  of  the  trial  in  weighing  his  testimony,  even  If  not 
otherwise  Incorrect. 

5.  Criminal  Laic;  Sentence;  Improper  Custody. — ^Under  section 
7620,  Code  1907,  on  a  conviction  for  manslaughter  in  the  first  degree, 
a  sentence  to  one  year  in  the  penitentiary  Is  improper,  as  it  should 
have  been  to  Imprisonment  in  the  county  jail,  or  hard  labor  for  the 
county,  and  such  a  sentence  will  be  reversed  and  the  cause  remanded 
for  commitment  to  the  proper  authority. 

Appkal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

RaflBe  Descrippo  was  convicted  of  manslaughter  in 
the  first  degree,  and  he  appeals.  AflQrmed  in  part,  re- 
versed in  part,  and  remanded. 

Charges  4  is  as  follows :  "The  court  charges  the  jury 
that  there  is  no  law  in  this  state  which  makes  it  your 
duty  to  consider  defendant's  evidence  in  the  light  of  the 
fact  that  he  is  a  defendant,  but  you  have  a  right  to 
weigh  it  as  you  would  other  testimony  in  the  case." 

The  other  charges  refer  to  self-defense  and  the  doc- 
trine of  retreat  from  the  home  and  are  covered  by  writ- 
ten charges  given  at  defendant's  request. 

GuNN  &  Powell,  for  appellant.  The  witness  not 
understanding  all  that  the  defendant  said,  could  not 
testify  to  extracts  of  the  confessions  or  admissions  al- 
leged to  have  been  made  by  the  defendant. — McAdory  v. 
The  Htate,  62  Ala.  160;  Vines  v.  The  State,  49  Ala.  352; 
Levison  v.  The  State,  54  Ala.  527 ;  Willianis  v.  State,  39 
Ala.  533;  47  Pac.  194.  The  question  as  to  whether  a 
witness  had  observed  the  acts  and  works  of  the  defend- 
ant, when  referred  to  his  plea  of  insanity,  was  proper. 
— McLean  v.  State,  16  Ala.  372;  Tatcley  v.  State,  133 
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Ala.  138;  Naugher  v.  State,  116  Ala.  463.  The  question 
as  to  his  mind  having  been  affected  was  proper. — Gard- 
ner V,  State,  96  Ala.  112;  Parrish  v.  State,  139  Ala.  16. 
The  charge  requested  by  defendant  should  have  been 
^yen.—Piigh  v.  State,  58  So.  936 ;  Tucker  v.  State,  167 
Ala.  1.  Charge  5  should  have  been  given. — Parsons  v. 
State,  81  Ala.  577;  Parrish  v.  State,  supra. 

K.  C.  Beickbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General  for  the  State.  The  ques- 
tion asked  the  witness  Baker  was  proper  to  elic- 
it evidence  showing  flight  on  the  part  of  the  de- 
fendant.—/Jo77iw(/«  v.  State,  160  Ala.  82,  89.  The  evi- 
dence in  the  nature  of  a  confession  was  based  on  the 
proper  predicate,  and  was  properly  admitted. — King  v. 
State,  40  Ala.  314,  319;  Steele  v.  State,  83  Ala.  20,  25; 
Dodson  V.  State,  86  Ala.  60,  63;  Becham  v.  State,  100 
Ala.  15,  17 ;  Shields  v.  State,  104  Ala.  35,  39 ;  Huffman 
V.  State,  130  Ala.  89,  91-2;  Bush  v.  State,  136  Ala.  85, 
88.  The  questions  relative  to  the  defendant's  insanity 
were  not  proper.  The  issue  is  whether  or  not  the  de- 
fondant  is  sane  or  insane. — Ward  t?.  State,  96  Ala,  100 ; 
Dean  t\  State,  105  Ala.  21 ;  Parrish  v.  State,  139  Ala. 
16,  50;  Brah^m  v.  State,  143  Ala.  28,  40;  MUford  v. 
State,  2  Ala.  App.  102,  109.  Charges  5  and  6  permit  a 
finding  of  not  guilty,  when  the  jury  should  have  been 
confined  under  the  charge  to  a  finding  of  not  guilty  by 
reason  of  insanity. — Parrish  v.  State,  139  Ala.  16,  51; 
Braham  v.  State,  134  Ala.  28,  46;  Odom  v.  State,  172 
Ala.  383,  385. 

PELHAM,  J. — The  defendant,  who  was  tried  for 
murder  in  the  second  degree  and  convicted  of  man- 
slaughter, was  shown  to  be  an  Italian  coal  miner  who 
had  lived  in  this  country  for  the  last  seven  or  eight 
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years  and  could  speak  the  English  language  only  in- 
differently;  was  unable  to  speak  it  except  in  "a  loose 
and  broken  manner/'  as  expressed  by  some  of  the  wit- 
nesses. 

The  defendant  raises  the  question  on  this  appeal  of 
the  admissibility  of  the  evidence  of  two  of  the  state's 
witnesses,  who  testified  to  an  admission  in  relation  to 
the  offense  with  which  the  defendant  was  charged, 
made  to  them  by  the  defendant,  a  short  time  after  the 
fatal  difficulty,  in  the  presence  of  two  Italian  friends 
of  the  defendant.  The  contention  that  the  admissions 
testified  to  were  inadmissible  and  not  competent  evi- 
dence is  based  on  the  facts  that  the  witnesses  testifying 
to  the  admissions  were  Americans  who  could  speak 
and  understand  only  the  English  language;  that,  dur- 
ing part  of  the  conversation  with  the  defendant  in 
which  the  admissions  testified  to  were  made,  the  defend- 
ant spoke  in  his  native  Italian  tongue;  and  that  when 
the  defendant  was  so  speaking  such  part  of  the  conver- 
sation was  not  understood  by  the  witnesses.  It  is  con- 
tended that,  as  they  did  not  understand  and  could  not 
give  the  entire  conversation,  or  the  substance  of  it,  the 
part  they  did  understand  and  were  able  to  repeat  was 
not  competent  or  admissible  evidence.  In  other  words, 
it  is  asserted  that  the  court  was  in  error  in  admitting 
what  was  said,  because  the  witnesses  could  give  only  a 
portion  of  the  conversation.  The  witnesses  testiffifig 
to  the  admissions  stated  that  the  defendant  started  the 
conversation  in  Italian  or  "broken  English"  that  they 
could  not  understand  or  fully  comprehend,  but  that 
upon  being  requested  to  speak  English  he  did  so,  and 
that  from  that  time  on  they  understood  what  he  said. 
It  is  conclusively  shown,  however,  that  the  witnesses 
did  not  clearly  understand  and  fully  comprehend  all 
that  was  said  during  the  course  of  the  conversation  be- 
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cause  of  their  inability  to  understand  the  language  or 
tongue  in  which  part  of  the  conversation  of  the  de- 
fendant was  spoken,  although  they  related  the  whole  of 
the  conversation  understood  by  them.  The  admissions 
testified  to  were  declarations  against  interest  in  the 
nature  of  a  confession,  and  the  question  is  fairly  and 
squarely  presented  as  to  whether  or  not  such  an  ad- 
mission is  competent  evidence  against  a  defendant 
when  the  witness  narrating  it  cannot  give  the  entire 
conversation  in  which  it  occurred  because  of  his  fail- 
ure to  hear  or  inability  to  understand  the  whole  conver- 
sation. 

The  proposition  involved  in  this  inquiry  is  not  to  be 
confused  with  the  question  of  the  admissibility  of  for- 
mer testimony  as  secondary  evidence,  where  the  test  of 
the  competency  of  a  person  to  testify  is  whether  he  can 
state  with  substantial  exactness  the  entire  testimony 
given  by  the  witness  on  a  former  occasion.  Such  a  pre- 
liminary  is  not  necessary  to  show  the  competency  of  a 
witness  who  is  called  upon  to  testify  to  a  mere  state- 
ment made  by  a  party  against  interest.  Neither  the 
exact  language  nor  the  substance  of  the  conversation 
is  the  direct  object  of  the  inquiry,  but  the  scope  of  the 
proof  undertaken  goes  no  further  than  to  shoT^  a  dec- 
laration made  by  the  party  against  his  interest;  and 
this  statement  is  competent  evidence,  even  though  the 
witness  may  be  unable  to  state  more  than  the  substaHice 
of  the  language  employed  in  making  it,  leaving  the  de- 
fendant (or  the  party  making  the  declaration  against 
interest)  the  right  to  go  into  the  entire  matter  and  con- 
trol the  effect  of  the  admission  so  far  as  he  can  do  so. 
The  making  of  an  admission  by  a  party  is  an  act  which, 
so  far  as  it  produces  conviction,  does  so  by  reason  of 
the  probability,  based  on  experience,  that  the  statement 
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or  declaration  against  interest  wpuld  not  have  been 
made  had  it  not  been  true,  and  such  an  act  may  be 
shown  like  any  other  act  which  is  not  a  statement.  The 
competency  of  the  statement  is  not  to  be  affected  be- 
cause the  witness  testifying  to  it  cannot  give  the  entire 
conversation  in  which  it  was  made,  although  this  fact 
may  tend  to  weaken  its  force  and  effect  to  a  more  or 
less  extent,  depending  upon  the  circumstances  of  the 
particular  case.  The  evidence  is  competent  and  goes 
to  the  jury  for  what  it  is  worth,  and  it  is  for  the  jury 
to  say  how  greatly  it  is  impaired  by  the  fact  that  the 
witness  heard  or  understood  only  a  part  of  what  was 
said  in  the  conversation.  Our  investigation  of  this 
question  does  not  disclose  that  it  has  been  pointedly 
decided  in  this  state,  but  the  exact  question  here  pre- 
sents was  before  the  Supreme  Court  of  Montana  in 
the  case  of  State  v.  LuSing,  reported  in  34  Mont.  31,  85 
Pac.  521,  9  Ann.  Cas.  344,  where  it  is  ably  handled  in 
the  opinion  of  the  court,  and  many  authorities  from  a 
number  of  different  states  and  authors  of  standard  text- 
books are  cited  in  support  of  the  conclusion  ^^that  mere- 
ly because  a  witness  did  not  hear  all  of  the  conversa- 
tion, or  did  not  understand  it  all,  does  not  render  in- 
competent what  he  did  hear  or  understand."  See,  also, 
Woodward  v.  State,  50  Tex.  Cr.  R.  294,  97  S.  W.  499; 
Willia^ns  v.  Keyser,  11  Pla.  234,  89  Am.  Dec.  243; 
Voorheis  v.  Bovell,  20  111.  App,  538. 

Under  the  facts  in  this  case,  our  holding  on  the  prop- 
osition we  have  treated  above  finds  support  in  the  case 
of  McAdory  v.  State,  62  Ala.  154.  In  this  case,  as  in 
that,  there  were  others  present  at  the  conversation  hav- 
ing the  o|»pprtunity  and  ability  to  hear  and  understand 
all  that  was  said,  by  whom  the  defendant  could  have 
proved  the  entire  conversation,  had  he  so  desired.    The 
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effect  of  the  ruling  in  McAdory's  Case  is  that  a  witness 
may  testify  to  an  admission  or  confession,  even  though 
it  constituted  but  part  of  the  conversation  and  he  did 
not  hear  the  whole  of  it.  Of  course  it  is  a  diflFerent 
proposition  that  would  be  presented  if  the  court  had 
by  its  ruling  suppressed  any  part  of  the  conversation 
which  the  witnesses  heard  and  understood  and  were 
able  to  relate. 

It  may  be  referred  to,  in  passing  from  the  considera- 
iton  of  this  question  as  presented  by  the  present  record, 
that  the  defendant,  when  subsequently  testifying  as  a 
witness  in  his  own  behalf,  gave  substantially  the  same 
testimony  in  its  material  parts  as  attributed  to  him  by 
the  witnesses  testifying  to  the  admissions. 

The  court  cannot  be  put  in  error  for  sustaining  an 
objection  to  the  question  to  the  witness  Green,  "Have 
you  been  with  him  [defendant]  so  as  to  observe  his  acts 
and  work  since  then?"  While  the  defendant  had  in- 
terposed a  plea  of  insanity  and  that  was  an  issue  in  the 
case,  the  question  was  not  of  a  nature  to  inform  the 
court  that  the  answer  the  defendant  expected  to  elicit 
would  have  any  bearing  on  the  issues  before  the  court. 
Unless  it  clearly  appears  that  the  answer  to  the  ques- 
tion would  be  admissible  and  relevant,  counsel  must 
state  the  facts  expected  to  be  elicited,  showing  their 
materiality,  before  the  court  can  be  put  in  error  for 
sustaining  an  objection  to  the  question. — Howard  v. 
State,  151  Ala.  22,  44  South.  95;  Pittman  v.  State,  153 
Ala.  1,  45  South.  245;  Parham  v.  State,  147  Ala.  57,  42 
South.  1;  Montgomery  v.  State,  160  Ala.  7,  49  South. 
902;  Rons  v.  State,  139  Ala,  144,  36  South.  718. 

Other  rulings  on  the  evidence  to  which  exceptions 
were  reserved  are  clearly  without  merit  and  require  no 
discussion.    The  rulings  of  the  court  in  sustaining  ob- 


Digitized  by 


Google 


92  COURT  OF  APPEALS  [Vol. 

[Descrippo  y.  The  State.] 

jections  to  certain  questions,  if  erroneous,  were  after- 
wards rendered  harmless  by  the  introduction  of  proof 
of  the  facts  sought  to  be  shown,  which  facts  were  un- 
controverted. — McGuire  v.  State,  3  Ala,  App.  40,  58 
South.  60;  Murphy  v.  State,  118  Ala.  137,  23  S^uth.  719. 

Charge  No.  4,  if  it  does  not  directly  misstate  the  law, 
is  certainly  misleading.  While  it  has  been  held  that 
it  is  error  to  instruct  the  jury  that  they  must  consider 
the  fact  that  the  defendant  is  interested,  in  considering 
the  weight  to  be  accorded  his  testimony  when  examined 
as  a  witness,  it  is  competent  for  the  court  to  instruct 
the  jury  that  they  may  consider  his  interest  in  the  case, 
and  no  obligation  rests  upon  the  court  to  charge  the 
jury  that  they  have  the  right  to  weigh  his  testimony  as 
they  would  that  of  other  witnesses.  "The  credence  to 
be  given  to  his  testimony  should  be  left  to  the  jury, 
unembarrassed  by  direct  or  indirect  instructions  from 
the  court  bearing  on  its  sufficiency." — N orris  v.  State, 
87  Ala.  85,  88,  6  South.  371,  372.  See,  also,  McKee  v. 
State,  82  Ala.  32,  2  South.  451.  The  charge  would  im» 
port  to  the  jury  that  they  were  bound  as  a  matter  of 
law  to  give  to  the  defendant's  statements  exculpating 
himself  from  guilt  the  same  weight  they  give  to  the 
other  evidence. — Childress  v.  State,  86  Ala.  77,  5  South. 
775.  Other  charges  refused  that  are  not  covered  by  the 
given  charges  are  patently  bad. 

The  judgment  entry  shows  that  the  jury  found  the 
defendant  guilty  of  manslaughter  in  the  first  degree 
and  fixed  his  punishment  at  imprisonment  in  the  peni- 
tentiary for  one  year.  The  sentence  of  the  court  is  in 
accordance  with  the  verdict.  This  is  not  authorized  by 
law  (Code,  §  7620).  That  part  of  the  judgment  pre- 
scribing the  place  of  punishment  only  is  reversed,  and 
the  cause  is  remanded  to  the  end  that  the  trial  court 
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may  impose  a  proper  sentence  upon  the  defendant  com- 
mitting him  to  the  custody  of  the  authorities  provided 
by  law. — Robinson  v.  State,  6  Ala.  App.  13,  60  South. 
558. 
Affirmed  in  part,  reversed  in  part,  and  remanded. 


Boyett  V.  The  State. 

Mwnslaughter, 

(Decided  June  19,  1913.    62  South.  984.) 

1.  Indictment  <md  Information;  Formul  Requisites;  Signature. — 
The  failure  of  the  solicitor  to  sign  the  Indictment  did  not  affect  Its 
validity  where  the  indictment  bore  the  endorsement,  "a  true  bill," 
and  was  duly  signed  by  the  foreman  of  the  grand  jury. 

2.  Same;  Filin{f;  Endorsement. — Under  section  7152,  Code  1907,  an 
endorsement  on  an  Indictment  "filed  this  7th  day  of  September, 
1910,  B.,  Clerk.,"  was  in  literal  compliance  with  the  terms  of  the 
statute,  and  sufficient,  although  without  the  statement  that  the 
filing  was  done  In  open  court,  as  the  word  "filed"  as  used  in  the 
statute  means  that  it  was  filed  in  open  court. 

3.  Sajne. — The  provisions  of  section  7152,  as  to  filing  indictment 
are  directory,  and  a  failure  of  the  clerk  to  make  any  such  endorse- 
ment, would  not  render  the  indictment  invalid. 

4.  Appeal  and  Error;  Review;  Questions  Raised  Below. — An  ob- 
jection to  an  Indictment  because  it  failed  to  show  a  proper  endorse- 
ment by  the  clerk  showing  Its  filing  in  open  court  is  not  available 
on  appeal  where  the  objection  was  not  raised  by  some  method  in 
the  court  below. 

5.  Homicide;  Evidence;  Threats. — Where  there  was  at  that  time 
no  evidence  of  any  overt  act  on  the  part  of  deceased,  or  any  attempt 
by  him  on  the  occasion  of  the  homicide  to  execute  a  threat,  it  was 
proper  to  exclude  a  question  as  to  whether  deceased  had  said  any- 
thing about  defendant  in  a  threatening  way. 

6.  Same;  Former  Difficulty;  Details. — Where  the  state,  on  cross- 
examination  brought  out  the  fact  that  the  witness  and  the  deceased 
had  had  a  previous  difficulty  at  which  defendant  was  present,  it 
was  competent  for  defendant  on  redirect  examination  to  bring  out 
the  details  of  the  difficulty,  the  rule  being  that  where  one  party 
introduces  illegal  evidence,  his  adversary  may  rebut  it  by  testimony 
of  the  same  nature  and  character. 

> 

Appeal  from  Crenshaw  Circuit  Court. 
Heard  before  Hon.  A.  E.  Gamble. 
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Hubb  Boyett,  alias,  etc.,  was  convicted  of  manslaugh- 
ter in  the  first  degree  and  he  appeals.  Reversed  and 
remanded. 

Frank  B.  Brickbn^  and  W.  L.  Paeks,  for  appellant. 
Defendant  was  a  duly  elected  and  qualified  officer  arm- 
ed with  a  warrant  for  the  arrest  of  deceased,  and  was 
attempting  to  execute  the  paper  when  it  became  neces- 
sary to  kill  deceased,  and  hence,  there  was  no  element 
of  self  defense,  as  the  officer  must  do  his  duty  and  be- 
come the  aggressor. — Burt  v.  State,  156  Ala.  37; 
Dougherty  v.  State,  106  Ala.  63;  Williams  i\  State,  44 
Ala.  41;  Hammond  p.  State,  147  Ala.  88.  It  was  not 
necessary  then  to  show  any  overt  act  before  the  threats 
became  admissible. — Hammond  i\  State,  supra.  The 
indictment  was  not  properly  filed  and  endorsed. — Sec- 
tion 7152,  Code  1907;  Letcher  r.  State,  159  Ala,  59; 
Key  V.  State,  82  Ala.  32.  There  being  an  invalid  in- 
dictment, the  affirmative  charge  should  have  been  given. 
—Vollins  V,  State,  88  Ala.  214. 

R.  C.  BRiCKEa:.L,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  There 
was  no  error  in  refusing  the  affirmative  charge.  The 
evidence  was  conflicting.  The  indictment  was  prop- 
erly filed. — Code,  Section  7152;  Moss  v.  State,  35 
Ala.  421,  425;  McKee  u.  State,  82  Ala.  32,  37;  Stanley 
V.  State,  88  Ala.  154;  Cross  v.  State,  117  Ala.  73;  52 
Ala.  419;  49  Ala.  39;  52  Ala.  182.  The  judgment  entry 
shows  the  names  of  eleven  jurors  sitting  in  defendant's 
case.  The  setting  out  of  this  venire  in  the  judgment 
was  not  necessary,  there  being  no  question  raised  in  the 
court  below. — Code,  Section  5256;  Tipton  v.  State,  140 
Ala.  39 ;  Hatch  v.  State,  144  Ala.  50. 
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THOMAS,  J.— The  defendant  was  indicted  for  mur- 
der, and  convicted  of  manslaughter  in  the  first  degree, 
and  given  a  sentence  of  five  years. 

It  appears  that  the  indictment  was  not  signed  by  the 
solicitor;  but  such  is  not  essential  to  its  validity.  "An 
indictment  receives  its  legal  efficacy  from  the  finding 
and  return  of  the  grand  jury ;  and  the  legal  evidence  of 
its  verity  is  the  indorsement  ^a  true  bill,'  apparent  upon 
some  part  of  it,  bearing  the  signature  of  the  foreman." 
— Jojfner  v.  State,  78  Ala.  449.  Such  an  indorsement, 
duly  signed  by  the  foreman  of  the  grand  jury,  appears 
on  the  indictment  here. 

Section  7152  of  the  Code  requires  that  "all  indict- 
ments must  be  presented  to  the  court  by  the  foreman 
of  the  grand  jury,  in  the  presence  of  at  least  eleven 
other  jurors ;  must  be  indorsed  ^Filed,'  and  the  indorse- 
ment dated  and  signed  by  the  clerk."  The  indii!^tment 
in  this  case  is  indorsed :  Filed,  this  17th  day  of  Sept., 
laiO.  Mark  L.  Black,  Clerk."  The  criticism  is  that  it 
does  not  follow  the  usual  formula,  in  that  it  omits  the 
statement  that  the  filing  was  done  "in  open  court,"  and 
therefore  for  aught  that  appears,  it  may  never  have 
been  returned  "in  open  court,"  but  may  have  been  filed 
by  the  grand  jury  only  with  the  clerk  of  the  court. 
There  are  three  answers  to  this,  either  one  of  which  is 
fatal  to  the  contention.  In  the  first  place  the  record 
does  not  show  that  the  point  \^'as  in  any  way  raised  in 
the  court  below,  either  by  motion  to  strike  or  quash,  or 
by  demurrer  or  otherwise.  If  it  had  been  there  raised, 
the  trial  court  could  have  had  the  clerk  then  make  a 
proper  indorsement,  in  accordance  with  the  facts — if  it 
be  conceded  that  the  indorsement  here  is  not  sufficient. 
—Huhbard  v.  State,  72  Ala.  164;  Wesley  v.  State,  52 
Ala.  182.    We  are  of  opinion,  however,  that  the  indorse- 
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ment  is  sufficient;  for  it  is  in  literal  compliance  with 
the  very  terms  of  the  statute,  which  only  requires  that 
it  be  indorsed  ^Tiled,"  and  the  indorsement  dated  and 
signed  by  the  clerk,  all  of  which  was  done.  The  statute 
thus  imports  to  the  word  "filed"  the  meaning  that  it 
was  "filed  in  open  court." — Ex  parte  Winston,  52  Ala. 
419;  Cross  v.  Staie,  117  Ala.  73,  23  South.  784.  Lastly, 
if  the  clerk  had  not  made  the  indorsement  at  all,  it 
would  not  have  vitiated  the  indictment,  for  the  reason 
that  the  statute  requiring  the  indorsement  has  been 
held  by  our  Supreme  Court  to  be  merely  directory,  di- 
recting the  clerk  in  the  performance  of  a  ministerial 
duty.— Stanley  v.  State,  88  Ala.  156,  7  South.  273.  As 
said  Brickell,  C.  J.,  "the  only  duty  of  the  clerk  in  ref- 
erence" to  an  indictment  returned  into  court  was  "that 
which  pertains  to  every  paper,  regularly  introduced 
into  court  as  a  part  of  its  record,  the  indorsement  ^filed,' 
dated,  and  then  signed  in  authentication  of  it.  This 
mere  ministerial  act  of  authentication  may,  as  in  all 
other  cases,  be  performed  at  any  time  while  the  case  is 
in  fieri,  and  it  is  in  fieri  until  final  judgment  is  render- 
ed. It  is  the  indorsement  on  an  indictment  ^A  true  bill,' 
signed  by  the  foreman  of  the  grand  jury,  which  ^touches 
it  principally  and  is  the  life  of  it.'  When  that  indorse- 
ment is  made,  and  it  is  returned  into  court,  it  is  a  valid 
accusation,  and  no  subsequent  clerical  omissions"  of 
the  clerk  "can  render  it  invalid." — Ex  parte  Whiston, 
52  Ala.  419;  Mose  v.  State,  35  Ala.  421,  425. 

The  court  did  not  err  in  sustaining  the  objection  by 
the  state  to  the  following  question  propounded  by  de- 
fendant on  the  cross-examination  of  the  state's  witness 
Austin:  "Did  you  ever  hear  deceased  say  anything 
about  defendant  in  a  threatening  way?"  for  the  reason 
that  at  the  time  this  question  was  asked  there  was  no 
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evidence  before  the  court  of  an  overt  act  on  the  part 
of  deceased,  or  an  attempt  by  him,  on  the  occasion  when 
he  was  killed  by  defendant,  to  execute  such  threats,  if 
any  were  made. — Jones  v.  State,  116  Ala.  468,  23  South. 
135.  There  was  no  evidence  of  any  such  overt  act  until 
later  during  the  progress  of  the  trial,  when  defendant 
himself  introduced  the  first  testimony  of  it. 

Arthur  Brooks,  as  a  witness  for  defendant,  upon  tes- 
tifying to  threats  which  he  heard  deceased  make  against 
defendant,  was,  on  cross-examination,  asked  by  the 
state  if  these  threats  testified  to  were  made  on  the  night 
when  witness,  "defendant,  and  a  man  by  the  name  of 
Bryan,  jumped  on  deceased  and  cut  him  with  a  knife." 
The  witness  answered,  "  We  never  did  have  any  difficul- 
ty with  him."  The  next  question  was,  "You  never  did?" 
and  the  answer,  "  I  did,  but — "  Then  followed  the 
question,  "Wasn't  defendant  with  you?"  the  answer 
being,  "They  were  there."  On  redirect  exatnination 
the  defendant  requested  the  witness  to  state  the  details 
of  that  difficulty.  The  state  objected,  the  court  sus- 
tained the  objection,  and  declined  to  permit  the  expla- 
nation by  the  witness,  and  to  this  action  the  defendant 
duly  excepted.  In  this  the  court  was  in  error.  It  is 
well  settled  that  while  the  particulars  of  a  former  dif- 
ficulty are  not  legally  admissible  in  the  first  instance, 
yet  where  one  party  has  brought  out,  without  objection, 
a  part  of  the  particulars,  the  other  jmrty  has  the  right 
on  cross  or  redirect  examination  to  bring  out  all  of  such 
particulars.  This  is  but  an  enforcement  of  the  rule  that 
where  one  party  introduces  illegal  evidence,  his  adver- 
sary may  rebut  it  by  testimony  of  the  same  nature  and 
character. — Williams  v.  State,  103  Ala.  33,  15  South. 
662;  Longirdre  v.  State,  130  Ala.  66,  30  South.  413; 
Kroell  V.  State,  139  Ala.  1,  36  South.  1025;  Gordon  v. 
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8tate,  129  Ala.  113,  30  South.  30.  The  state  had  in- 
terrogated the  witness  in  such  a  way,  and  drawn  forth 
such  answers  as  to  the  particulars  of  the  former  diffi- 
culty, as  to  leave  unfavorable  inferences,  which  the  de- 
fendant had  a  right  to  rebut  by  calling  for  all  the  de- 
tails. For  this  error,  the  judgment  of  conviction  is  re- 
versed, and  the  cause  remanded. 
Reversed  and  remanded. 


Brake  v.  The  State. 

Mmislaughter. 

(Decided  June  5,  1913.    63  South.  11.) 

1.  Homicide;  Self -Defense ;  Duty  to  Retreat. — As  regards  the  is- 
sue of  self-defense,  the  street  in  front  of  a  building  in  which  one 
is  employed  is  not  a  place  from  which  the  law  excuses  retreat  if 
it  can  be  done  in  safety. 

2.  Same;  Belief  in  Danger. — Charges  predicated  on  a  bona  fide 
belief  In  danger  are  bad  if  they  fall  to  hypothesize  the  reasonable- 
ness of  the  belief. 

3.  Same;  Burden  of  Proof. — The  burden  is  not  on  the  state  to 
show  that  there  was  a  reasonable  mode  of  escape  open  to  the  de- 
fendant which  he  could  have  taken  without  endangering  his  safety. 

4.  Same;  Instruction  as  to  Degree;  Harmless  Error. — Where  the 
Jury  returned  a  verdict  of  manslaughter  in  the  first  degree,  charges 
given  dealing  with  murder  were  harmless  to  defendant  if  erroneous. 

Appbai^  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wbet. 

John  Brake  was  convicted  of  manslaughter  in  the  first 
degi'ee,  and  appeals.    Affirmed. 

Defendant  was  charged  with  killing  Ernest  Brothers, 
the  state's  theory  being  that  defendant  was  an  employe 
at  Anders'  livery  stable,  and  that  as  Brothers  ran  out 
of  the  stable  he  was  closely  pursued  by  defendant,  who 
shot  at  him  once,  and  then  shot  twice  more  in  rapid 
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snccession,  one  bullet  entering  the  right  shoulder  blade, 
passing  through  the  body^  and  coming  out  in  front  of 
the  left  shoulder.  It  appears  that  Brothers  and  Brake 
were  in  the  livery  stable  a  few  moments  before  the 
shooting,  and  that  Brothers  was  cursing  Brake;  that 
they  came  out  of  the  stable,  Brothers  in  front  and 
Brake  following,  and  that  Brothers  stopped  with  his 
right  side  to  Brake,  and  was  cursing  when  Brake  fired, 
but  that  Brothers  was  going  slowly  away  from  Brake 
when  he  fell.  The  evidence  for  defendant  tended  to 
show  threats  made  by  Brothers  against  Brake  because 
of  the  fact  that  Brake  had  informed  on  the  mother-in- 
law  of  Brothers  for  selling  whisky.  The  defendant's 
version  was  that  Brothers  came  to  the  stable,  and  that 
he  did  not  know  Brothers,  but  that  as  soon  as  he  got 
into  the  stable  he  commenced  cursing  defendant,  and 
struck  him  a  time  or  two,  telling  him  that  he  had  told 
on  his  mother-in-law  about  selling  whisky,  and  that  he 
had  come  to  town  to  get  him,  and  intended  to  do  it  be- 
fore he  left,  and  about  that  time  his  sister-in-law  drove 
up  to  the  front  of  the  stable,  and  called  him  out,  and 
after  talking  to  her  a  while,  he  stated  to  her  that  he 
did  not  intend  to  leave  until  he  had  fixed  things  so 
that  defendant  would  not  appear  against  his  mother-in 
law,  whereupon  he  turned  his  right  side  to  defendant, 
put  his  hand  in  his  right  hip  pocket,  and  began  to  draw 
out  a  pistol,  whereupon  defendant  fired  the  shot  that 
killed  him. 

The  following  charges,  were  given  for  the  state :  "No 
threats  unaccompanied  with  acts  which  threaten  the 
life  or  limb  of  the  slayer  will  justify  a  felonious  homi- 
cide. In  a  case  of  homicide,  no  mere  words  used  by  de- 
ceased towards  defendant,  however  insulting,  will  re- 
duce the  degree  of  homicide  to  less  than  murder.  Malice 
may  be  presumed  from  the  use  of  a  deadly  weapon." 
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The  other  charges  given  for  the  state  have  reference 
to  murder  in  the  first  degree. 

The  following  charges  were  refused  to  defendant : 

"(B)  The  court  charges  the  jury  that  under  the  evi- 
dence in  this  case  the  defendant  had  a  right  to  be  at  the 
stable,  and  if  you  find  from  the  evidence  that  deceased 
went  to  the  stable  for  the  purpose  of  engaging  in  a  dif- 
ficulty or  altercation  with  the  defendant  and  for  the 
purpose  of  taking  his  life  or  inflicting  upon  him  griev- 
ous bodily  harm,  and  if  the  jury  further  find  from  the 
evidence  that  at  the  time  defendant  shot  deceased,  the 
facts  and  circumstances  were  such  as  to  produce  in  the 
mind  of  a  reasonable  man  the  belief  that  it  was  the  in- 
tention of  deceased  to  engage  in  a  difficulty  with  de- 
fendant, and  inflict  upon  him  death  or  grievous  bodily 
harm,  and  if  defendant  flred  the  shot  that  killed  de- 
ceased, under  these  circumstances  and  under  this  belief, 
you  should  acquit  defendant." 

D  is  similar  to  B,  with  the  additional  hypothesis  of 
threats  against  defendant,  with  the  communication  of 
these  threats  to  defendant. 

"(F)  The  court  charges  the  jury  that  defendant  had 
a  right  to  testify  as  a  witness  in  his  own  behalf,  and  if 
the  jury  are  reasonably  satisfled  from  all  the  evidence 
that  defendant  had  good  cause  to  believe  that  Brothers 
would  carry  into  execution  the  threats  made  against 
him,  and  that  the  facts  and  circumstances  were  such  as 
to  lead  a  reasonable  man  into  believing  that  he  would 
carry  into  execution  these  threats,  then  the  jury  should 
acquit  on  the  ground  of  self-defense." 

(H)  Similar  to  D. 

(L)  Asserts  the  doctrine  of  self-defense  without  hy- 
pothesizing duty  to  retreat. 

"(R)  If  you  flnd  from  the  evidence  that  defendant 
was  employed  at  the  livery  stable  when  the  difficulty 
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occurred,  then  I  charge  you  that  he  had  a  right  to  be 
and  remain  in  said  stable  and  premises  surrounding 
said  stable,  and  I  charge  you  that  these  premises  in- 
cluded the  platform  or  driveway  and  street  and  side- 
walk in  front  of  said  stable;  and  if  you  And  that  defend- 
ant was  in  the  street  in  front  of  said  stable  at  the  time 
the  shot  was  fired,  and  if  you  further  find  that  defend- 
ant fired  the  shot  that  killed  deceased  under  such  facts 
and  circumstances  as  would  make  it  apparent  to  a  rea- 
sonable man  that  it  was  necessary  to  shoot  deceased  in 
order  to  protect  himself  from  death  or  grievous  bodily 
harm,  then  you  should  find  defendant  not  guilty. 

"(8)  Under  the  law  defendant  was  under  no  duty  to 
retreat  from  the  barn,  nor  from  the  space  in  front  of 
the  barn  used  in  connection  with  the  livery  stable  busi- 
ness therein  conducted,  and  in  entering  in  and  going 
from  the  barn." 

(E)  Affirmative  charge  against  finding  of  defendant 
guilty  of  manslaughter  in  the  first  degree. 

"(G)  Under  the  evidence  in  this  case  the  defendant 
did  not  enter  into  the  difficulty  willingly." 

(K)  General  affirmative  charge. 

(N)  Same. 

"(M)  If  defendant  shot  deceased  under  a  bona  fide 
belief  that  he  was  in  danger  of  suffering  grievous  bodily 
harm  at  the  hands  of  Brothers,  then  it  would  be  imma- 
terial whether  such  danger  existed  or  not." 

"(P)  The  court  charges  the  jury  that  the  burden  of 
proof  is  upon  the  state  to  show  that  defendant  had  a 
reasonable  mode  of  escape,  which  was  open  to  him,  and 
which  he  could  have  taken  without  endangering  his 
safety." 

TiDWBLL  &  Sample  and  Callahan  &  Hasris^  for  ap- 
pellant.    The  same  reasoning  in  law  that  would  pro- 
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tect  a  defeodant  while  in  or  in  the  open  way  of  the  place 
of  business  where  he  was  employed,  would  also  protect 
him  while  in  the  street  in  front  thereof. — Christian  v. 
The  State,  96  Ala.  92;  Brinkley  v.  State,  89  Ala.  34; 
Cheney  v.  State,  55  South.  801 ;  Left  v.  State,  56  South. 
5;  2  L.  R.  A.  (N.  S.)  71.  Counsel  discuss  other  charges 
given  and  refused,  but  without  further  citation  of  au- 
thority. 

R.  (\  Bbickbll,  Attorney  General,  and  \V.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — There  was  evidence  tending  to 
prove  that  when  the  fatal  shot  was  fired  the  defendant 
was  in  a  street  in  the  town  of  Hartselle,  in  front  of  a 
livery  stable  in  which  he  was  an  employe.  That  was 
not  %  place  from  which  the  law  excused  him  from  re- 
treating if  he  could  have  done  so  in  safety. — Perry  v. 
State,  94  Ala.  25,  10  South.  650;  Lee  v.  State,  92  Ala. 
15,  9  South.  407,  25  Am.  St.  Rep.  17. 

A  number  of  the  written  charges  requested  by  the  de- 
fendant were  faulty  in  that  they  ignored  the  inquiry  as 
to  his  duty  to  retreat.  The  existence  of  such  a  fault  in 
each  of  the  charges  B,  D,  F,  H,  L,  B,  and  S  justified  the 
court  in  refusing  to  give  them. 

There  being  evidence  in  the  case  to  support  a  finding 
that  the  defendant  was  guilty  of  manslaughter  in  the 
first  degree,  written  charges  E,  G,  K,  and  N  were  prop- 
erly refused. 

Charge  M,  requested  by  the  defendant  was  properly 
refused  because  of  its  failure  to  hypothesize  the  reason- 
ableness of  the  defendant's  belief  that  he  was  in  danger 
of  suffering  grievous  bpdily  harm. — Jackson  v.  State, 
78  Ala.  471. 
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The  burden  is  not  upon  the  state  to  prove  that  there 
was  open  to  the  defendant  a  reasonable  mode  of  escape, 
which  he  could  have  taken  without  endangering  his 
eafety.— Cleveland  v.  State,  86  Ala.  1,  5  South.  426.  It 
follows  that  charge  P,  requested  by  the  defendant,  was 
properly  refused. 

The  remaining  charges,  which  were  refused  to  the  de- 
fendant, were  either  unintelligible,  or  stated  a  proposi- 
tion which  was  embraced  in  a  charge  given  at  his  in- 
stance. 

Charges  dealing  with  the  offense  of  murder,  which 
were  given  at  the  instance  of  the  state,  need  not  be  con- 
sidered, as  the  defendant  was  convicted  of  manslaugh- 
ter in  the  first  degre. — Bluett  v.  State,  151  Ala.  41,  44 
South.  84. 

Obviously  appellant  has  nothing  to  coniplain  of  in 
any  of  the  charges  given  at  the  request  of  the  state. 

No  reversible  error  is  found  in  the  record. 

Affirmed. 


Bowen  v.  The  State. 

Murder. 

(Decided  June  5,  1918.    62  South.  10122.) 

Jury;  Venire;  QuaUfyino;  lfe«/U)d.— -WhUe  the  better  practice 
in  a  capital  case  is  to  talLei  each  juror  separately  on  his  voir  dire 
examination  as  to  qualification  and  competency,  the  fact  that  the 
entire  venire  was  qualified  in  a  body,  did  not  render  the  action  of 
the  court  in  that  particular  harmful  to  defendant,  but  will  be  re- 
garded as  an  ill  chosen  method  authorized  for  facilitating  business. 

Appeal  from  Talladega  City  Court. 
Heard  before  Hon.  Cecil  Browne. 
Tom  Bowen  was  convicted  of  manslaughter  and  he 
appeals.    Affirmed. 
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No  counsel  marked  for  appellant. 

R.  C.  Bmckbll,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — It  is  the  better  practice  for  the  pre- 
siding judge,  in  examining  the  persons  who  appear  in 
court  to  serve  as  jurors  in  a  case  that  may  be  punished 
capitally,  to  examine  them  separately  on  their  voir  dire 
examinations  touching  their  qualifications  and  compe- 
tency, and  not  to  qualify  them  in  a  body,  as  is  shown 
by  the  bill  of  exceptions  to  have  been  done  in  this  case;, 
but  at  most  this  could  only  be  considered  as  an  authoriz- 
ed but  ill-chosen  expedient  adopted  by  the  court  for 
facilitating  the  trial,  for  there  is  no  requirement  of  law 
that  the  examinations  shall  be  separately  made.  The 
action  of  the  court  in  this  particular,  although  shown 
to  be  against  the  objection  of  the  defendant,  would  not 
constitute  error  that  would  require  a  reversal  of  the 
judgment  appealed  from. 

No  exception  is  shown  by  the  bill  of  exceptions  to 
have  been  reserved  to  any  ruling  of  the  court  on  the  evi- 
dence, and  the  few  correct  propositions  of  law  contained 
in  the  refused  charges  (which  are  not  numbered)  are 
fully  covered  by  the  numerous  given  charges.  No  con- 
tention  is  made  by  argument  or  brief  that  the  record 
contains  error,  and  our  examination  fails  to  show  any 
error  for  which  the  judgment  of  the  court  below  should 
be  reversed. 

Affirmed. 
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Clark  V.  The  State. 

Manslaughter. 

(Decided  June  17,  1913.    Rehearing  denied  July  8,  1913. 
62  South.  987.) 

1.  Appeal  and  Error;  Record;  Organization  of  Court;  Necessity  of 
Showing. — ^Where  the  record  does  not  show  when  or  where  the  court 
was  held  or  who  presided  thereat,  an  appeal  based  on  such  a  judg- 
ment will  be  dismissed  as  not  showing  a  Judgment  rendered  by  a 
court  organized  pursuant  to  law. 

2.  Same;  Certiorari. — ^Where  the  record  is  defective  in  not  showing 
the  organization  of  the  court  rendering  the  judgment  appealed  from, 
the  appellant  is  entitled  as  a  matter  of  right  to  a  certiorari  to  have 
the  record  perfected  on  a  proper  showing  made  before  submission 
that  the  record  in  the  court  below  was  complete;  but  certiorari  will 
be  granted  only  as  a  matter  of  grace  when  not  applied  for  until  after 
the  appeal  has  been  submitted  and  dismissed. 

3.  Criminal  Lam;  Coirection  of  Record;  Discretion  of  Court. — 
Where  the  record  shows  that  defendant  has  had  a  fair  trial,  and  that 
the  verdict  Is  a  lenient  one  for  manslaughter,  the  court  will  not 
grant  certiorari  to  correct  the  record  after  the  appeal  has  been  sub- 
mitted and  dismissed  for  the  purpose  of  allowing  the  defendant  the 
advantage  of  some  possible  technical  error. 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peabcb. 

Ida  Clark  was  convicted  of  manslaughter  in  the  first 
degree,  and  she  appeals.  Appeal  dismissed,  and  appli- 
cation for  rehearing  denied. 

The  record  fails  to  contain  any  statement  of  where 
or  when  the  court  was  held  or  who  presided  thereat,  but 
begins  by  setting  out  the  indictment  and  the  pleas  in- 
terposed by  the  defendant,  and  then  follows  the  bill  of 
exceptions  which  states  that  the  cause  coming  on  for 
hearing  at  the  spring  term,  1912,  of  the  circuit  court  of 
Coffee  county,  Ala.,  on  March  27,  1912,  the  following 
proceedings  were  had:  "The  bill  is  signed  by  H.  A. 
Pearce,  judge." 
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H.  L.  MabtiN;  J.  A.  Carnlby,  and  Bilby  &  Cabmi- 
GHABL^  for  appellant.  Counsel  discuss  errors  assigned, 
with  citation  of  authority,  but  in  view  of  the  opinion, 
it  is  not  deemed  necessary  to  set  them  out.  On  rehear- 
ing they  insist  that  the  motion  should  be  granted  that 
certiorari  may  issue  to  bring  up  a  corrected  record, 
based  upon  a  showing  that  the  record  in  the  lower  court 
was  complete. 

R.  C.  Bbiokell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  It  is  not 
shown  anywhere  by  the  record  when  or  where  the  court 
was  held,  or  who  held  it,  and  the  cause  should  be  dis- 
missed fot  failure  of  judgment  to  support. — Bouaen  v. 
State,  present  term;  Grantham  v.  State,  3  Ala.  App. 
168. 

:  THOMAS,  J. — "The  record  in  this  case  does  not 
show  that  the  court  was  held  at  the  place  designated 
by  law,  or  that  it  was  convened  or  presided  over  by  a 
judge  authorized  to  hold  it.  The  appeal  must  be  dis- 
missed because  of  failure  of  the  record  to  show  that  the 
judgment  appealed  from  was  rendered  by  a  court  organ- 
ized pursuant  to  law." — Grantham  v.  State,  3  Ala.  App. 
168,  57  South.  1025;  Thomas  v.  Darnel,  42  South.  623; 
McPherson  v.  Wiggins,  40  South.  961 ;  Sam  Boiven  v. 
Sifite,  Infra,  62  South.  994;  2  Oyc.  1033. 
Appeal  dismissed. 

ON  APPLIOATION  FOB  BBHBABINO. 

Defendant's  counsel  make  application  for  rehearing, 
praying  the  setting  aside  of  the  order  of  dismissal  and 
the  issuance  of  a  writ  of  certiorari  to  perfect  the  record 
here  in  the  particulars  wherein  it  is  defective  as  point- 
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ed  out  in  the  foregoing  opinion.  In  support  of  the  ap- 
plicatiouy  proper  showing  is  made  that  the  record  in 
the  court  below  is  in  all  respects  complete. 

If  the  petition  for  certiorari  had  been  made  before 
the  submission  of  the  case,  the  defendant  would  have 
been  entitled  to  the  writ  as  a  matter  of  right;  but  hav- 
ing submitted  the  case  on  the  record  in  the  defective 
condition  that  it  is,  and  having  by  such  submission  in- 
voked the  formal  opinion  of  this  court  on  the  question 
of  its  suflSciency  to  support  our  jurisdiction  to  hear  and 
determine  the  appeal  on  its  merits,  which  resulted  in 
a  decision  adverse  to  appellant  and  in  a  consequent  or- 
der of  dismissal,  it  is  clear  that,  if  the  case  is  now  to 
be  restored  to  the  docket  and  the  writ  of  certiorari 
granted,  it  is  to  be  done  purely  as  a  matter  of  grace  on 
the  part  of  the  court  and  not  as  a  matter  of  right  which 
the  appellant  could  legally  or  justly  exact. 

The  law  favors  only  the  diligent  and  forecloses  those 
who  fail  to  seasonably  assert  their  rights.  Where,  how- 
ever, life  or  liberty  is  involved,  we  do  not  feel  that  a 
defendant  should  be  made  to  suffer  irreparable  injury, 
on  account  of  the  neglect  of  her  counsel,  when  the  case 
is  such  that  it  is  within  the  power  of  the  court,  by  the 
extension  of  its  grace,  to  relax  the  severity  and  rigor 
of  legal  rules.  To  be  entitled  to  such  grace,  however, 
it  should  appear  that  error,  not  merely  technical,  but 
injuriously  affecting  substantial  rights  of  the  defend- 
ant, was  committed  by  the  lower  court  on  the  trial,  and 
that  there  is  no  other  way  by  which  that  error  can  be 
brought  before  us  for  review  and  the  wrong  remedied. 

We  are  convinced  that  the  defendant  has  no  other 
remedy  than  that  prayed  at  our  hands,  since  it  appears 
that  the  time  within  which  a  second  appeal  could  be 
taken  or  a  writ  of  error  preferred,  if  such  would  lie,  has 
expired ;  but  we  are  not  convinced  that  any  substantial 
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injury  was  done  appellant  or  reversible  error  committed 
by  the  trial  court.  Counsel  for  defendant  have  sub- 
mitted us  no  brief,  either  on  the  original  submission  or 
on  the  aplication  for  rehearing;  but  we,  careful  to  see 
that  no  injustice  be  done  the  innocent  and  that  even  the 
guilty  be  accorded  a  fair  trial  according  to  law,  have 
patiently  and  painstakingly  gone  through  the  entire 
record,  and  we  are  of  opinion  that  the  defendant  not 
only  had  a  fair  trial,  but  that  the  jury  took  the  most 
charitable  view  possible  of  the  facts  developed  and  were 
most  lenient  in  their  verdict.  So  feeling,  we  do  not  be- 
lieve it  our  duty  to  exercise  our  discretion  and  extend 
our  grace  in  favor  of  reopening  the  case  to  the  end  of 
ascertaining  if  there  is  not  some  possible  technical  er- 
ror which  would  necessitate  its  reversal.  The  applica- 
tion for  rehearing  is  therefore  overruled,  and  the  prayer 
for  certiorari  denied. 
Application  overruled,  and  prayed  denied. 


Klrkwood  v.  The  State. 

Manslaughter. 

(Decided  May  13,  1913.    Rehearing  denied  June  6,  1913. 
62  South.  1011.) 

1.  Appeal  wnd  Error;  Exceptions;  Necessity, 'Where  the  teatl- 

mony  of  a  witness  given  on  a  former  trial  was  admitted,  and  no  ex- 
ception was  taken  to  the  court's  ruling  in  admitting  particular  parts 
of  such  testimony,  such  rulings  will  not  be  reviewed  on  appeal,  not- 
withstanding that  the  report  of  the  testimony  on  the  former  trial, 
which  was  used  in  showing  the  former  testimony  of  the  witness,  and 
which  was  made  a  part  of  the  record,  showed  that  exceptions  were 
reserved  on  the  former  trial. 

2.  Same;  Exceptions  Bad  in  Part. — Exceptions  to  a  portion  of  the 
oral  charge  of  the  court  are  not  sustained  where  such  portion  con- 
tained one  or  more  unobjectionable  statements  or  propositions. 
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3.  Same;  Harmless  Error;  Instructions, — ^Where  the  jury  fixed  the 
period  of  imprisonment  at  two  years,  defendant  was  not  injured  by 
a  charge  as  to  the  form  of  the  verdict  In  the  event  that  the  jury 
should  fix  the  punishment  at  imprisonment  for  more  than  two  years. 

4.  Charge  of  Court;  Conformity  to  Evidence, — ^In  the  absence  of 
any  evidence  tending  to  show  that  deceased  had  made  any  threats 
against  the  defendant,  instructions  stating  that  defendant  had  the 
right  to  Interpret  the  conduct  of  deceased  in  the  light  of  any  threats 
that  the  evidence  showed  deceased  had  made  against  defendant, 
were  properly  refused. 

5.  Same;  Invading  Province  of  Jury, — A  charge  stating  no  propo- 
sition of  law,  but  merely  stating  that  upon  a  certain  hypothesis, 
defendant  would  be  free  from  fault  in  bringing  on  the  difficulty, 
was  properly  refused  as  Invasive  of  the  province  of  the  jury. 

6.  Same;  Covered  hy  Those  Given. — It  is  not  error  to  refuse 
charges  substantially  covered  by  written  charges  given. 

7.  Same;  Argumentative  Instructions, — Charges  which  contain  no 
proposition  of  law,  but  are  mere  arguments  based  on  hypothesis  of 
fact,  may  be  properly  refused  as  argumentative. 

8.  Homicide;  Self-Defense. — A  charge  on  self-defense  which  is  cal- 
culated to  convey  the  impression  that  one  was  never  under  a  duty  to 
retreat  beyond  the  confines  of  the  town  or  village  in  which  he  re- 
sided, was  properly  refused  since  the  law  puts  no  such  limitation 
on  the  duty  to  retreat  to  avoid  taking  the  life  of  another. 

9.  Same;  Duty  to  Retreat;  Withdrawing  From  Difficulty. — ^A 
charge  asserting  that  if  one,  after  becoming  involved  in  a  diflPiculty, 
retreated  therefrom,  or  went  away  from  his  adversary,  and  the  dif- 
ficulty terminated,  and  his  adversary  then  renewed  the  difficulty 
without  the  fault  of  him  who  had  retreated  from  the  original  dif- 
ficulty, then  the  duty  to  retreat  was  not  on  such  one  if  he  was  ap- 
parently In  danger  of  death,  could  have  been  understood  as  mean- 
ing that  one  who  was  in  danger  of  death  in  a  former  difficulty  was 
under  no  duty  to  retreat  when  his  adversary  renewed  the  difficulty 
although  ne  was  then  in  no  danger ;  hence,  such  a  charge  is  properly 
refused  as  misleading. 

Appeal  from  Winston  Circuit  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Will  Kirkwood  was  convicted  of  manslaughter  in  the 
first  degree,  and  his  imprisonment  fixed  at  two  years, 
and  he  appeals.    Affirmed. 

The  following  charges  were  refused  to  defendant : 

"(15)  It  is  not  necessary  under  the  evidence  in  this 
case  that  defendant  should  have  been  actually  in  dan- 
ger of  death  or  great  bodily  harm  at  the  time  he  killed 
Foster,  or  that  retreat  would  really  have  increased  his 
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peril,  in  order  for  him  to  have  been  justified  in  shoot- 
ing Foster.  He  had  the  right  to  act  on  the  appearance 
of  things  at  that  time,  taken  in  the  light  of  all  the  evi- 
dence, and  he  had  the  right  to  interpret  the  conduct  of 
Foster  in  the  light  of  any  threats  that  the  evidence 
proved  Foster  to  have  made  against  defendant.  If  the 
circumstances  attending  the  killing  were  such  as  to  jus- 
tify a  reasonable  man  in  the  belief  that  he  was  in  dan- 
ger of  great  bodily  harm  or  death,  and  that  he  could 
not  have  retreated  without  adding  to  his  peril,  and  he 
hcmestly  believed  such  to  be  the  case,  then  he  had  the 
right  to  shoot  Foster  in  his  own  defense,  although  as  a 
matter  of  fact  he  was  not  in  actual  danger,  and  retreat 
would  not  have  endangered  his  personal  safety;  and  if 
the  jury  believe  that  defendant  acted  under  such  condi- 
tions and  circumstances  as  above  set  out,  the  burden  of 
showing  that  he  was  not  free  from  fault  in  bringing  on 
the  difficulty  was  on  the  state,  and,  if  not  shown,  the 
jury  should  acquit." 

( 14 )  Same  as  15,  except  that  the  word  "man"  is  omit- 
ted after  the  word  "reasonable,"  and  the  following 
words  put  in  its  place:  "Boy  of  ordinary  mental  ca- 
pacity, seven  years  of  age."  "(16)  If  the  jury  believe 
from  the  evidence,  at  the  time  the  difficulty  arose  which 
resulted  in  the  death  of  Foster  that  the  cause  of  the 
difficulty  was  the  calling  Kirkwood  a  vile  name  by  Fos- 
ter, and  that  these  words  provoked  the  difficulty,  then 
Kirkwood  would  be  free  from  fault  in  bringing  on  the 
difficulty. 

"(17)  While  the  law  requires  a  man  to  retreat  from 
a  difficulty  rather  than  kill  his  adversary,  yet  this  doc- 
trine does  not  demand  that  a  man  must  retreat  if  it 
reasonably  appears  to  him,  and  would  appear  to  a  man 
of  ordinary  intelligence  situated  as  defendant  was,  that 
to  retreat  at  the  time  of  the  fatal  shot  would  have  in- 
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creased  his  danger,  if  he  was  in  danger  or  apparently  in 
danger  at  the  time." 

"(2)  There  is  in  law  what  is  known  as  the  ^doctrine 
of  retreat.'  This  doctrine  does  not  mean,  if  a  man  has 
an  adversary  who  is  in  the  same  town  or  village  with 
him,  that  he  must  retreat  or  run  away  from  the  town  or 
village.  But  if  one  is  engaged  in  a  difficulty  with  an 
adversary  and  he  believes  that  he  is  in  danger  of  death 
or  great  bodily  harm,  and  a  man  of  ordinary  intelli- 
gence situated  as  he  was  at  the  time  of  the  sh<x)ting 
would  have  reasonably  believed  himself  to  be  in  such 
danger,  then  it  is  not  his  duty  to  retreat,  unless  it  rea- 
sonably appears  to  defendant,  and  would  reasonably 
have  appeared  to  a  man  of  ordinary  intelligence,  that 
to  have  retreated  could  not  have  increased  his  danger." 

"(20)  If  one  after  becoming  involved  in  the  difficulty 
retreats  therefrom,  or  goes  away  from  his  adversary, 
and  the  difficulty  terminates,  and  then  his  adversary 
renews  the  difficulty  without  the  fault  of  one  who  has 
retreated  from  the  original  difficulty,  then  the  duty  to 
retreat  is  not  on  him,  if  defendant  was  apparently  in 
danger  of  death. 

"(A)  The  defendant  in  this  case  is  not  on  trial  for 
carrying  a  concealed  pistol,  or  for  selling  or  using 
whisky  or  beer,  but  he  is  on  trial  for  manslaughter, 
under  the  indictment  in  this  case,  and  the  mere  fact,  if 
it  be  a  fact,  that  Kirkwood  had  a  pistol  on  the  occasion 
of  the  shooting  of  Foster,  or  that  he  had  drunk  beer  on 
that  day,  does  not  as  a  matter  of  law  aggravate  any 
offense  with  which  he  is  charged  in  this  indictment,  nor 
justify  a  conviction,  unless  under  the  evidence  you  be- 
lieve he  is  guilty  beyond  a  reasonable  doubt  and  to  a 
moral  certainty. 

"(B)  If  you  believe  from  the  evidence  that  Kirkwood 
ran  away  from  the  place  where  he  shot  Foster  because 
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of  fear  from  the  conduct  of  the  witness  Stevens,  and 
not  from  a  sense  of  guilt  of  having  committed  any  of- 
fense at  the  time,  then  the  mere  fact  that  he  ran  away 
from  the  scene  would  not  be  a  criminating  circum- 
stance against  him." 

James  J.  Ray,  and  Mayhall  &  Stagner,  for  appel- 
lant. Charge  15  should  have  been  given. — Bliiett  v.  The 
State,  151  Ala.  41 ;  s.  c.  161  Ala.  15.  On  the  same  au- 
thority charges  14  and  17  should  have  been  given. 
Charge  22  should  have  been  given. — Bluett  Case,  supra; 
117  Ala-  25;  107  Ala.  16;  94  Ala.  47;  88  Ala.  4.  Charge 
B  should  have  been  given  on  the  authority  of  Allen  v. 
State,  148  Ala.  61.  The  court's  oral  charge  was  errone- 
ous.— Patterson's  Case,  146  Ala.  44;  155  Ala.  33; 
Cleveland's  Case,  86  Ala,  10 ;  Ex  pa/rte  Brovm,  65  Ala. 
447.  The  court  was  in  error  in  admitting  evidence  as 
to  the  former  difficulty,  as  shown  in  the  evidence  of  the 
witness  Dye  on  a  former  trial. — Bluett  Case,  supra; 
Patterson's  Case,  supra;  Patterson's  Case,  156  Ala.  62; 
Robinson  v.  State,  155  Ala.  67. 

R.  C.  Bbickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Most  of  the 
questions  presented  were  disposed  of  on  former  appeal 
in  this  case. — Kirkwood  v.  State,  3  Ala.  App.  15.  Some 
of  each  portion  of  the  court's  oral  charge  contained  un- 
objectionable statements,  and  hence,  the  assignment  of 
error  is  not  sustained.  The  charges  refused  were  either 
abstract,  argumentative  or  misleading,  and  hence,  prop- 
erly refused. 

WALKER,  P.  J. — Some  of  the  questions  presented 
may  be  disposed  of  by  a  reference  to  the  rulings  made 
when  the  case  was  in  this  court  on  a  former  appeal. — 
Kirkwood  v.  State,  3  Ala.  App.  15,  57  South.  504. 
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On  proof  that  one  Tom  Dye  was  out  of  the  jurisdic- 
tion of  the  court,  evidence  of  his  testimony  as  it  was 
given  in  a  former  trial  of  the  case  was  admitted.  It  is 
contended  for  the  appellant  that  parts  of  that  testi- 
mony, which  referred  to  a  former  difficulty  between  the 
deceased  and  the  appellant,  were  improperly  admitted. 
The  bill  of  exceptions  does  not  show  that  in  the  trial 
which  resulted  in  the  judgment  now  appealed  from  any 
exceptions  were  reserved  to  the  rulings  of  the  court  in 
admitting  such  parts  of  that  testimony.  This  being 
true,  the  action  of  the  court  in  that  regard  is  not  pre- 
sented for  review.  The  report  of  the  testimony  of  that 
witness  on  a  former  trial,  which  in  the  last  trial  was 
made  use  of  in  proving  what  he  had  formerly  deposed 
to,  showed  the  reservation  in  the  former  trial  of  excep- 
tions, which  the  bill  of  exceptions,  which  is  made  a  part 
of  the  record  now  under  consideration,  does  not  show 
were  reserved  on  the  last  trial.  The  present  appeal  does 
not  present  for  review  such  rulings  made  on  the  former 
trial,  and  excepted  to  only  at  that  time. 

We  find  no  merit  in  other  objections  suggested  to 
rulings  on  evidence  made  by  the  court. 

The  court  did  not  err  in  the  part  of  its  oral  charge 
to  the  jury,  which  stated  the  form  of  the  verdict  to  be 
rendered  in  the  event  the  jury  should  fix  the  punish- 
ment of  the  defendant  at  imprisonment  for  more  than 
two  years.  Besides,  the  appellant  is  not  in  a  position 
to  complain  of  that  part  of  the  charge,  as  the  proposi- 
tion stated  in  it  was  rendered  inapplicable  by  the  ac- 
tion of  the  jury  in  fixing  the  period  of  imprisonment. 

Neither  of  the  other  exceptions  which  were  reserved 
to  portions  of  the  oral  charge  can  be  sustained,  as  each 
portion  of  the  charge  so  excepted  to  contained  one  or 
more  unobjectionable  statements  or  propositions. 

8CA 
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Though  written  charge  15,  requested  by  the  defend- 
ant, is  substantially  a  copy  of  a  charge  which  was  ap- 
proved in  the  case  of  Bluett  v.  State,  151  Ala.  41,  44 
South.  84,  it  was  properly  refused  in  this  case,  as  it  was 
abstract  in  so  far  as  it  hypothesized  the  previous  mak- 
ing by  the  deceased  of  threats  against  the  defendant. 
There  was  no  evidence  tending  to  prove  that  the  deceas- 
ed had  made  threats  against  the  defendant.  The  court's 
refusal  to  give  written  charge  14  is  justifiable  on  the 
same  ground. 

Charge  16,  refused  to  the  defendant,  stated  no  prop- 
osition of  law,  and  was  invasive  of  the  province  of  the 
jury.    It  was  properly  refused. 

Conceding  that  written  charge  17  properly  stated 
a  proposition  which  the  defendant  was  entitled  to  have 
given  in  charge  to  the  jury,  the  proposition  was  one 
which  was  covered  by  other  instructions  given  at  the  de- 
fendant's request,  and  he  could  not  have  been  prejudic- 
ed by  the  court's  refusal  to  repeat  the  proposition. 

It  is  enough  to  justify  the  court's  refusal  to  give  writ- 
ten charge  22,  requested  by  the  defendant,  that  an  ex- 
pression contained  in  it  was  calculated  to  convey  the 
impression  that  one  is  never  under  a  duty  to  retreat  be- 
yond the  confines  of  the  town  or  village  in  which  he  re- 
sides. The  law  puts  no  such  limitation  upon  one's  duty 
to  retreat  to  avoid  taking  the  life  of  another. 

The  argumentative  features  in  charges  A  and  B,  re- 
quested by  the  defendant,  justified  the  court's  refusal 
to  give  them. 

Written  charge  24,  requested  by  the  defendant,  was 
so  expressed  that  it  might  have  been  understood  as  as- 
serting that  one  who  was  in  danger  of  death  in  a  former 
difficulty  is  under  no  duty  to  retreat  when  his  adversary 
renews  the  difficulty,  though  he  is  in  no  danger  when 
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the  difficulty  is  renewed.    It  was  not  error  to  refuse  to 
give  that  charge. 

We  find  no  prejudicial  error  in  the  record. 

Affirmed. 


Watts  V.  The  State. 

Manslaughter. 

(Decided  June  27,  1913.    63  South.  15.) 

1.  Witnesses;  Eig^aminatUm;  Scope. — Where  a  witness  for  the  state 
testified  on  cross-examination  that  defendant  was  considered  a 
good  citizen,  but  reaUy  not  a  good  man  at  all,  the  answer  was  fa- 
vorable to  the  state,  and  did  not  authorize  the  state  on  re-examlna- 
tlon  to  aslc  such  witness  if  he  had  ever  heard  defendant's  character 
discussed,  prior  to  the  killing,  and  if  he  had  not  heard  it  stated  that 
defendant  had  trilled  his  second  wife  also. 

2.  Same. — Gross-examination  presupposes  the  hostility  of  the  wit- 
ness or  testimony  contrary  to  the  party  who  cross-examines,  and 
does  not  arise  from  testimony  favorable  to  the  party  cross-examin- 
ing. 

3.  Same;  Re-Examination. — If  a  witness  for  the  state  testifies  on 
cross-examination  unfavorable  to  the  state,  the  state  may  re-examine 
him  as  to  that  testimony  just  as  though  it  might  have  cross-exam- 
ined a  witness  called  by  the  defense,  notwithstanding  the  right 
guaranteed  by  the  Gonstituttion  relates  to  opposing  witnesses,  if  the 
matter  brought  out  is  new  matter  against  the  interest  of  the  party, 
or  in  the  nature  of  a  surprise. 

4.  Homicide;  Evidence. — Where  defendant  was  on  trial  for  the 
murder  of  his  second  wife,  the  causes  leading  up  to  the  death  of  his 
first  wife  were  immaterial  and  irrelevant. 

5.  Same;  Insanity. — ^Where  defendant  had  introduced  proof  in  sup- 
port of  his  plea  of  insanity,  the  court  properly  permitted  the  state  to 
introduce  evidence  tending  to  show  the  sanity  of  defendant. 

Appeal  from  Colbert  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 
Will  Watts  was  convicted  of  murder  and  he  appeals. 
Beversed  and  remanded. 

KiRK^  Carmichabl  &  Rather,  for  appellant.     The 
court  was  in  error  in  admitting  evidence  of  the  physi- 
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eian  that  he  had  heard  it  stated  that  defendant  had 
killed  his  first  wife,  and  having  admitted  such  state- 
ment, the  court  should  have  permitted  defendant  co 
show  the  causes  leading  up  to  the  death  of  his  first  wife. 
— Longmore  v.  State,  130  Ala.  66 ;  Mitchell  v.  State,  114 
Ala.  45;  Abel  v.  State,  90  Ala.  631;  Cooley  v.  State,  in 
MSS.  Counsel  discuss  other  assignments  of  error  rel- 
ative to  evidence,  and  in  support  thereof  cite. — Redd  v. 
State,  68  Ala.  492;  Watts  v.  State,  59  South.  270.  The 
testimony  of  the  witnesses  as  to  defendant's  sanity  was 
inadmissible  because  it  showed  no  such  knowledge  as 
would  authorize  them  to  testify.  Charge  F  should  have 
been  given. — Morrell  v.  State,  136  Ala.  44 ;  Words^  Casey 
96  Ala.  100;  Perry's  Case,  87  Ala.  30;  Sec.  7176,  Code 
1907.  Charge  K  should  have  been  given. — Christian  v. 
State,  96  Ala.  89;  Lee  v.  State,  92  Ala.  15;  Jones  v. 
State,  75  Ala.  8.  Charge  O  should  have  been  given  on 
the  same  authorities. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  This  case 
has  been  considered  by  the  supreme  court  on  a  former 
appeal— Watts  v.  The  State,  59  South.  Rep.  270.  The 
evidence  is  practically  the  same  as  on  the  former  ap- 
peal. The  declarations  of  the  defendant,  while  not  at- 
taining the  dignity  of  confessions,  were  admissible  to 
show  his  conduct  and  as  indications  of  guilt. — Johnson 
V.  The  State,  17  Ala.  618,  625;  Levison  v.  The  State,  54 
Ala.  520,  528;  McAdory  v.  The  State,  62  Ala,  154,  159; 
Maoowell  v.  The  State,  129  Ala.  48,  54 ;  Meadows  v.  The 
State,  136  Ala,  67,  73.  Charge  A  is  patently  bad  and  is 
abstract.  Charge  D  leaves  out  the  word  evidence  after 
satisfying.  Charge  E  was  on  the  weight  of  the  evidence 
and  singled  out  a  part  thereof  to  give  it  undue  prom- 
inence.    Charge  L  is  confusing,  lacking  several  neces- 
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sary  words.  An  impression  of  danger  must  be  an  hon- 
est oTke.—iitor€y  v.  The  State,  71  Ala.  329,  337;  Wil- 
Hams  V.  The  State,  98  Ala.  1,  7;  McCain  v.  The  State, 
160  Ala.  37,  40;  Williams  v.  The  State,  161  Ala.  52,  59; 
Hosey  v.  The  State,  5  Ala.  App.  110.  Charge  M  assum- 
ed the  defendant's  testimony  as  true.  It  also  ignored 
the  question  of  freedom  from  fault.  Charges  N  and  O 
ignore  the  question  of  freedom  from  fault.  Charge  P 
is  erroneous.  The  state  need  not  furnish  all  the  evi- 
dence tending  to  convict. — Stdllworth  v.  The  State,  155 
Ala.  14 ;  Brooks  v.  The  State,  Court  of  Appeals  present 
term. 

PELHAM,  J. — This  case  has  been  before  the  Su- 
preme Court  on  a  former  appeal. — Watts  v.  State 
(Sup.)  59  South.  270.  Many  of  the  questions  present- 
ed in  this  transcript,  going  to  the  rulings  of  the  trial 
court  on  the  evidence,  are  the  same,  or  involves  the  same 
matters,  that  were  considered  and  disposed  of  on  the 
former  appeal,  and  will  not  be  again  discussed. 

The  state  introduced  as  a  witness  on  rebuttal  Dr.  C. 
W.  Williams,  w^ho  was  asked  about,  and  testified  on  his 
examination  in  chief  only  to,  the  sanity  of  the  defend- 
ant at  the  time  he  killed  his  wife.  On  cross-examina- 
tion by  the  defendant,  this  witness,  in  answer  to  a  ques- 
tion as  to  whether  the  defendant  possessed  a  good  char- 
acter, testified:  "He  is  considered  a  good  citizen,  but 
not  considered  a  real  good  man  at  all."  The  solicitor 
was  thereupon,  against  the  proper  objection  of  defend- 
ant, permitted  on  re-examination  to  ask  the  following 
question  of  the  witness :  "I  will  ask  you,  Doctor,  if 
prior  to  that  time,  the  time  he  killed  his  wife,  you  had 
heard  in  the  discussion  of  his  character  that  he  had 
killed  his  first  wife."  To  this  question  the  witness  an- 
swered :    "Yes,  sir ;  I  have  heard  a  good  deal  said  about 
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his  having  killed  his  first  wife  before  he  killed  his  sec- 
ond wife."  In  permitting  this  question  by  the  solicitor 
against  the  seasonable  objection  of  the  defendant,  and 
in  refusing  to  exclude  the  answer  of  the  witness,  the 
court  was  in  error.  With  the  evident  purpose  of  pre- 
venting as  far  as  possible,  by  an  instruction  of  the 
court,  the  prejudicial  effect  of  the  testimony  of  this  wit- 
ness as  to  the  rumor  he  had  heard,  the  defendant  re- 
quested a  charge  in  writing  to  the  effect  that  the  jury 
could  not  consider,  in  arriving  at  their  verdict,  wheth- 
er or  not  the  defendant  killed  his  first  wife.  This 
charge  was  refused. 

It  is  not  to  be  questioned  that,  had  the  defendant 
brought  out  by  this  state's  witness  on  cross-examina- 
tion, as  new  matter  about  which  he  had  not  been  ex- 
amined on  his  direct  examination,  that  the  defendant 
possessed  a  good  character,  the  state  on  re-examination 
could  have  cross-examined  the  witness  with  respect  to 
this  new  matter,  injurious  to  and  in  opposition  to  the 
state's  contention,  brought  out  by  the  defendant,  as 
fully  as  if  the  witness  had  been  introduced  by  the  de- 
fendant in  the  first  instance;  for,  although  the  right  of 
cross-examination  guaranteed  by  the  Constitution  re- 
lates to  opposing  witnesses  {Wray  v.  State,  154  Ala.  36, 
45  S'outh.  697,  129  Am.  St.  Kep.  18,  16  Ann.  Cas.  362), 
and  the  statutory  right  given  "belongs  to  every  party  as 
to  the  witnesses  called  against  him  [italics  ours]" 
(Code,  §  4017),  yet  when  new  matter  is  brought  out  on 
a  cross-examination  against  the  interest  of  the  party 
calling  the  witness  in  the  nature  of  a  surprise,  the  party 
may  on  re-examination  cross  him  as  to  it,  even  though 
the  incidental  effect  may  be  the  impeachment  of  the 
witness. — Thomas  v.  State,  117  Ala.  178,  23  South.  665. 

However,  cross-examination  presupposes  the  hostility 
of  the  witness,  or  that  the  matter  testified  to  upon 
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which  he  is  crossed  is  opposed  and  contrary  to  the  con- 
tention of  the  party  conducting  the  cross-examination, 
and  a  favorable  answer  does  not  open  the  door  to  cross- 
examine  on  that  matter  to  the  party  in  whose  favor 
the  witness  testifies. — See  Wadaworth  v.  Dunnam^  117 
Ala.  661,  23  South.  699;  White  v.  State,  87  Ala.  24,  5 
South.  829;  Griffith  v.  State,  90  Ala.  583,  8  South.  812; 
Warren  v.  Gabriel,  51  Ala.  235;  So.  Ry.  Co.  v.  Hohhs, 
151  Ala.  335,  43  South.  844. 

The  reason  for  the  rule,  or  rather  the  exception  to 
the  rule,  which  makes  the  class  of  questions  under  dis- 
cussion on  an  issue  of  character  admissible  only  on 
cross-examination,  and  renders  the  answers  thereto 
competent  evidence  solely  under  this  exception,  is  bas- 
ed on  the  right  to  test  the  credibility  and  soundness  of 
the  opinion  of  the  witness,  and  elicit  the  data  on  which 
he  testifies,  when  he  has  testified  to  the  good  character 
of  a  party  as  opposed  to  the  contention  of  the  one  who 
subjects  the  tcitness  to  this  test  by  cross-examination. 
The  witness  in  this  instance  was  not  in  any  sense  an 
opposing  witness  hostile  to  the  state,  nor  did  he,  injuri- 
ously to  the  state's  contention  on  this  matter,  depose  to 
the  good  character  of  the  defendant.  The  answer  elicit- 
ed was  tantamount  to  saying,  in  effect,  that  while  the 
defendant  was  considered  a  good  citizen,  he  was  not  a 
man  of  good  character.  The  statement  was  in  no  sense 
equivalent  to  saying  that  the  defendant  was  a  man  of 
good  character,  and  only  in  that  event  would  the  state 
have  the  right  on  re-examination  to  cross-examine  its 
own  witness  with  respect  to  particular  rumors  affecting 
the  good  character  testified  to,  for  the  purpose,  not  of 
proving  or  disproving  the  defendant's  good  character  as 
a  matter  of  independent  evidence,  but  only  as  affecting 
the  bias  of  a  hostile  witness,  or  the  extent  of  the  infor- 
mation and  credibility  to  be  given  to  the  testimony  of 
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an  opposing  witness  testifying  to  injurious  matter.  A 
cross-examination  of  this  nature  eliciting  testimony  of 
that  class  is  not  permissible  under  the  circumstances 
shown  here,  when  the  answer  of  the  witness  was  not 
adverse  or  injurious,  but  favorable  to  the  state;  for  to 
permit  this  evidence  by  a  witness  testifying  favorably 
to  the  party  would  be  to  allow  proof  to  be  made  under 
the  guise  of  a  cross-examination,  or  mere  rumors  high- 
ly prejudicial  to  the  defendant,  as  independent  evidence 
that  would  only  be  permissible  and  competent  purely 
for  the  purpose  of  affecting  the  credibility  to  be  given 
the  testimony  of  a  witness  testifying  on  the  issue  of 
character  against  the  party  cross-examining  him. — See 
Lowery  v.  State,  98  Ala.  45,  13  South.  498;  Moulton  v. 
State,' 88  Ala.  116,  6  South.  758,  6  L.  K.  A.  301. 

It  could  not  be  doubted  for  a  moment  that,  had  the 
witness  Williams  testified  in  answer  to  the  question  put 
to  him  by  defendant's  counsel,  on  the  issue  of  the  de- 
fendant's character  that  it  was  not  good,  or  bad,  it 
would  then  be  incompetent  and  improper  to  permit  the 
state  to  cross-examine  the  witness  for  the  purpose  of 
supporting  and  lending  color  to  his  own  testimony,  by 
bringing  out  as  independent  evidence  the  rumors  and 
reports  concerning  the  conduct  or  particular  acts  he 
had  heard  as  establishing  the  bad  character  of  the  de- 
fendant as  deposed  by  him,  and  yet  in  effect  there  would 
be  no  substantial  difference  as  a  legal  principle  in  de- 
claring this  to  be  the  correct  rule  than  holding  that  the 
state,  under  the  conditions  shown  by  this  record,  should 
be  permitted  to  elicit  from  its  own  witness  (Williams), 
as  independent  evidence,  what  he  had  heard  affecting 
the  defendant's  character  in  support  of  and  to  lend 
color  to  his  statement,  favorable  to  the  state's  conten- 
tion on  this  issue,  that  the  defendant  was  "not  consid- 
ered a  real  good  man  at  all." 
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The  defendant  was  on  trial  charged  with  the  mur- 
der of  his  second  wife,  and  whether  or  not  he  had  killed 
his  first  wife  was  not  a  fact  relevant  to  the  issues  before 
the  court,  and  the  rulings  of  the  court  refusing  to  per- 
mit the  defendant  to  go  into  the  question  of  the  cause 
of  death  of  the  first  wife  were  free  from  error.  This 
was  an  inquiry  involving  a  matter  collateral  to  the 
crime  for  which  the  defendant  was  being  tried,  and  en- 
tirely foreign  to  the  issue. 

The  defendant  had  introduced  proof  in  support  of 
his  plea  of  insanity,  and  the  court  committed  no  error 
in  admitting  the  testimony  of  the  various  witnesses  on 
rebuttal,  who  testified  to  the  sanity  of  the  defendant. 
—Eotoard  v.  State,  172  Ala.  402,  55  South.  255,  34  L. 
K.  A.  (N.  S.)  990. 

We  find  no  reversible  error  in  any  of  the  other  rul- 
ings of  the  court  on  the  evidence. 

The  correct  propositions  of  law  contained  in  the  re- 
fused charges  (aside  from  the  charge  above  referred 
to  in  this  opinion)  seem  to  be  fully  covered  by  the 
numerous  given  instructions  requested  by  the  defend- 
ant. These  charges  are  all  faulty,  some  of  them  patent* 
ly  bad,  and  as  the  case  must  be  reversed  for  the  errors 
pointed  out,  we  do  not  deem  it  necessary  or  beneficial 
to  discuss  in  detail  charges  that  may  have  no  connec- 
tion with  another  trial, 

Keversed  and  remanded. 
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Glvens  v.  The  State. 

Manslaughter. 

(Decided  June  3,  1913.    62  South.  1029.) 

.  L  Homicide;  Participation  hy  Accused;  Evidence, — ^Where  the  fatal 
shot  was  fired  by  the  step-son  of  the  defendant  almost  immediately 
after  defendant  had  knocked  deceased  down,  taken  in  connection 
with  the  other  evidence,  it  was  sufficient  to  carry  to  the  jury  the 
Question  as  to  whether  defendant  was  responsible  for  the  act  of  his 
step-son. 

:  2.  Same;  Persona  Liable;  Aiding  and  Abetting. — Under  the  facts  in 
this. case  defendant  was  responsible  for  the  acts  of  his  co-defendant 
only  if  they  were  acting  In  concert,  either  as  the  result  of  a  previously 
fpi^ed  conspiracy  or  a  presently  created  understanding,  or  if  de- 
f ^dant  connived  or  consented  to  the  shooting,  or  encouraged  it  either 
by  words  or  conduct. 

3.  Same;  Evidence;  Attendant  Circumstances, — Where  the  shot  was 
fired  by  a  co-defendant  in  the  presence  of  the  defendant,  the  shooting 
b^  the  co-defendant  was  admissible  as  a  part  of  the  res  gests,  and 
as  tending  to  show  defendant's  connection  therewitli. 

4.  Same;  Instructions;  Defense  of  Another. — A  cliarge  asserting 
(hat  defendant  should  be  acquitted  if  the  fatal  shot  was  fired  in  de- 
fense of  his  wife,  was  properly  refused  because  not  predicated  upon 
facts  or  circumstances  which  would  have  Justified  the  wife  in  taking 
life  in  self-defense. 

■  5.  Same;  Participation  by  Accused. — ^Where  the  actual  killing  was 
done  by  another,  a  charge  requiring  an  acquittal  unless  the  Jury 
should  find  that  the  shot  was  fired  with  the  preconceived  knowledge, 
assent,  connivance  and  agreement  of  defendant,  was  erroneous  as 
requiring  all  these  elements  to  be  found,  while  one  would  have  been 
sufficient. 

6.  Criminal  Law;  Evidence;  Sufficiency  of  Proof. — The  law  does 
not  require  positive  proof  of  any  fact  in  a  criminal  prosecution;  it 
is  sufficient  if  the  circumstances  shown  afford  a  reasonable  inference 
of  the  existence  of  the  fact 

7.  Charge  of  Court;  Doubt  of  Uncertainty. — Charges  should  be  pred- 
icated upon  a  reasonable  doubt,  and  hence,  charges  requiring  an 
acquittal  if  the  Jury  are  left  in  uncertainty  or  doubt,  or  upon  a 
state  of  confusion  in  their  minds,  are  properly  refused. 

Appeal  from  Russell  Circuit  Court. 
Heard  before  Hon.  Mikb  Solub. 
Jake  Givens  was  convicted  of  manslaughter  in  the 
first  degree  and  he  appeals.    Affirmed. 
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Glenn  &  de  Grapfenribd,  for  appellant.  The  only 
possible  theory  upon  which  the  shooting  of  deceased 
by  the  codefendant  was  admissible  was  either  that  the 
two  were  parties  to  a  conspiracy,  or  that  defendant  aid- 
ed and  abetted,  neither  of  which  theories  were  establish- 
ed by  the  evidence,  nor  was  a  sufficient  predicate  laid  in 
the  evidence  for  their  admission. — Phoenix  I.  Go.  v. 
lUoog,  78  Ala.  284;  Street  v.  State,  43  Ala.  1;  McAnally 
V,  State,  74  Ala.  9;  Ex  parte  Tally,  102  Ala.  25;  Twrner 
V,  State,  124  Ala.  59;  Jordan  v.  State,  81  Ala.  20;  Hcw- 
mon  V.  State,  166  Ala.  28.  Under  these  authorities, 
before  defendant  could  be  convicted,  there  must  have 
been  proof  of  a  conspiracy,  and  the  charges  requested 
should  have  been  given. 

R.  O.  Beickbll,  Attorney  General,  and  W.  L.  Maetin^ 
Assistant  Attbrney  General,  for  the  State.  The  con- 
tention is  not  made  that  defendants  were  together  by 
preconcert,  but  that  being  together,  they  entered  into 
a  common  illegal  purpose,  and  both,  therefore,  were 
equally  guilty. — Amos  v.  State,  83  Ala.  1 ;  Kennedy  v. 
State,  in  MSB.  Before  one  may  kill  as  a  defender  of 
another,  the  person  being  defended  must  be  in  position 
to  establish  self  defense. — Wea/uer  v.  State,  1  Ala.  App. 
48.  The  other  charges  require  a  too  high  d^ree  of 
proof  as  to  the  conspirarcy,  as  the  law  requires  only 
facts  from  which  a  reasonable  inference  of  a  con- 
spiracy can  be  drawn. 

THOMAS,  J. — The  defendant,  Jake  Givens,  was 
jointly  indicted  with  Ed  Smith  for  the  murder  ot 
Monk  Holman ;  one  count  charging  the  murder  to  have 
been  committed  by  shooting  deceased  with  a  gun  and 
the  other  by  strikiiig  him  with  a  stick.  The  defendant 
was  tried  separately  and  convicted  of  manslaughter  in 
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the  first  degree  and  given  a  sentence  of  eight  years.  He 
introduced  no  evidence  at  the  trial,  and  the  case  was 
submitted  to  the  jury  alone  upon  the  evidence  offered 
by  the  state,  which  consisted  of  the  testimony  of  only 
three  witnesses,  one  of  whom  was  the  physician  who 
examined  the  deceased  and  who  testified  only  that  his 
death  resulted,  not  from  the  blow  with  the  stick  (which 
it  apears  defendant  administered),  but  from  a  gunshot 
wound  (which  it  appears  the  codefendant,  Ed  Smith, 
inflicted).  At  the  conclusion  of  the  testimony  of  each 
of  these  witnesses,  the  defendant  moved  to  exclude  it 
and  urges  here  that  the  court  erred  in  overruling  the 
motion,  basing  his  insistence  upon  the  ground  that  the 
proof  without  conflict  shows  that  the  codefendant,  Ed 
Smith,  actually  flred  the  shot  that  killed  deceased,  and 
fails  to  show  that  the  defendant  was  connected  with 
the  killing  in  any  such  way  as  to  make  him  criminally 
responsible  for  the  act  of  said  codefendant,  Ed  Simith. 

It  is  perhaps  necessary  to  an  understanding  of  the 
disposition  we  make  of  this  question  that  we  should  re- 
view briefly  the  facts.  It  appears  that  shortly  before 
the  fatal  difficulty,  which  occurred  on  a  Sunday  in  the 
public  road,  five  persons  were  seen  passing  in  a  group 
along  the  road  by  Will  Chambers'  store,  to  wit,  the  de- 
fendant, Jake  Givens,  his  codefendant  and  stepson,  Ed 
Smith,  his  stepson,  Lonzo  Smith,  his  wife,  Samantha 
Givens,  and  deceased,  Monk  Holman;  the  two  former 
walking  in  front,  the  other  two  next,  and  the  deceased 
following  some  16  or  25  feet  behind.  At  the  time  the 
parties  passed  a  quarrel  or  argument  over  a  dollar  was 
in  progress  and  going  on  between  deceased,  who,  as  said, 
was  following  in  the  rear,  and  the  defendant,  who,  with 
the  codefendant,  was  in  front  The  defendant  was 
heard  to  say  to  the  deceased,  "I  don't  owe  you  any  dol- 
lar," to  which  deceased  replied  with  an  oath,  "You  do 
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owe  me  a  dollar,  and  you  are  going  to  pay  me  to-day/' 
As  the  parties  proceeded  further  down  the  road  in  this 
fashion,  still  quarreling,  the  defendant  was  seen,  when 
the  group  had  reached  a  point  about  40  or  50  yards 
beyond  the  store,  to  pick  up  by  the  roadside  a  stick  that 
looked  to  be  a  wagon  standard,  whereupon,  and  shortly 
afterwards,  the  deceased  was  seen  to  approach  nearer 
to  the  defendant,  and  one  witness  says  deceased  then 
struck  at  or  cut  at  defendant  with  his  knife,  though  it 
does  not  appear  that  he  struck  him  or  even  touched 
him ;  and  the  other  witness  says  he  did  not  see  deceased 
with  any  knife  nor  see  him  strike  at  defendant.  The 
defendant  then  (his  codefendant  and  stepson  standing 
in  the  road  by  him  at  the  time)  struck  deceased  so  vio- 
lently on  the  head  with  the  stick  or  wagon  handle, 
which  he  had  before  picked  up,  as  to  fell  deceased  to 
the  ground,  whereupon  the  codefendant,  Ed  Smith,  shot 
and  killed  deceased.  As  to  just  how  soon  the  shot  was 
fired  and  the  circumstances  under  which  it  was  fired, 
the  only  two  witnesses  (each  of  whom,  we  infer,  was 
some  distance  oflf)  differ.  One  of  these  witnesses  tes- 
tified that  the  shot  was  fired  just  about  the  same  time 
that  defendant  struck  deceased  with  the  stick;  in  his 
language,  "The  shot  and  the  lick  was  about  the  same 
time;"  and  he  further  stated  that  he  did  not  see  Saman- 
tha  Givens,  defendant's  wife,  run  in  between  defendant 
and  deceased  after  deceased  was  knocked  down  by  the 
lick  from  defendant  and  before  deceased  was  shot,  and 
**that  deceased  did  not  get  up  cutting  at  her  [Samantha 
Givens]  and  while  cutting  at  her  get  shot."  The  other 
witness  testified,  however,  that,  when  defendant  struck 
and  knocked  deceased  down,  his  wife,  Samantha  Giv- 
ens, ran  in  between  the  two  saying,  "Quit,  Jake!"  and 
pushed  defendant,  her  husband,  back  and  that  the  de- 
ceased, while  getting  up,  staggering,  from  the  ground. 
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was  cutting  outward  from  himself  toward  said  Saman- 
tha  Givens,  the  mother  of  codefendant,  Ed  Smith,  and 
that  the  latter  did  not  pull  his  pistol  and  fire  at  deceas- 
ed until  deceased  was  getting  up  and  cutting  toward 
codefendant's  mother,  who  was  some  four  feet  away. 

Of  course  if  the  defendant  in  striking  deceased  had 
no  further  purpose  than  merely  to  inflict  a  battery  upon 
him,  and  there  was  no  conspiracy,  preconcert,  or  com- 
mon design  or  understanding  between  him  and  the  code- 
fendant that  the  latter  was  to  help  him  should  the  need 
arise,  and  he  did  not  counsel,  incite,  procure,  or  consent 
to  the  latter's  act;  or  even  if  there  was  such  an  under- 
standing, and  the  latter  willfully  exceeded  the  common 
purpose  by  killing  deceased,  when  he  knew  it  was  not 
necessary  to  the  accomplishment  of  the  common  pur- 
pose, and  in  doing  so  acted  independently  of,  and  with- 
out reference  to,  such  purpose,  and  without  the  consent, 
counsel,  incitement,  or  procurement  of  defendant,  but 
from  particular  malice  or  motives  of  his  own,  whether 
to  punish  for  a  real  or  supposed  affront  to  his  mother  or 
otherwise,  the  defendant  would  not  be  responsible  for 
the  act  of  his  codefendant,  Ed  Smith,  in  killing  de- 
ceased.—ifarfin  V.  State,  89  Ala.  119,  129,  8  South.  23, 
18  Am.  St  Rep.  91 ;  Jordan  v.  State,  79  Ala.  9 ;  Jordbm 
V.  State,  81  Ala.  32,  1  South.  577;  Frank  v.  State,  27 
Ala,  42 ;  Amos  v.  State,  83  Ala.  4,  3  South.  4,  3  South. 
749,  3  Am.  St.  Rep.  682;  Tidwell  v.  State,  70  Ala.  33; 
Tanner  v.  State,  92  Ala.  1,  9  South.  613 ;  Branson  v. 
State,  124  Ala.  37,  27  South.  410;  /.  Van  Smith  v.  State, 
Infra,  62  South.  575.  But  on  the  other  hand,  if  the  co- 
defendant  was  acting  in  concert  with  defendant  and  to 
aid  and  abet  him  in  an  unlawful  purpose  to  kill  deceas- 
ed or  even  to  inflict  bodily  harm  upon  him,  either  as  the 
result  of  a  previously  formed  conspiracy  or  present 
created  understanding  between  them,  or  if  the  codefend- 
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ant  was  incited  or  encouraged  by  the  defendant,  either 
by  words  or  conduct,  to  do  the  act,  or  defendant  con- 
nived at  or  consented  to  its  being  done,  then  the  de- 
fendant would  be  responsible  for  the  act  of  this  code- 
fendant,  Ed  Smith,  in  killing  deceased.  Authorities 
supra.  As  to  which  theory  of  the  case  the  facts  sus- 
tained was  a  question  for  the  jury.  They  were  certain- 
ly ample  in  the  inferences  to  be  drawn  from  them  to 
warrant  and  require  a  submission  by  the  court  of  them 
to  the  jury;  and  it  did  not  err  in  declining  to  exclude 
them. 

The  law  does  not  require  positive  proof  of  any  fact; 
it  is  sufficient  if  the  circumstances  proved  afford  a  rea- 
sonable inference  of  the  existence  of  the  fact. — ^Authori- 
ties supra. 

For  this  reason  the  court  properly  admitted  proof 
that  codefendant,  Ed  Smith,  fired  the  shot  that  killed 
deceased,  and  all  the  circumstances  of  it.  Besides 
being  admissible  for  the  reason  stated,  such  fact  was 
also  clearly  admissible  as  a  part  of  the  res  gest®^ — 
Smith  V.  State,  52  Ala.  407. 

The  defendant  requested  this  charge:  "The  court 
charges  the  jury  that  if  they  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  Ed  Smith 
shot  deceased  in  defense  of  Ed  Smith's  mother,  then 
the  jury  must  acquit  the  defendant."  It  is  sufficient  to 
say  in  criticism  of  this  charge,  without  adverting  to 
other  considerations  which  would  condemn  it  in  this 
case,  that  the  right  of  a  son  to  kill  in  defense  of  his 
mother,  when  she  is  assailed,  depends  upon  her  right 
to  kill  in  defense  of  herself  when  she  is  so  assailed.  As 
to  whether  the  mother  had  the  right  to  defend  herself 
under  the  circumstances  would  depend  upon  whether 
she  was  free  from  fault  in  bringing  on  the  difficulty, 
and,  if  so,  whether  she  could  not  have  retreated  arid 
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saved  the  necessity  of  taking  life  in  order  to  protect 
her  own  or  her  person  from  great  bodily  harm.  It  is 
therefore  clear  from  a  mere  casual  reading  of  the 
charge  here  that  it  ignores  every  element  requisite  to 
the  right  of  self-defense. 

The  defendant  also  requested  the  following  written 
charge,  to  wit:  "The  court  charges  the  jury  that  if 
from  all  the  evidence  in  this  case  they  are  left  in  un- 
certainty or  doubt  as  to  whether  or  not,  at  the  moment 
Ed  Smith  fired  the  fatal  shot,  he  was  acting  in  defense 
of  his  mother,  then  you  must  acquit  the  defendant." 

Besides  being  properly  refused  because  faulty  for 
reasons  already  given  in  consideration  of  the  other 
charge,  and  further  faulty  in  that  it  is  not  a  correct  ex- 
position of  the  law,  which  requires  a  conviction  unless 
the  jury  have  a  reasoivahle  doubt  of  defendant's  guilt, 
it  is  furthermore,  under  recent  rulings  of  our  Slipreme 
Court,  where  all  the  previous  cases  are  reviewed,  never 
now  reversible  error  for  the  trial  court  to  refuse 
charges  predicted  upon  a  doubt  or  uncertainty,  one  or 
both,  or  upon  a  state  of  confusion  in  the  minds  of  the 
jury.  Whether  the  trial  court  will  be  put  in  error  for 
giving  such  charges  is  not  there  decided,  but  it  is  set- 
tled that  it  will  not  be  reversed  for  refusing  them. — A. 
G.  a.  R.  R.  Co.  V.  Robinson  (Sup.)  62  South.  813. 

Charge  No.  3  refused  to  defendant  reads:  "The 
court  charges  the  jury  that,  unless  they  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  Ed  Smith  shot 
Monk  Hoi  man  as  the  result  of  the  preconceived  knowl- 
edge, assent,  connivance,  and  agreement  of  this  defend- 
ant, then  you  must  find  the  defendant  not  guilty."  It 
will  be  observed  that  the  charge  is  in  the  conjunctive 
and  requires,  before  defendant  can  be  held  responsible 
for  the  act  of  Ed  Smith,  a  belief  on  the  part  of  the  jury 
that  there  should  have  been  a  preconceived  knowledge. 
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a  prec^neeTved  asFent,  a  preconceived  connivaDCe,  and 
a^reefuent  on  the  part  of  defendant  as  to  such  act.  This 
does  not  correctly  state  the  law  as  declared  in  the  cases 
on  thes, subject  hereinbefore  cited.  For  these  and  other 
reano^s  not  necessiiry  to  discuss,  charge  4^  which  is  sim- 
ilar in  soifie  respects  to  charge  3,  was  also  properly  re^ 
fuKed.  jr. 

We  find  no  error  in  the  record,  and  the  judgment  of 
l^onvif  tion  is  afllnnedk 

r;    AffirHied.    :     •  -   '       •'•  ;   '.;   V.' 


Langst^)i|/\  Th^e  state. 

.  ,f   ,  .  '.  ...       :■...'."■ 

'  Manslaughter.    '  ' 

:      :    r      :     (Decided  JuiJe  12,  1913.    68  South.  38.) 

1.  Indictment  dtif!  Information :  Description  of  Decedent;  Variance. 
-^rn<i^l*;  section  71&1,  Code  3Jl(l7.  nu  Itidictmeut  is  sufflcleut.  and 
there  is.no  variance,  if  it  describes  the  lersou  killed  by  a  name 
by  which  he  was  known  and  called,  uud  by  which  defendant  knew 
him,  thoqgh  it  was  not  his  true  name. 

2.  HfjmicUle;  k^eif-Lctenxo;  Duty  if)  Retreat,— A  charge. basing  an 
actiuittal  as  a  part  of  its  predicate  on  a  fluding  that  the  killing  was 
dove  under  such  circumstances  as  to  justiiy  a  reasonable  man  iH 
believii'g,  that  he  could  not  have  retrtated  without  increasing  his 
peril,  is  net  the  same  as  a  reniiested  charge  to  which  defendant  was 
eiititled^  omitting  «uch  tindini?  Irnm  its  i)re<licate,  so  as  to  justify 
its  relusal  on  the  theory  of  being  covered  by  written  charges  given. 

3.  Same. — In  regard  to  thp  is?ue  of  self-defense,  one's  residence, 
or  the  curtilage  is  not  a  place  trom  which  he  is  under  a  duiy 
to  retreat. 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Bob  Langston  was  convicted  of  manslaughter  in  the 
first  degree,  and  appeals.    Reversed  and  remanded. 

Defendant  was  indicted  knd  tried  for  killing  one 
Wiiey^  Hill,    It  appears  from  the  evidence  that  deceas- 
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ed  and  his  wife  went  over  to  the  home  of  defendant 
near  sundown  on  Saturday  evening,  and  spent  the  night 
there,  and  that  on  Sunday  morning,  when  defendant's 
wife  and  deceased's  wife  and  the  children  had  gone 
down  into  the  field  to  look  at  a  ditch,  which  had  been 
cut,  the  kUling  took  place  between  the  house  and 
kitchen  of  defendant;  no  one  being  present  or  witness- 
ing the  killing.  The  defendant's  version  was  that,  pre- 
vious to  the  time  of  the  killing  and  before  they  moved 
to  the  present  place,  the  deceased  had  assaulted  his 
wife,  and  that  on  the  occasion  referred  to,  after  his  wife 
and  deceased's  wife  left,  defendant  said  to  deceased: 
^^I  wish  you  would  take  your  things  and  get  away  from 
here,  and  never  come  back  here  any  more."  At  that 
time  deceased  was  cleaning  his  finger  nails  with  a  knife, 
and  began  cursing  and  abusing  defendant  and  made  a 
lunge  at  him  with  the  knife,  and  defendant  ran  to  his 
room  to  grab  his  gun,  when  deceased  stepped  off  the 
porch,  and  when  he  went  to  look  to  see  where  deceased 
had  gone,  he  found  deceased  around  the  corner  of  the 
houFe  with  a  heavy  stick  in  his  hand,  who  immediately 
started  towards  defendant  with  the  stick  raised,  where- 
upon defendant  fired. 

Given  charge  25  was  as  follows :  "It  is  not  necessary 
under  the  evidence  in  this  case  that  defendant  should 
have  been  actually  in  danger  of  death  or  great  bodily 
harm  at  the  time  he  killed  Hill,  or  that  retreat  would 
have  reasorably  increased  his  peril,  in  order  for  him  to 
be  justified  in  shooting  Hill.  He  had  the  right  to  act 
on  the  appearance  of  things  at  the  time,  taken  in  the 
lic:ht  of  all  the  evidence,  and  he  had  the  right  to  inter- 
pret the  conduct  of  Hill  in  the  light  of  any  threat  that 
the  evidence  proves  Hill  to  have  made  against  defend- 
ant. If  the  circumstances  attending  the  killing  were 
such  to  justify  a  reasonable  man  in  the  belief  that  he 
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was  in  danger  of  great  bodily  harm  or  death,  and  thnl 
he  could  not  have  retreated  without  adding  to  his  perit, 
and  he  honestly  belieAed  such  to  be  the  case,  then  he 
had  a  right  to  shoot  Hill  in  his  own  defense,  although, 
as  a  matter  of  fact,  l:e  was  not  in  actual  danger,  and 
retreat  would  not  have  endangered  his  personal  safety ; 
and  if  the  jury  believe  that  defendant  acted  under  such 
conditions  and  circumstances  as  above  set  out,  the  bur- 
den of  showing  that  he  was  not  free  from  fault  in  bring- 
ing on  the  difficulty  was  on  the  state,  and  if  it  is  not 
shown,  the  jury  should  acquit." 

Charge  11  is  exactly  similar  to  charge  25,  except  that 
all  reference  to  the  doctrine  of  retreat  is  omitted,  in 
both  the  first  and  second  clauses  thereof. 

Wkst  &  Lynnb^  and  Callahan  &  Harris^  for  appel- 
lant. The  oral  charge  of  the  court  excepted  to  was  not 
based  on  the  evidence,  but  based  upon  a  predicate  not 
shown  in  the  evidence  denying  defendant  the  right  of 
self  defence. — 1  Mayf.  807.  The  question  of  the  iden- 
tity of  deceased  presented  itself  in  several  ways,  and 
is  sufficiently  presented  by  the  written  charge  request- 
ed as  to  variance,  and  the  court  erred  in  refusing  it. — 
Crmcford  v.  State,  112  Ala.  1;  Russell  v.  State,  71  Ala. 
348;  Grattan  v.  State,  71  Ala.  344;  Nutt  v.  State,  63 
Ala.  180;  Page  v.  State,  61  Ala.  18;  Morningstar  v. 
State,  52  Ala.  405;  1  Chitty  Crim.  Law  sees.  211-213; 
75  Mass.  129.  Charge  11  was  not  covered  by  charge  25 
in  such  a  senFe  as  to  justify  its  refusal  on  that  ground, 
and  as  it  stated  a  correct  proposition  of  law,  it  should 
have  been  given. — McCntchin  v.  State,  59  South.  714. 
The  difficulty  was  in  the  dwelling  of  defendant,  and  he 
was  not  required  to  retreat. — Christian  v.  State,  96 
Ala.  92. 
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R.  C.  Brickell,  Attorney  QeDeral,  aod  W.  L.  Martin, 
AssiBtaot  Attorney  General,  for  the: State.  The  evi- 
dence sought  to  be  elicited  regarding  the  details  of  the 
difficulty  between  the  deceased  and  the  defendant's  wife 
'Was  not  proper.  The  defendant's  only  plea  was  "not 
guilty."  Such  evidence  therefore  could  lie  no  more  than 
.the  particulars  of  a  difficulty  wliich  could  not  have  been 
admitted  even  if  it  had  been  between  the  defendant  and 
deceased. — Martin  v.  State,  77  Ala.  1;  MaAnalh/  it. 
State,  74  A\k.  9;  (Jordmiv.  State,  Uf>  Ala.  29;  San  ford 
f .  State,  2  Ala.  App.  81,  89.  The  exceptions  relative  to 
the  defendant's  conduct  after  the  difficulty  do  not  dis- 
close error.  The  evidence  was  self-serving. — Stewart  c. 
8tat<;,  63  Ala.  199;  Benderson  v.  State,  70  Ala.  23; 
Billingslea  v.  State,  68  Ala.  486;  Shelton  v.  State,  73 
Alii.  5;  Jones  v.  State,  103  Ala.  1;  Winiams  v.  State, 
105  Ala.  96;  Chilton  v.  State,  105  Ala.  98;  Ferf/tison  t}. 
State,  134  Ala.  63.  The  alleged  error  regarding  the 
name  of  the  deceased  was  not  taken  advantage  of  by 
plea  in  abatement  before  arraignment  and  plea  of  not 
guilty.— JiWcf  V,  State,  54  Ala.  155;  U>//s  v.  State,  88 
Ala.  239;  Welsh  v.  State,  96  Ala.  92,  96;  Jackson  t\ 
State,  102  Ala.  167,  170. 

WALKER,  P.  J.— The  indictment  charged  that  the 
de^'endant  "unlawfully  and  with  malice  aforethought 
killed  Wiley  Hill  by  ishooting  hitti  with  a  gun,"  etc. 
After  the  state  had  introduced  evidence  tending  to  sup- 
port the  charge  made  in  the  indictment  the  defendant 
introduced  testimony  which  tended  to  prove  that  the 
name  of  the  person  who  was  killed  was  Wiley  Hill 
Goulsby.  He  excepted  to  the  action  of  the  court  in  per- 
mitting the  introduct^'on  by  the  state  of  testimony  tend- 
ing to  prove  that  the  deceased  was  known  and  called  by 
the  name  of  Wiley  Hill,  moved  to  exclude  the  evidence 
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oflFered  by  the  state  od  the  ground  that  there  was  8 
tariaBce  between  the  allegatioD  ot  the  iDdictment  and 
the  evidence  ofiFered  as  to  the  name  of  the  person  who 
was  killed,  and  requested  written  charges  to  the  effect 
that,  if  the  family. or  surname  of  the  person  who  was 
killed  was  Goulsby  and  not  Hill,  then  the  jury  should 
find  the  defendant  not  guilty.  We  are  not  of  opinion 
that  the  court  was  in  error  in  its  rulings  in  this  connec 
tion.  It  is  not  doubted  that  a  material  averment  of  an 
indictment  for  homicide  is  the  one  which  is  descriptive 
of  the  person  charged  to  have  been  killed.  The  aver 
ment  on  this  point  must  be  such  as  to  identify  that  per- 
son. As  to  this  fact,  as  with  regard  to  other  facts  con* 
stituting  the  offense,  the  requirement  of  the  statute 
(Code,  §  7134)  is  met  by  averring  it  "in  such  a  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  "An  indictment  for  murder  must 
be  so  certain  as  to  the  party  against  whom  the  offense 
was  committed  that  the  prisoner  will  know  and  under- 
stand  who  it  is  he  is  charged  with  having  killed." — Pag^ 
r.  Hiafe^  61  Ala.  16.  It  cannot  be  said,  as  a  matter  of 
law,  that  this  is  always  best  accomplished  by  stating 
such  person's  true  name.  He  may  be  as  well,  if  not 
better,  identified  by  a  name  by  which  he  was  generally 
known  and  called,  though  that  was  not  his  true  name. 
The  truth  of  this  statement  is  illustrated  by  the  testi- 
mony in  this  ca^e.  The  ^itnesFes  who  testified  as  to 
the  facts  of  the  killing  spoke  of  the  deceased  as  Wiley 
Hill.  The  deceased's  widow  testified  that  she  never 
knew  him  by  any  other  name.  It  may  be  inferred  from 
the  testimony  of  the  defendant  himself  that  the  deceas^ 
^  was  known  to  him  only  by  that  name,  and  not  at  all 
by  the  name  of  Goulsby,  though  it  turned  out  that  the 
latter  was  his  real  surname.:  Throughout  the  defend- 
tint's  testimony  he  spokei  of.  the  deceased  as  Wiley  Hill 
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or  Mr.  Hill.  If  the  deceased  was  generally  kDOwn  and 
called  by  that  name,  and  was  known  to  the  defendant 
by  that  name,  the  indictment,  in  averring  that  Wiley 
Hill  was  the  person  who  was  killed,  enabled  the  defend- 
ant to  know  and  understand  who  it  was  he  was  charged 
with  having  killed.  The  charge  in  the  Indictment  being 
that  the  defendant  '^unlawfully  and  with  malice  afore- 
thought killed  Wiley  Hill  by  shooting  him  with  a  gun,-' 
and  there  being  evidence  in  the  case  tending  to  prove 
that  the  person  who  was  killed  was  known  and  called 
by  the  name  by  which  he  was  called  in  the  indictment, 
and  that  the  defendant  knew  him  by  that  name,  it  can- 
not be  said  that  there  was  an  abi^ence  of  evidence  to  sup- 
port the  averment  of  the  indictment,  which  was  descrip- 
tive of  the  person  who  was  charged  to  have  been  killed, 
or  that  as  to  this  feature  of  the  charge  as  made  there 
\  as  a  variance  le'ween  the  allegation  and  the  proof. 
The  court  would  not  have  been  justified  in  deciding 
that  the  averment  in  the  indictment  of  the  name  of  the 
person  charged  to  have  been  killed  imported  anything 
more  than  that  that  was  a  name  which  identified  the 
person  referred  to,  or  that  that  averment  required  for 
its  support  evidence  to  the  eTect  that  the  alleged  name 
was  the  true  name  of  the  deceased. 

A  statement  indorpeJ  by  the  presiding  judge  on  writ- 
ten charge  11,  requested  by  the  defendant,  shows  that 
it  was  refused  upon  the  ground  that  it  was  substantial- 
ly the  same  as  written  charge  25,  given  at  the  request 
of  the  defendant.  The  court  was  mistaken  in  treating 
tl  e  two  charsj^es  as  substantially  the  same.  The  one 
which  was  given  stated,  as  a  part  of  its  predicate  for 
a  verdict  of  acquittal,  a  finding  by  the  jury  that  the  kill- 
inor  ^^^as  under  such  circumstances  as  to  justify  a  rea- 
sonable man  in  believing  that  he  could  not  have  retreat- 
ed without  increasing  his  peril,  while  a  finding  to  that 
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effect  was  omitted  from  the  predicate  for  such  a  verdict 
which  was  stated  in  the  charge  which  was  refused.  The 
court,  by  giving  the  one  charge  and  refusing  the  other, 
in  effect  ruled  that  a  statement  of  the  defendant's  ob- 
servance of  the  duty  to  retreat  was  an  essential  part  of 
a  predicate  for  a  verdict  of  acquittal.  A  ruling  to  this 
effect  was  not  justifiable  under  the  evidence  in  the  case. 
That  evidence  was  without  conflict  to  the  effect  that 
the  defendant  fired  the  fatal  shot  when  he  was  in  his 
own  residence  or  within  the  curtilage  thereof.  That 
was  a  place  from  wh'eh  he  was  not  under  a  duty  to  re- 
treat. This  being  true,  a  statement  of  his  performance 
of  that  duty  did  not  constitute  an  essential  part  of  a 
predicate  for  a  verdict  of  acquittal. — Harris  v.  State, 
96  Ala.  24,  11  South.  255.  Refused  charge  11,  except 
in  so  far  as  it  fails  to  hypothesize  the  defendant's  ob- 
servance of  the  duty  of  retreating  to  avoid  taking  the 
life  of  another,  is  one  which  it  has  several  times  been 
held  should  be  given  when  requested. — McCutcheon  v>. 
State,  5  Ala.  App.  96,  59  South.  714 ;  Bluitt  v.  State,  161 
Ala.  14,  49  South.  854;  Bluett  v.  State,  151  Ala.  41,  44 
South.  84.  Following  these  rulings,  it  must  be  held 
that  in  such  a  ca^e  as  the  present  one  it  is  error  to  re- 
fuse a  charge  which,  with  the  exception  stated,  is  of  the 
same  import.  The  record  does  not  show  that  this  error 
was  cured  by  the  same  or  substantially  the  same  prop- 
osition which  was  asserted  in  the  refuped  charge,  being 
covered  by  other  instructions  given  at  the  request  of  the 
defendant,  "^he  result  is  that,  because  of  the  error  com- 
mitted in  refusing  to  give  the  charge  mentioned,  the 
judsrment  must  be  reversed. 
Reversed  and  remanded. 
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Manslaughter. 

(Decided  June  17,  1913.    Rehearing  denied  July  8,  1013. 
63  AJa.  41.) 

1.  Homtfide;  Instruction. — Where  the  Indictment  alleged  that  the 
killiijg  wais  doDe  with  a  pistol,  a  charge  directing  au  acquittal  un- 
less the  proof  Fho^ed  that  the  killing  ^a»  d^ue  with  a  pist  )I.  was 
prnperly  relused,  pince,  under  the  evidence  it  was  for  the  jury  to 
say  whether  the  bullet  wounds  describ^'d  by  the  witness  were  pro- 
duced by  shots  frou)  a  pif'tol  or  some  other  weai)on.  The  cl^ar^e  was 
improper,  In  any  event,  lor  although  the  kiUmg  was  not  done  with 
a  pistol,  defendart  could  have  been  convicted  under  the  indictment 
for  a  felonious  assault. 

2.  Flame;  Aiding  and  Abetting. — One  who  Is  present  at  the  com- 
mlHsion  of  a  hnmiclde  In  pursuance  of  a  commnu  enterprise  or  ad- 
venture, having  in  cortemplatinn  the  coumi'ssinn  of  the  offense 
charged,  to  render  assistance  if  necessary,  or  to  support  or  enourage 
by  his  acts,  words,  or  presence,  the  acts  and  doings  of  the  perpetrator, 
is  an  aider  or  abettor. 

H.  Fiamr. — A  charge  asserting  that  If  one  assists  or  encourages 
another  ly  his  presence  consciously,  knnwingly,  purposely,  knnwtng 
that  the  other  understands  that  be  is  there  as  an  encourager,  such 
oi'e  is  an  nccomp'.Ice,  though  he  does  nrf  11  t  a  hand,  is  a  reasonably 
coiTect  statement  of  the  law  on  that  subject. 

4.  f^amr:  EvUlenre:  Huhncqucnt  Action  of  Defendant. — ^The  move- 
ments and  conduct  of  defendant  shortly  after  the  commission  of  the 
homicide  are  circumstances  properly  adm'tted  In  evidence. 

5.  Rame:  Conspiracy :  Evidence. — ^The  evidence  examined  and  held 
suflTlcient  to  fhnw  a  conspiracy  between  defendant  and  his'  co-de- 
fendant to  commit  the  offense. 

6.  Charge  of  Court:  Undue  Prominence. — If  a  charge  gives  undiie 
prcnilneuc-e  to  a  particular  portion  of  the  evidence.  It  is  properly 
refused,  although  it  asserts  a  correct  principle  of  law. 

7.  F!ame:  lUrgible  Request. — A  charge  Is  properly  refused  when 
careleeMy  written  or  scrawled  In  pencil  upon  a   leaf  torn  from  a 

stenogrn])her's  book  ard  confaining  numerous  awkward  and  rough 
erasures,  rendering  It  illegible. 

8.  Flame:  y on-Con f<trmity  to  /j«««c«.— Where  a  defendanfR  guilt  did 
not  depend  solely  on  the  theory  of  a  conspiracy.  VxxX  under  the  evi- 
dence the  defendant  might  have  been  guilty  as  an  alder  or  abettor, 
a  charge  rennlring  an  acquittal  unless  a  conspiracy  was  shown,  was 
properly  refused. 

0.  Evidence:  Opinion. — Whether  or  not  a  defendant  was  Innocent 
of  the  killing  was  a  question  to  be  determined  by  the  Jury,  and  hence, 
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a  wltneRs  may  not  be  asked  if  the  defendant  was  not  innocent  of  the 
murder  so  far  as  he  knew. 

10.  WitnettkeM:  CroMH-Examinatfon  of  Defendant, — The  range  nnd 
extent  of  crops-exaitilratlon  is  largely  In  the  discretion  of  the  trial 
court,  and  hence.  It  was  not  error  to  permit  the  solicitor  on  cross- 
examination  of  defendant  to  ask  defendant  to  explain,  if  he  could, 
the  Inconsistency  of  certain  of  his  statements  with  certain  physical 
facts  shown  in  the  evideuce. 

11.  Conspfracy:  Evidence:  tnfttrudions. — Where  a  defendant  was 
Jointly  Indicted  with  others,  but  separately  tried  for  the  homicide 
and  ore  theory  of  the  prosecution  was  that  defendant  conspired  with 
bis  CO  defendant,  an  Instruction  not  to  consider  the  evidence  that  one 
co-defendant  had  given  to  another  co-defendant  a  box  of  cartridges 
shortly  before  the  killing,  unless  the  eviderce  showed  there  wns  a 
ctM'Spiitacy  prior  in  point  of  time  between  defendant  and  his  co-de- 
fendai't.  wns  Inirroper.  as  It  would  obscure  cinsideration,  of  other 
parts  of  the  evidence  I  earing  on  the  conspiracy. 

12.  F!ame:  Intent  to  Commit  Fai-tieular  Crime, — Where  one  enters 
irt  >  an  nrranireniert  with  another  to  uitlawfully  and  with  force 
oi»en'up  a  disputed  section  of  a  road  and  a  killing  was  a  pro3tlmate 
result  of  this  u'll^wfu.  Adventure.  It  was  sufficient  as  showing  a 
conspiracy  to  commit  the  homicide,  it  not  being  necessary  that  there 
be  a  pre-arrangenrent  to  do  the  particular  wrongful  act  committed 
to  show  a  conspiracy. 

13.  Flame:  PrerittvR  Act^, — Where  one  enters  a  conspiracy  to  dr,  an 
uvlawful  act,  he  becomes  a  party  to  every  act  which  hns  previously 
been  done  by  his  co-conspirators  in  furtherance  of  the  common 
design. 

14.  l^ame:  Evidence. — It  is  not  necessary  in  order  to  show  a  con- 
sjilracy  to  show  its  existence  for  any  definite  length  of  time  pri»r  to 
the  unlawful  act,  as  it  may  have  arisen  on  the  sj^ur  of  the  moment; 
It  Is  not  necessary  thi>1  the  oorsplrncy  be  shown  by  pnrts  of  the 
evidence  as  it  may  l>e  inferred  from  the  circumstances  surrounding 
the  act. 

Appeal  from  AnnistoD  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jbl 

John  Eaton  was  convicted  of  man  slaughter/ and  he 
appeals.    Affirmed. 

CharjQfe  15  is  as  follows:  "Unless  you  believe  from 
the  evidence  that  a  conspiracy  to  assault  Sar^e  or  Shelt 
Kennedy  had  been  formed  between  John  Pearce  prior 
to  the  time  the  box  of  cartridjres  was  ^ven  Dyer  by 
Pearce,  then  you  cannot  consider  the  evidence  as  to 
Pearce  giving  Dyer  the  cartridges." 
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^^Charge  13.  If  the  defendant  did  nothing  more  than 
be  present  at  the  difficulty  and  have  a  gun  with  him^ 
then  your  verdict  should  be  for  the  defendant." 

The  oral  charge  set  out  in  the  bill  of  exceptions  is  as 
follows :  ^^Nowy  if  a  man  assists  another  or  encourages 
another  by  his  presence — that  is,  if  he  doe^j  it  conscious- 
ly, knowingly,  purposely,  with  the  knowledge  that  the 
other  fellow  understands  that  he  is  there  as  an  encour- 
ager — why,  under  these  circumstances  he  is  an  accom- 
plice, and  he  is  responsible  for  what  the  other  party 
does,  although  he  does  not  lift  a  hand." 

KnoXj^Ackeb,  Dixon  &  Sterxe,  Tate  &  Arnold,  and 
^BijSjkmon,  Merrill  &  Walker,  for  appellant.  The 
court  should  have  charged  that  the  most  significant  acts 
of  his  codefendant  were  only  evidence  against  defend- 
ant on  the  contingency  that  at  the  time  the  act  was  done 
Eaton  was  a  party  to  a  conspiracy  against  the  Ken- 
nedys.—12  Cyc.  445;  State  v.  Moore,  28  Pac  468;  Crook 
V.  State,  11  S.  W.  444;  Luttrell  v.  State,  21  S.  W.  248; 
Jones  on  Evid.  sec.  254 ;  Langford  v.  State,  130  Ala.  74 ; 
J.  Van  Smith  v.  State,  62  South.  The  court  should  have 
given  the  charge  directing  an  acquittal  if  the  killing 
was  not  done  with  a  pistol,  as  it  was  so  charged  in  the 
indictment.  The  court  was  in  error  in  not  permitting 
the  defendant  to  ask  the  witness  Dyer  if  defendant  was 
not  as  innocent  as  the  witness  so  far  as  witness  knew. — 
Garner  v.  State,  4  Ala.  App.  155;  Snell  v.  Roach,  150 
Ala,  469;  Yarbrough  v.  State,  115  Ala.  92;  Davis  v. 
Hayes,  89  Ala.  563;  Clark  v.  Zeigler,  85  Ala.  154.  Coun- 
sel discuss  other  charges  given  and  refused,  and  other 
exceptions  to  evidence,  but  without  further  citation  of 
authority. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.    Co-conspir- 
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ators  are  liable  each  for  the  acts  of  the  other. — Wharton 
on  Crim.  Law,  11th  Ed,  p.  1830,  sec  1672;  Smith  v. 
at  ate,  52  Ala.  407;  Jackson  v.  State,  54  Ala.  234;  Wt^. 
lia..  8  V.  State,  81  Ala.  1 ;  Amos  v.  State,  83  Ala.  1 ; 
Pierson  v.  State,  99  Ala.  148;  Ex  parte  Bonner  v.  State, 
100  Ala.  114;  Hicks  v.  State,  123  Ala.  15;  Thomas  v. 
State,  130  Ala.  62;  Davis  v.  State,  131  Ala.  17;  Buford 
V,  StatCj  132  Ala.  6;  Boswell  v.  State,  1  Ala.  App.  178; 
McKlroy  v.  State,  120  Ala.  274.  It  is  not  necessary  to 
show  a  complicity  of  each  defendant  in  the  preliminary 
stage  of  the  offense. — ^Wharton  Crim.  Law,  sec.  1666.  An 
entry  into  a  conspiracy  after  its  formation,  and  before 
its  execution,  renders  the  entrant  a  conspirator,  and 
liable  for  all  the  natural  results  of  the  conspiracy,  and 
is  held  to  ratify  the  previous  conduct  of  his  co-con- 
sp'rators  whose  acts  and  declarations  are  admissible 
against  him.-  Coker  v.  State,  80  Wis.  416;  12  Cyc  438; 
State  V.  Crabb,  121  Mo.  554 ;  Commonwealth  v.  Kod(fers, 
181  Mass.  184;  21  Gratt.  871;  16  Lea.  1;  42  Tex.  Crim. 
App.  154.  Under  these  authorities,  it  must  be  held  that 
the  court  was  not  in  error  in  its  rulings  on  the  evidence, 
or  on  the  requested  charges. 

PELHAM,  J. — Many  of  the  questions  presented  on 
this  appeal  are  determined  in  the  companion  case  of 
Fouler  V.  State,  Infra,  63  South.  40.  The  defendaat 
in  that  case  is  a  codefendant,  jointly  indicted  with  ap- 
pellant, but  separately  tr!ed  and  convicted  at  the  same 
term  of  the  city  court,  the  appeals  in  both  cases  being 
submitted  here  at  the  same  time. — See  Fowler  v.  State, 
Infra.  See,  also,  Kennedy  v.  State  (Sup.)  62  South. 
49,  present  term,  a  ca?e  involving  the  same  tragedy,  and 
in  which  the  defendant  was  also  a  codefendant,  jointly 
indicted  with  the  appellant  in  this  case. 
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:  Charge  15  singles  out  a  part  of  the  evidence  for  spec- 
ial consideration  of-  the  jury,  and  to  give  the  charge 
.would  be  to  gratuitously  accentuate  that  certain  part 
or  phase  of  the  evidence.  No  duty  rests  upon  the  court 
to  do  this,  and  it  cannot  be  put  in  error  for  refusing  an 
instruction  chargeable  with  such  an  infirmity. — Hoscy 
V.  State,  5  Ala.  A  pp.  1,  59  South.  549;  L.  &U.R.R.  Co. 
V.Price,  159  Ala.  213,  48  South.  814. 

;  It  is  proper  to  refuse  a  requested  instruction,  though 
it  asserts  a  correct  principle  of  law,  if  it  gives  undue 
prominence  to  a  certain  part  of  the  evidence. — Hanchey 
V.  Brunson,  175  Ala.  236,  56  South.  971. 

The  original  charge,  which  is  attached  to  the  tran- 
script as  being  certified  to  this  court  for  inspection,  and 
which  was  refused  by  the  trial  court  because  "illegible,^' 
is  certainly  subject  to  that  criticism.  It  is  very  care- 
lessly written,  or  scrawled,  in  pencil  upon  a  leaf  taken 
from  a  stenographers'  notebook  (or  like  paper),  and 
contains  numerous  awkward  and  rough  erasures,  inter- 
lineations, and  scratches.  The  chirography  thus  dis- 
played to  us  in  this  condition  in  the  original  charge 
has  been  found  to  be  beyond  the  ability  of  the  members 
of  this  court  to  decipher,  after  careful  scrutiny  and  crit- 
ical examination,  without  the  aid  of  the  typewritten 
translation  furnished  to  us,  that  was  not  beforie  the 
judge  of  the  primary  court.  A  judge  is  not  called  upon 
to  delay  a  trial  in  an  endeavor  to  unravel  the  difficulties 
of  deciphering  unintelligible  terms  or  writing  in  h 
charge,  but  may,  as  the  trial  judge  did  in  this  case,  re- 
fugee it  as  illegible,  without  being  put  in  error. 

It  would  not  have  been  proper  for  the  court  to  give 
the  defendant  the  general  charge  on  the  second  count 
of  the  indictment,  averring  the  killing  to  have  been 
done  by  shooting  with  a  pistol,  as  it  was  for  the  jury 
to  say,  under  the  evidence  in  this  case,  whether  the  bul- 
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let  wouDds  testified  to  by  the  physician  and  other  wit- 
neshes  were  proJuced  by  shots  fired  from  a  pistol  or 
Boii^e  other  firearm. 

Be^es,  although  it  be  conceded  that  the  deceased 
did  not  die  from  a  wound  inflicted  by  a  shot  from  a  pis- 
tol, stni  thie  defendant  would  not  be  entitled  toa  chivrge 
directing  an  acquittal;  he  might  e^en:  in  that  case  have 
been  convicted  on  that  count  of  a  felonious  Assault.— 
Tnlley^  b\  StatCy  174  Ala.  101,  5T  SoUtb.  445. 
-  The  court  properly  refused  the  rcique-jted  instructions 
assuming  that  the  defendant  could  not  be  found  guilty 
;as  an  aider  or  aheHor.-^Talletfv^:  State ^  174  Ala.  101, 
57  South.  445.  :The  evidence  showed  that  the  defend- 
ant was  present  at  the  time  of  the  conlmission  of  the 
offense;  there  was^  evidence  affording  an  inference  that 
he  was  present,  in  pursuance  of  a  common  enterprise  or 
adventure,  having  in- leontemplation  the  commission  of 
the  offetise  charged,  to  render  assistance,  if  necessary, 
or  sup[port  or  encourage  by  his  act«,  words,  or  presence 
the  actual  perpetrator,. and,  if. so,  he  was  an  aider  or 
SLhettor^—Jones  V.  State,  174  Ala.  53,  57  South.  31. 

That  part  oif  the  oral  charge  of  the  court,  set  cut  in 
the  bill  of  exceptions,  to  which  an  exception  was  resent- 
ed isla  fair  and  reasonably  correict  exposition  of  the  law 
on  the.  proposition  treated.  If  it  is  subject  to  any  crit- 
icism, it  would  he  due  to  the  fact  that  it  is  even  more 
favorable  to  the  defendant  than  he  was  entitled  to  have 
charged  under  the  applicable  rulie  of  law. — Jones  v. 
Hf ate,  supra;  Pearce  v.  State,  4  Ala-  App.  33,  58  South. 
996, 

From  what  w^e  have  said,  and  from  an  examination 
of  the  authorities  cited  in  support  thereof,  it  will  be 
seen  that  the  court  was  free  from  error  in  refusing 
charge  No,  13. 
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There  was  no  error  in  permitting  the  solicitor  to  show 
by  the  witress  Dyer  that  the  defendant  and  others  with 
h'm  proceeded  on  their  journey  after  the  killing.  The 
movements  of  the  defendant  shortly  before  and  after 
the  commission  of  tlie  crime  are  circumstances  admissi- 
ble in  evidence. — Dupree  v.  State,  148  Ala.  620,  42 
South.  1004.  See,  also,  6  Mayfield's  Dig.  p.  353,  §  31, 
subd.  371. 

The  question  asked  the  witness  Dyer  by  the  defend- 
ant as  to  the  defendant's  being  innocent  of  the  crime  so 
far  as  he  knew  referred  to  the  witness  the  determination 
of  the  guilt  or  innocence  of  the  defendant,  and  this  was 
the  question  at  issue,  which  it  was  the  province  of  the 
jury  alone  to  determine. 

It  was  not  improper  for  the  court  to  permit  the  solic- 
itor to  call  upon  the  defendant  when  under  cross-exam- 
ination to  explain,  if  he  could,  the  inconsistency  of  cer- 
tain statements  made  by  him  with  certain  physical  facts 
shown  by  the  evidence.  The  range  and  extent  of  cross- 
examination,  as  has  often  been  said,  is  always  a  matter 
larn:ely  within  the  discretion  of  the  court,  and  we  do 
not  think  the  court  permitted  the  solicitor  to  exceed  the 
legitimate  right  to  crops-examine  the  defendant  in  this 
particular,  under  the  latitude  allowed  by  the  rules  of 
law.  Matters  testing  the  accuracy  of  a  witness'  state- 
ment are  legitimate  subjects  of  inquiry  upon  cross-ex- 
amination (Davis  V.  Anderson^  163  Ala.  385,  50  South. 
1002),  and  when  a  defendant  has  offered  himself  as  a 
witness  in  h's  own  behalf,  it  is  not  improper  to  ask  him 
a  question  on  cross-examination  seeking  an  explanation. 
—Barren  v.  State,  166  Ala,  14,  52  South.  345. 

We  have  discussed  the  questions  presented  by  brief 
in  their  order  of  presentation,  and  have  examined  the 
record  as  to  all  other  matters.    We  find  nothing  requir 
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irg  a  reversal  of  the  judsment  of  the  lower  court,  and 
an  affirmance  will  be  ordered. 
Affirmed. 

ON  APPLICATION  FOH  HEHEAEING. 

Counsel  for  defendant  in  an  application  for  rehear- 
ing insist,  with  what  seems  to  us  some  de<n*(^  of  force 
ard  plausibility,  that  charge  15  is  not  subject  to  the 
criticism  made  of  it.  "The  contention  is  that  tbe  vice 
of  a  charge  that  is  condemned  for  singling  out  detached 
portions  of  the  evidence  consists  in  giving  undue  prom- 
inence to  a  part  of  the  evidence  for  the  consideration  of 
the  jury,  the  charge  thus  having  a  tendency  to  cause  the 
jury  to  give  undue  weight  to  the  evidence  singled  out 
Our  attention  is  called  to  the  fact  that  charge  15  does 
not  single  out  a  detached  portion  of  the  evidence  for  the 
consideration  of  the  jury  to  which  they  might  give  un- 
due we'ght,  but  that  the  charge  is  hypothesized  upon 
an  exclusion  from  consideration,  or  giving  any  weight, 
upon  the  hypothesis  stated,  to  that  certain  portion  of 
the  evidence  singled  out. 

The  charge  does  purpose  to  instruct  as  to  the  effect 
of  only  a  part  of  the  evidence  introduced  to  show  con- 
spiracy, and  would  have  tended  to  obscure  and  divert 
consideration  from  other  parts  of  the  evidence  bearing 
on  the  same  subject,  and  is  faulty  in  this  respect. — Fer- 
guson V.  State,  141  Ala.  20,  28,  37  South.  448;  Grant  v. 
State,  97  Ala.  35, 11  South.  915. 

But  however  that  may  be,  the  trial  court  cannot  be 
put  in  error  for  having  refused  the  charge  under  the 
facts  in  this  case.  The  defendant's  guilt  did  not  depend 
solely  on  proof  of  the  theory  of  a  conspiracy.  As  said 
in  the  opinion  rendered,  ^^the  evidence  showed  that  the 
defendant  was  present  at  the  time  of  the  commission  of 
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;the  offense;  there  was  evidence  affording;  an  inference 
that  he  was  present  in  porsnance  of  a  common  enters 
prise  or  adventure,  having  in  contemplation  the  commis- 
sion of  the  offense  charged,  to  render  assistance  if  nec- 
essary, or  sup^rt  or  encourage  by  his  acts,  words,  or 
presence  the  actual  perpetrator;  and,  if  so,  he  was  an 
aider'  or' abettor."  There  was  also  evidence  going  to 
show  that  the  defendant  wais  working  for  John  Pearce, 
*feirgaged  in  hauling  lumber,  that  there  was  trouble 
'brewing  betweien  Peai^ce  and  Shelt  or  Sarge  Kennedy 
Wer  tfie  right  to  use  a  certain  road  for  this  purpose,  and 
that  itHi^  defendant  knew  this,'  and  was  aware  of  the 
factf *  tliiat  the  road'  had  be^n  barricaded,  and  went  on 
*the'*iiidrhing"of 'the'  fatal  difficulty,'-  along ^  with  John 
Pearce,  John  Fowl^i^,'  Cfoss*  P6arce,  Leori  Dyer,  and 
others,  for  the  avowed  purpose  oif  clearing  out  the  road. 
That  their  mission  \\*as  hot  altogether  for  a  lawful  pur- 
pose with  a  peaceful  bent  of  mind  might  be  gathered 
from  the  circumstances  attending  their  going,  arid  from 
the  further  fact,  shown  by  the  evidence,  that  John  Pearce 
<!arrfed'  a  pistol  arid  Winchester  rifle,  John  Fowler  a 
rifle,  or  "army  gun,"  Cross  Pearce  a  double-barreled 
•shotgiiri,  and  the  defendant  a  single-barreled  shotgun. 
The  incident  testified  to  about'-  the  cartridges  being 
given  to  Dyer  by  Pearce  to  be  lianded  to  Fowler  took 
place  only  a  few  minutes  before  these  identical  parties 
(together  with  the  defendant  and  others)  gathered 
together  at  Pearce's  sawmill  and  went  forth  heavily 
armed,  in  a  body,  to  clear  the  obstruction  from  the  road, 
'abdtit  a  quarter  of  a  mile  distant,  where  the  difficulty 
arose  and  the  killing  took  place  over  removing  the  bar- 
ricade. The  defendant  did  not  deny  going  to  the  place 
of  the' killing  with  these  parties  and  carrying  the  shot- 
gun, and  being  present  throughout  the  bloody  affray, 
Wfc '^'claimed  to  have  put  aside  the  jguh' after  arriving 
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there,  and  not  to  have  participated  in  or  in  any  way 
encouraged  the  killing  by  word  or  act.  Clearly,  under 
this  phase  of  the  evidence,  it  was  open  for  the  jury  to  in- 
fer that  the  defendant  was  an  accomplice,  an  encoura- 
ager,  present  for  the  purpose  of  aiding  and  abetting  in 
the  commission  of  the  crime;  and  the  incident  testified 
to  about  the  cartridges  is  so  intimately  connected  with 
the  whole  transaction  showing  the  general  design  and 
purpose  of  the  participants  to  do  some  unlawful  act, 
resulting  in  the  killing  of  Kennedy  as  a  part  of  the  com- 
mon purpose,  that  the  jury  might  properly  look  to  it 
in  that  connection  without  regard  to  whether  the  jury 
believed  a  conspiracy  prior  in  point  of  time,  having  in 
view  the  particular  purpose  to  a^ssault  Sarge  or  Shelt 
Kennedy,  had  been  formed  between  the  defendant  and 
Pearce. 

As  a  charge  on  the  question  of  conspiracy,  it  improp- 
erly asserted  that  to  establish  a  conspiracy  it  was  nec- 
essary to  show  prearrangement  to  do  the  particular 
wrongful  act  which  was  committed.  It  was  enough  to 
warrant  the  consideration  by  the  jury  of  the  evidence 
mentioned  if  they  found,  from  other  evidence  in  the 
case,  that  Pearce  and  the  defendant  entered  into  a  com- 
mon illegal  purpose  or  enterprise,  of  which  the  subse- 
quent assault  was  a  consequence  or  proximate  result, 
though  the  particular  wrongful  act  was  not  contemplat- 
ed at  the  time  the  unlawful  common  design  was  formed. 
— Jonen  V.  State,  174  Ala.  53,  57  South.  31;  Oreen  v, 
State,  97  Ala.  59,  12  South.  410,  15  S^uth.  242.  There 
was  evidence  tending  to  prove  that  the  defendant  knew 
of  and  cooperated  in  Pearce's  purpose  with  force  and 
arms  to  carry  his  teams  over  the  disputed  section  of 
the  road,  and  that  the  subsequent  killing  was  a  result 
of  this  common  purpose.  This  was  enough  though  the 
participants  in  the  unlawful  venture  did  not,  when  it 
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was  entered  upon,  have  the  specific  purpose  to  ^'assault 
Shelt  or  Sarge  Kennedy." 

Certain  tendencies  of  the  evidence  being  such  as  to 
justify  the  jury  in  finding  that  the  defendant  was  pres- 
ent and  participated  in  the  commission  of  the  crime, 
acting  in  a  common  purpose  to  that  end,  together  with 
John  Pearce,  John  Fowler,  and  others,  the  incident  tes- 
tified to  about  the  cartridges  happening  a  few  minutes 
before  the  killing  could  be  considered  in  connection 
with  and  as  shedding  light  on  the  defendant's  actual 
presence  and  conduct  as  a  participator  or  aider  or  abet- 
tor in  the  crime  jointly  with  these  persons,  as  well  as  in 
connection  with  a  prior  conspiracy  formed  with  Pearce, 
and  the  charge  in  question  erroneously  excludes  the  evi- 
dence mentioned  from  the  consideration  of  the  jury  on 
that  proposition,  as  well  as  being  erroneous  in  limiting 
the  prearrangement  or  conspiracy  to  doing  the  particu- 
lar Avrongful  act  committed. 

The  charge  is  further  faulty,  and  might  well  have 
been  refused  because  of  its  failure  to  hypothesize  that 
the  defendant  did  not  subsequently  ratify  the  act  of 
Pearce,  or  the  other  conspirators,  by  afterwards  enter- 
ing into  the  conspiracy.  It  is  not  questioned  by  ap* 
pellant's  counsel  that  it  is  a  correct  rule  of  law  that 
when  one  enters  a  conspiracy  to  do  an  unlawful  act 
he  becomes  a  party  to  every  act  which  has  been  pre- 
viously done  by  his  co-conspirators  in  furtherance  of 
the  common  design.  The  contention  is  that  there  is  no 
evidence  to  support  a  finding  showing  a  subsequent  con- 
spiracy between  the  parties.  In  this  appellant  is  not 
borne  out  by  the  evidence  set  out  in  the  bill  of  excep- 
tions. There  was  evidence  of  this  character,  as  may 
be  seen  from  what  we  have  heretofore  said  in  discussing 
the  evidence.  "To  show  a  conspiracy  to  do  an  unlawful 
act  it  is  not  indispensable  that  the  evidence  should  show 
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the  existence  of  the  coDspiracy  any  definite  time  prior 
to  the  doing  of  the  act.  It  may  have  arisen  on  the  spur 
of  the  moment. 

Nor  is  it  necessary  that  the  conspiracy  or  common 
purpose  should  be  shown  by  positive  evidence,  but  its 
existence  may  be  inferred  from  all  the  attendant  cir- 
cumstances accompanying  the  doing  of  the  act,  and 
from  conduct  of  the  defendant  subsequent  to  the  crim- 
inal act.— Tanner's  Case,  92  Ala.  1,  9  South.  613 ;  Wil- 
liam's Case,  81  Ala.  4,  1  South.  179,  60  Am.  Rep.  133; 
Martin's  Case,  89  Ala.  115,  8  South.  23, 18  Am.  St.  Rep. 
91.  Gibson's  Case,  89  Ala.  121,  8  South.  98,  18  Am.  St. 
Rep.  96;  Elmore's  Case,  110  Ala.  63,  20  South.  323; 
Evan's  Case,  109  Ala.  13,  19  South.  535;  Johnson's 
Case,  29  Ala.  62,  65  Am.  Dec.  383;  Soott's  Case,  30  Ala. 
503;  Buford's  Case,  132  Ala.  6,  31  South.  714;  Morris 
V.  State,  146  Ala.  66,  92,  41  South.  274. 

The  application  for  rehearing  is  denied. 


Davis  V.  The  State* 

Mansla/u^hter. 

(Decided  Jiine  27,   1913.    Rehearing  denied  July  8,   1913. 
62  South.  1027.) 

1.  Criminal  Loajd;  Verdict;  Punishment. — Where  the  verdict  after 
finding  all  the  defendants  guilty  of  manslaughter  finds  "^we  fix  as 
their  punishment  five  years  in  the  penitentiary/'  it  is  not  uncertain 
as  not  specifying  what  portion  of  the  term  each  should  serre,  since 
it  could  not  be  construed  to  require  a  Joint  sentence  of  five  years, 
the  language  plainly  requiring  the  confinement  of  each  for  the  full 
term. 

2.  Same;  Correction  by  Jury. — Where  the  jury  returned  a  verdict 
of  guilty  of  manslaughter,  and  fixed  the  penalty  which  indicated  the 
degree,  although  the  verdict  did  not  specify  the  degree,  the  recalling 
of  the  Jury,  and  the  correction  of  the  verdict  by  them  by  the  inser- 
tion of  the  words,  *ln  the  first  degree,"  was  an  Immaterial  correction 
not  prejudicial  to  defendant. 
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3.  Homicide;  Burden  of  Proof. — 'Where  the  indictment  charged 
murder  the  defendant  could  be  convicted  of  lower  grades  of  the 
same  offense,  and  hence,  a  charge  directing  an  acquittal  unless  the 
jury  believe  beyond  a  reasonable  doubt  that  defendant  is  guilty  as 
charged  in  the  indictment,  was  properly  refused. 

4.  Same;  Self-Defense. — A  charge  asserting  that  if  the  jury  have 
a  reasonable  doubt  whether  defendant  acted  in  self-defense,  he  is 
entitled  to  the  benefit  of  the  doubt,  did  not  define  the  elements  of 
self-defense  and  this  justified  its  refusal. 

5.  Same. — A  charge  asserting  that  the  burden  is  on  the  state  to 
show  that  defendant  was  the  aggressor  in  the  difficulty  which  led 
to  the  homicide  was  misleading  and  erroneous,  as  the  burden  is  not 
upon  the  state  to  show  this  until  defendant  has  introduced  evidence 
showing  that  he  was  in  imminent  peril,  and  could  not  safely  re- 
treat. 

6.  Same;  Burden  of  Proof;  Venue. — Where  the  indictment  charged 
murder,  an  instruction  directing  an  acquittal  unless  the  jurj'  believed 
beyond  a  reasonable  doubt  that  the  offense  charged  in  the 
indictment  was  committed  within  the  county  was  misleading,  since 
under  it,  the  defendant  could  not  be  convicted  of  manslaughter  even 
though  the  jury  should  t)elieve  that  that  offense  had  been  committed 
within  the  county. 

7.  Charge  of  Court;  Burden  of  Proof. — Where  any  of  the  testimony 
elicited  from  defendant  or  his  witnesses  tends  to  incriminate  him, 
he  is  not  entitled  to  an  instruction  that  if  the  prosecution  has  failed 
to  prove  the  guilt  of  defendant  beyond  a  reasonable  doubt,  they 
should  acquit,  as  a  conviction  or  an  acciuittal  must  be  based  upon 
a  consideration  of  all  the  evidence  offered. 

8.  Same;  Covered  by  Those  Oiven. — It  is  not  error  to  refuse  instruc- 
tions  substantially  covered   by   written   instructions  given. 

9.  Same;  Effect  of  Evidence. — A  charge  requiring  a  prompt 
acquittal  if  the  evidence  is  reasonably  consistent  with  defendant's 
innocence,  is  properly  refused. 

10.  Applicability  to  Emdence. — ^Where  the  evidence  is  positive  and 
not  circumstantial,  a  charge  asserting  tliat  the  burden  Is  upon  the 
state  to  show  beyond  a  reasonable  doubt,  every  circumstance  neces- 
sary to  establish  defendant's  guilt,  is  not  applicable  to  the  evidence. 

11.  Same;  Misleading. — Where  there  are  two  defendants,  a  charge 
asserting  that  unless  the  state  has  shown  the  defendant  to  be  guilty 
the  jury  should  return  a  verdict  of  not  guilty,  is  misleading. 

12.  Same;  Referring  Question  of  Law  to  Jury. — A  charge  re<iulring 
proof  of  all  the  material  allegations  of  the  Indictmnet,  but  not  In- 
forming the  jury  as  to  what  are  the  material  allegations,  refers  a 
question  of  law  to  the  jury,  and  Is  properly  refused. 

13.  Same;  Reasonable  Doubt. — Charges  asserting  that  if  the  evi- 
dence is  not  so  convincing  as  to  lead  to  the  conclusion  beyond  a 
reasonable  doubt  that  defendant  is  guiity,  or  if  the  evidence  or  any 
part  thereof  generates  a  well-founded  doubt  In  the  minds  of  the  jury, 
or  if  there  is  a  reasonable  doubt  arising  out  of  any  part  of  the  evi- 
dence, they  should  acquit,  and  that  they  should  be  satisfied  beyond  all 
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reasonable  doubt  to  the  exclusion  of  every  probability  of  innocence, 
are  properly  refused. 

14.  Same;  Abiding  Conviction. — A  charge  asserting  that  if  the  juror 
feels  that  he  desires  more  evidence  before  he  can  have  an  abiding 
conviction  of  the  guilt  of  defendant,  then  he  entertains  a  reasonable 
doubt  is  erroneous,  since  an  abiding  conviction  is  a  settled  or  fixed 
conviction. 

15.  Criminal  Law;  Venire, — Under  section  7229,  where  an  offense  Is 
committed  within  a  quarter  of  a  mile  of  the  boundary  line  between 
two  counties,  the  jurisdiction  is  in  either  county,  and  hence,  a  charge 
to  acquit  unless  the  Jury  believe  beyond  a  reasonable  doubt  that  the 
offense  was  committed  in  that  county,  was  properly  refused,  where 
the  evidence  showed  that  the  offense  was  committed  very  near  the 
boundary  line. 

16.  Appeal  and  Error;  Instruction;  Bill  of  Exceptions, — By  section 
5364.  Code  1907,  charges  given  for  a  defendant  are  made  a  part  of  the 
record,  and  may  be  examined  to  determine  whether  propositions  con- 
tained in  refused  charges  were  covered  by  the  charges  given,  not- 
withstanding they  could  not  be  reviewed  on  appeal  unless  incorpor- 
ated in  the  bill  of  exceptions. 

Ai'PKAL  from  Selnia  City  Court. 

Heard  before  Hex.  Armstr\d  Brown. 

Yancey  Davis  and  another  were  convicted  of  man- 
slaughter in  the  first  degree,  and  they  appeal.  Affirmed. 

The  original  verdict  returned  found  defendant  guilty 
of  manslaughter  without  finding  the  degree,  and  on 
being  recalled  the  jury  stated  to  the  court  what  the 
jury  found,  and  this  was  inserted. 

The  following  charges  were  refused  to  defendant: 

"(2)  The  court  charges  the  jury  that  the  only  foun- 
dation for  a  verdict  of  guilty  in  this  case  is  that  the 
entire  jury  shall  believe  from  the  evidence  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  defend- 
ant is  guilty  as  charged  in  the  indictment,  to  the  ex- 
clusion of  every  probability  of  his  innocence  and  every 
reasonable  doubt  of  his  guilt;  and,  if  the  prosecution 
has  failed  to  furnish  such  measure  of  proof  and  to  so 
impress  the  minds  of  the  jury  of  his  guilt,  they  should 
find  defendant  not  guilty." 

"(4)  The  court  charges  the  jury  that,  if  the  evidence 
is  not  so  convincing  as  to  lead  the  minds  of  the  jury  to 
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the  conclusion  beyond  all  reasonable  doubt  that  de- 
fendant is  guilty  as  charged  in  the  indictment,  they 
must  find  defendant  not  guilty." 

"(17)  The  court  charges  the  jury  that  the  burden  is 
upon  the  state,  and  it  is  the  duty  of  the  state  to  show 
beyond  all  reasonable  doubt,  and  to  the  exclusion  of 
every  other  reasonable  hypothesis,  every  circumstance 
necessary  to  show  that  defendant  is  guilty;  and,  unless 
the  state  has  done  this  in  this  case,  it  is  your  duty  to 
render  a  verdict  of  not  guilty." 

"(19)  The  court  charges  the  jury  that,  before  you 
can  convict  the  defendant,  all  the  necessary  and  mate- 
rial allegations  of  the  indictment  should  be  proved  be- 
yond a  reasonable  doubt." 

"(23)  The  court  charges  the  jury  that,  if  the  evidence 
in  the  case  is  reasonably  consistent  with  the  defend- 
ant's innocence,  you  should  promptly  acquit  defend- 
ant." 

"(28)  The  court  charges  the  jury  that  the  innocence 
of  defendant  is  presumed  until  his  guilt  is  established 
by  the  evidence  in  all  the  material  aspects  of  the  case 
beyond  a  reasonable  doubt,  to  a  moral  certainty,  and 
it  may  also  be  said  that  evidence  of  guilt  must  be  strong 
and  cogent,  and,  unless  it  is  so  strong  and  cogent  as  to 
show  that  defendant  is  guilty  to  a  moral  certainty,  de- 
fendant should  be  acquitted." 

"(36)  The  court  charges  the  jury  that  if  the  evidence 
in  this  case  is  not  so  convincing  as  to  lead  the  minds 
of  the  jury  to  the  conclusion  beyond  all  reasonable 
doubt  that  defendant  is  guilty,  or  if  the  evidence,  or  any 
part  thereof,  generates  a  well-founded  doubt  of  defend- 
ant's guilt  in  the  minds  of  the  jury,  or  if  there  is  a  rea- 
sonable doubt  of  defendant's  guilt  arising  out  of  any 
part  of  the  evidence  (reasonable  doubt  not  being  the 
same  as  probability  of  innocence)   but  existing  where 
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the  evidence  fails  to  convince  the  jury  that  there  is  a 
probability  of  innocence,  then  you  should  acquit  de- 
fendant. 

"(37)  The  jury  should  be  satisfied  beyond  all  reason- 
able doubt  to  the  exclusion  of  every  probability  of  in- 
nocence, and  beyond  every  doubt  of  guilt,  before  they 
can  convict  the  defendant." 

"(41)  If,  after  weighing  and  considering  all  the  evi- 
dence in  the  case,  any  one  or  more  of  the  jurors  feels 
that  he  desires  more  evidence  before  he  or  they  can  have 
an  abiding  conviction  of  the  guilt  of  defendant,  then 
such  a  juror  has  a  reasonable  doubt  of  defendant's  guilt, 
and  the  jury  should  not  convict  the  defendant." 

"(64)  The  burden  is  upon  accused  to  show  self-de- 
fense ;  yet,  if  upon  all  the  evidence  the  jury  have  a  rea- 
sonable doubt  as  to  whether  he  acted  in  self-defense  or 
not,  he  is  entitled  to  the  benefit  of  the  doubt  and  to  an 
acquittal. 

"(65)  The  court  charges  the  jury  that  the  burden  of 
proof  is  not  on  the  accused  but  on  the  state  to  prove 
that  accused  was  the  aggressor  or  provoked  the  diffi- 
culty." 

W.  W.  QuARLBS^  Rbbsb  &  Rbbsb^  and  Hill,  Hill, 
Whiting  &  Stern,  for  appellant.  The  verdict  was  un- 
certain as  to  time,  and  hence,  the  punishment  was  in- 
definite and  could  not  be  imposed. — Zaner  v.  State,  90 
Ala.  651 ;  Ex  parte  Oroucher,  103  Ala.  307 ;  Washing- 
ton V.  State,  117  Ala.  30.  There  was  no  valid  verdict 
in  the  case  as  there  were  two  tried  and  the  penalty  was 
jointly  assessed. — Perry  v.  State,  149  Ala.  41 ;  55  S.  W. 
894;  10  Mo.  440;  34  Tex.  230;  30  Tex.  App.  472;  lb. 
274;  26  lb.  83;  85  S.  W.  1057;  14  B.  Monroe  386. 
Charges  2,  4  and  17  should  have  been  given. — Brown  v. 
State,  118  Ala.  111.    Charge  19  should  have  been  given. 
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— Crane  v.  State,  111  Ala.  46.  Charge  10  was  approv- 
ed in  Pickens  v.  State,  115  Ala.  51 ;  Burton  v.  State,  107 
Ala.  109.  Charge  23  should  have  been  given. — Neilson 
V.  State,  40  South.  221 ;  Sanford  v.  State,  39  South.  373. 
Charge  28  should  have  been  given. — McCoy  v.  State,  54 
South.  428;  Gilmore  t\  State.  99  Ala.  159;  Sabn  v. 
State,  89  Ala.  56.  Charge  41  should  haA^e  lieen  given, 
as  should  charge  64. — Hinson  v.  State,  112  Ala.  49. 
Charge  68  was  approved  in  Simmons  r.  State,  158  Ala. 
11;  Rosenhurg  v.  State,  5  Ala.  App.  198. 

R.  C.  Rrickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  and  Craig  &  Craig,  for  ap- 
pellee. There  was  no  error  in  having  the  jury  return 
to  their  room  and  correct  the  verdict,  as  the  correction 
was  immaterial,  and  not  prejudicial. — Gaines  v.  State, 
146  Ala.  16;  Nahors  v.  State,  120  Ala.  323;  Sa/nders  v. 
State,  131  Ala.  1;  Watkins  t?.  State,  133  Ala.  88;  Sec. 
7087,  (,^ode  1907.  The  verdict  was  susceptible  of  no 
other  construction  than  that  both  defendants  were  to 
serve  each  a  sentence  of  five  years. — 34  S.  W.  633;  66 
lb.  1098;  104  lb.  1109;  29  A.  &  E.  Snc  of  Law,  1016. 
The  declaration  was  admissible  as  a  declaration  on  the 
part  of  a  conspirator. — Blotint's  Vase,  49  Ala.  381; 
Ross  r.  State,  62  Ala.  224;  Holland  r.  State,  162  Ala. 
5;  Yovuii  r.  State,  149  Ala.  16.  Charge  2  was  properly 
refused. — Watts  i\  Stat<\  59  South.  270;  Robertson  v. 
State,  60  South.  459.  Charge  3  required  a  conviction 
on  the  state's  testimony  alone. — Rigsbij  v.  State,  152 
Ala.  9.  Charge  4  was  properly  refused  on  these  author- 
ities. The  other  charges  requested  were  either  fully 
covered  by  instructions  given  or  were  misleading  and 
argumentative. 

THOMAS,  J. — In  this  case  we  reverse  the  order 
usually  followed  in  the  consideration  of  the  points  rais- 
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ed  by  the  record  and  will  here  first  deal  with  the  last 
exception  presented,  since  it  raises  a  question  of  such  a 
character  that,  should  we  reach  a  conclusion  upon  it  in 
harmony  with  the  contention  of  the  defendants'  coun- 
sel, it  will  eliminate  the  necessity  for  the  consideration 
of  the  other  questions  raised  in  that  it  will  not  only 
cause  a  reversal  here  of  the  judgment  of  conviction  but 
be  decisive  of  the  future  disposition  of  the  case  in  the 
court  below  on  another  trial. 

The  defendants  (father  and  son)  were  jointly  indict- 
ed for  murder  and  were  jointly  tried;  the  jury  return- 
ing a  verdict  which,  after  being  corrected  by  them  in 
an  immaterial  particular  under  the  direction  of  th,e 
court,  read  as  follows:  "We,  the  jury,  find  the  de- 
fendants guilty  of  manslaughter  in  the  first  degree  and 
fix  as  their  punishment  five  years  in  the  penitentiary." 
Formal  judgment  of  conviction  followed  this  verdict, 
and  the  court  separately  sentenced  each  of  the  defend- 
ants to  five  years  in  the  penitentiary.  It  is  contended 
by  appellants'  counsel  that  this  sentence  was  unauthor- 
ized because,  as  they  claim,  the  verdict  as  to  the  punish- 
ment inflicted  upon  the  defendants  is  joint  and  not  sev- 
eral, and  does  not  mean,  as  it  was  construed  by  the  low- 
er court,  that  each  defendant  is  to  serve  a  sentence  of 
five  years,  but  means  that  the  two  together  are  to  serve 
five  years,  each  such  a  portion  thereof  as  to  make  up 
the  total ;  and  that  this  verdict,  being  joint  and  not  sev- 
eral, is  void  for  indefiniteness  and  uncertainty  and 
could  not  form  the  basis  of  any  valid  sentence  whatever 
in  that  it  does  not  prescribe  Avhat  portion  of  this  five 
years  each  is  to  serve,  whether  each  is  to  serve  an  equal 
portion  of  it,  or  whether  one  was  to  serve  more  of  it 
than  the  other,  and,  if  so,  what  the  division  between 
them  of  this  punishment  was  to  be. 
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The  first  authority  cited  on  the  proposition  in  the 
brief  of  appellants'  counsel  is  that  of  Arnold  v.  Com- 
monwealth (Ky.)  55  8.  W.  894,  which,  however,  instead 
of  supporting  their  contention,  it  seems  to  us,  destroys 
it.  In  that  case  the  verdict  was  as  follows:  "We  of 
the  jury  find  the  defendants  [naming  them]  guilty  of 
voluntary  manslaughter,  and  fix  their  punishment  at 
confinement  in  the  penitentiary  for  the  period  of  twen- 
ty-one years."  In  dealing  with  the  objection  to  this 
verdict,  the  Kentucky  court  said:  "It  is  objected  that 
this  verdict  and  judgment  are  void.  ♦  ♦  ♦  There 
is  considerable  authority  to  support  this  view,  notably 
in  the  Texas  cases,  which  seem  to  be  exactly  in  point. 
The  case  of  Bosleys  v.  Commonwealthy  7  J.  J.  Marsh. 
(Ky.)  599,  was  a  joint  fine  against  the  defendants,  and 
the  reason  given  for  holding  the  judgment  erroneous 
was  stated  to  be  ^because  thereby  one  of  the  defendants 
may  be  compelled  to  pay  the  whole  amount,  and  in  that 
event  he  would  not  be  entitled  to  contribution  from  his 
codefendants.  Thus  the  other  defendants  would  escape 
punishment  entirely,  and  the  whole  burden  might  fall 
upon  him  who  was  least  blamable  in  the  transaction.  So 
far  it  would  savor  of  punishing  one  man  for  the  guilt 
of  another.'  It  is  obvious  that  this  reasoning  does  not 
apply  to  the  case  at  bar.  Here  there  can  be  no  doubt 
as  to  the  meaning  of  the  jury's  verdict,  for  it  requires" 
the  defendants  "to  be  confined  for  21  years  (i.  e.,  during 
that  full  period  they  are  both  to  be  kept  in  confine- 
ment), which  is  the  same  as  saying  that  each  is  to  be 
confined  21  years."  The  other  Kentucky  case  cited  in 
appellants'  brief  is  that  of  Curd  v.  Commonvyealthy  14 
B.  Mon.  (Ky.)  386,  where,  as  the  only  punishment  in- 
flicted upon  defendants,  who  were  jointly  indicted  and 
convicted,  the  jury  assessed  a  separate  flne  against  each. 
Upon  the  contention   of   their   counsel    that   the   fine 
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should  have  been  assessed  against  them  jointly,  the  Ken- 
tucky court  held  otherwise. 

In  the  case  of  State  v.  Gay^  10  Mo.  440,  cited  by  ap- 
pellant, the  form  of  the  verdict  rendered  is  not  given  in 
the  report  of  the  case,  but  it  appears  that  the  punish- 
ment inflicted  was  only  a  fine,  and  the  court  held  that 
there  should  have  been  a  separate  assessment  against 
each  defendant. 

The  only  other  cases,  outside  of  this  state,  to  which 
we  are  cited  by  appellants'  counsel  are  from  the  state 
of  Texas,  to  x^it:  Allen  v.  State,  34  Tex.  230,  Cunning- 
ham V.  State,  26  Tex.  App.  83,  9  S.  W.  62,  and  Hines  v. 
State,  48  Tex.  Cr.  R.  24,  85  S.  W.  1057,  in  each  of 
which  the  punishment  was  only  a  fine;  and  Hays  v. 
State,  30  Tex.  App.  472,  17  S.  W.  1063,  and  Caesar  v. 
State,  30  Tex.  App.  274,  17  S.  W.  258,  where  the  form 
of  the  verdict  was  identical  in  substance  to  that  here 
and  where  the  punishment  was  by  sentence  to  the  pen- 
itentiary. These  cases,  however,  on  the  point  here  urg-* 
ed,  have  ceased  to  be  authority  in  the  jurisdiction  from 
which  they  emanated  and  therefore  are  certainly  en- 
titled to  no  weight  elsewhere  as  precedents;  for  the 
Court  of  Criminal  Appeals  of  Texas  in  a  case  later  than 
the  last  two  just  named  as  cited  by  appellants'  counsel, 
that  of  Oarza  v.  State,  43  Tex.  Cr.  R.  499,  66  S.  W.  1098, 
where  the  verdict,  as  here,  found  the  defendants  guilty 
and  assessed  "their  punishment"  at  three  years'  confine- 
ment in  the  penitentiary,  said:  "Exceptions  were  re- 
served to  this"  verdict  "on  the  theory  that  it  was  a 
joint  verdict,  and  not  a  separate  verdict,  as  to  each. 
Some  of  the  older  cases  so  hold,  but  this  has  not  been 
the  rule  since  the  case  of  Mootry  v.  State,  35  Tex.  Cr. 
R.  457  [33  S.  W.  877,  34  S.  W.  126]."  In  that  case  the 
verdict  of  the  jury  read,  "We,  the  jury,  find  the  defend- 
ants guilty  of  murder  in  the  first  degree  and  fix  their 
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punishment  at  death;"  and  the  Texas  court  in  the  dis- 
cussion of  the  objection  to  the  verdict  said :  "It  is  con- 
tended that  this  clause,  ^and  assess  their  punishment  at 
death/  is  a  joint  verdict  as  to  their  punishment,  and 
that  the  infliction  of  the  death  of  either  would  satisfy 
the  verdict."  After  reviewing  the  decision  in  that  state 
(Texas)  on  the  subject,  the  court  continues:  "The  jury 
in  this  case,  in  assessing  the  punishment  of  the  defend- 
ants, uses  the  plural,  *their  punishment,'  and  this  they 
fix  at  death;  that  is,  as  we  understand  it,  in  common 
parlance,  the  death  of  each  or  their  death.  The  very 
terms  of  the  verdict  make  this  certain.  The  nature  of 
the  punishment  in  some  of  the  other  cases  mentioned 
was  such  as  to  leave  it  questionable  whether  the  verdict 
was  intended  to  be  divisible  or  an  entirety  as  to  each 
defendant,  but  not  so  in  this  case.  *  *  ♦  No  one, 
on  reading,  said  verdict,  would  question  for  a  moment 
that  the  jury  intended  thereby  to  assess  the  punishment 
of  each  of  said  defendants  at  death,  and  the  language 
used  to  our  minds  imports  that  idea  and  is  inconsistent 
Avith  any  other  reasonable  construction;  and,  entertain- 
ing that  view,  we  hold  the  verdict  good  as  finding  each  of 
the  defendants  guilty  of  murder  in  the  first  degree  and 
assessing  the  punishment  of  each  at  death." 

In  the  still  later  case  of  Polk  v.  State,  35  Tex.  Cr. 
B.  501,  34  S.  W.  634,  the  same  court,  against  a  similar 
objection,  upheld,  construing  the  punishment  as  sev- 
eral and  not  joint,  a  verdict  in  Avords  as  follows :  "We, 
the  jury,  find  the  defendants  [naming  them]  guilty  of 
murder  in  the  first  degree,  and  assess  their  punishment 
at  life  imprisonment  in  the  state  penitentiary." 

In  Woodimrd  v.  State,  84  Ark.  119,  104  S.  W.  1109, 
an  Arkansas  case  which  counsel  for  the  state  cite,  the 
verdict  was  as  follows :  "We,  the  jury,  find  the  defend- 
ants guilty  in  the  second  count  as  charged  in  the  indict^ 
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ment,  and  assess  their  punishment  at  one  year  in  the 
state  penitentiary" — and  the  Supreme  Court  of  Arkan- 
sas, in  passing  on  the  question  of  its  validity,  said: 
"Objection  is  raised  to  the  form  of  the  verdict  as  too 
indefinite  to  fix  the  punishment  of  each  separately.  It 
was  manifestly  intended  by  the  jury  to  assess  their  pun- 
ishment at  one  year  each,  as  it  would  be  improbable 
that  they  intended  a  joint  sentence,  each  serving  six 
months,  alternately  or  concurrently.  ^While  absolute 
certainty  is  not  essential  [in  a  verdict],  there  must  be 
certainty  to  a  common  and  reasonable  intent.' — 29  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  1016.  This  verdict  is  suffl- 
fient  to  meet  the  requirement.'' 

It  thus  appears  that  the  contention  of  the  counsel  for 
appellants  finds  no  real  support  in  these  authorities  to 
which  they  cite  us.  The  only  case  in  this  state  to  which 
we  are  referred  on  the  subject  is  that  of  Perry  v.  State, 
149  Ala.  41,  43  South.  18,  which  likewise  is  not  an  au- 
thority on  the  proposition  here,  and  that  for  two  rea- 
sons: (1)  Because  the  verbiage  of  the  verdict,  as  to 
the  punishment,  is  different  there  from  that  here;  there 
the  language  of  the  verdict  made  it  a  joint  punishment, 
while  here  the  language  makes  it  several;  and  (2)  be- 
cause the  nature  of  the  punishment  there  inflicted  is 
different  from  that  here;  there  it  was  a  fine  only  which 
either  could  pay,  while  here  it  is  a  sentence  of  impris- 
onment which  could  not  be  satisfied  by  one's  serving  the 
<^ntire  time.  The  verdict  there  was:  "We,  the  jury, 
find  defendants  guilty  as  charged  ♦  ♦  ♦  and  assess  a  fine 
of  one  hundred  dollars."  Clearly  this  was  the  assess- 
ment of  only  one  fine  to  be  paid  by  the  defendants.  Our 
Supreme  Court,  therefore,  said:  "The  verdict  was  in- 
valid since  it  failed  to  separately  assess  a  fine  against 
each  offender.  The  reason  is  apparent,  viz.,  that  pay- 
ment of  the  whole  fine  may  be  recovered  from  one  of  the 
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defendants,  thus  permitting  the  others  to  escape  punish- 
ment, and  thereby  savoring  of  the  punishment  of  one 
man  for  the  guilt  of  another/'  We  do  not  think  any 
person  could  seriously  contend  that  the  verdict  of  the 
jury  in  the  present  case,  finding  the  defendants  guilty 
and  fixing  ^^ their  jmniahmenV^  at  five  years  in  the  pen- 
itentiary, would  be  satisfied  by  letting  one  defendant 
serve  the  sentence  and  the  other  go  free.  The  plain, 
commonsense  meaning  of  the  verdict,  it  seems  to  us 
beyond  question,  is  that  each  defendant  is  to  serve  five 
years  in  the  penitentiary  concurrently  with  the  other. 
Any  other  construction,  it  seems  to  us,  is  both  strained 
and  unnatural.  Hence  we  are  of  opinion  that  the  sen- 
tence of  the  court  was  authorized  by  the  verdict  and  was 
in  all  respects  proper. 

The  correction  of  the  verdict  as  made  by  the  jury, 
upon  being  recalled  by  the  court  after  their  separation, 
is  an  immaterial  correction  and  could  have  in  no  way 
prejudiced  the  rights  of  the  defendants. — Watkins  v. 
State,  133  Ala.  88,  32  South.  627;  Noles  v.  State,  24 
Ala.  672;  Harrall  v.  State,  26  Ala.  52. 

The  only  other  alleged  errors  insisted  upon  are  those 
claimed  to  have  been  committed  by  the  trial  court  in  its 
refusal  to  give  certain  instructions,  separately  request- 
ed in  writing  by  the  defendants.  The  first  of  these  is 
refused  charge  No.  2,  which  we  find  to  have  been  ap- 
proved in  Braum  v\  State,  118  Ala.  Ill,  23  South.  81. 
In  three  later  cases  our  Supreme  Court  held,  after  re- 
viewing the  Brown  Case,  that  while  it  was  proper  to 
give  such  an  instruction  in  a  case  where  no  testinoiony 
whatever  was  introduced  by  defendant,  or  where,  if  any 
was  introduced,  no  part  of  it  tended  in  any  way  to 
criminate  him,  yet  that  it  was  never  proper  to  give  such 
a  charge  in  any  case  where  any  part  of  the  testimony, 
elicited  from  defendant's  witnesses,  tended  in  any  way 
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to  show  his  guilt;  for  the  reason  that  when  the  charge 
referred  to  is  given  in  such  a  case  as  the  latter,  it  im- 
properly restricts  the  jury  as  to  the  evidence  upon 
which  they  might  predicate  a  belief  of  guilt  beyond  a 
reasonable  doubt  solely  to  that  introduced  by  the  state, 
when,  as  a  matter  of  law,  they  are  authorized  to  consider 
to  this  end,  in  connection  with  the  other  evidence,  any 
facts  or  circumstances  of  a  criminating  character  that 
were  developed  in  the  examination  of  the  defendant's 
witnesses  during  the  progress  of  the  trial. — Johnson  v. 
State,  133  Ala.  43,  31  South.  951 ;  Smders  v.  State,  134 
Ala.  85,  32  South.  654;  Williams  v.  State,  161  Ala.  57, 
50  South.  59.  See,  in  connection,  also,  Rigshy  v.  State, 
152  Ala.  9,  44  South.  608. 

In  a  still  later  case,  however,  our  Supreme  Court, 
viewing  the  charge  from  another  angle,  condemned  it 
in  toto  in  a  murder  case  (as  is  the  case  here),  holding 
that  it  was  bad,  in  that  it  required  defendant's  acquit- 
tal, unless  the  jury  believed  beyond  a  reasonable  doubt 
that  he  was  guilty  "as  charged  in  the  indictment"  (that 
is,  of  murder),  when  in  truth  the  law  does  not  require 
them  to  acquit,  although  they  may  believe  the  defend- 
ant not  guilty  of  murder,  provided  they  do  believe  him 
guilty  of  manslaughter. — Watts  v.  State  (Sup.)  59 
South.  273.  See,  also,  McCoy  v.  State,  170  Ala.  10,  54 
South.  428;  Williams  v.  State,  161  Ala.  57,  58,  50  South. 
59.  The  lower  court,  therefore,  committed  no  error  in 
refusing  the  charge  in  this  case.  The  same  authorities 
and  the  same  principles  as  therein  announced  likewise 
justified  the  refusal  of  charge  No.  4  in  this  case,  though 
it  was  also  approved  in  Brovm  v.  State,  supra. 

The  propositions  of  law  asserted  in  refused  charge 
No.  10  are  fully  covered  in  the  given  charges.  This  re- 
fused charge  reads  as  follows:  "The  court  charges  the 
jury  that,  before  they  can  convict  the  defendants,  they 
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must  be  satisfied  to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  defendants'  guilt,  but  that  it 
is  wholly  inconsistent  with  every  other  rational  conclu- 
sion ;  and,  unless  they  are  so  convinced  of  his  guilt  by 
the  evidence  beyond  all  reasonable  doubt,  they  must 
acquit  the  defendant."  The  first  proposition  asserted 
in  the  refused  charge  is  covered  by  given  charge  31, 
which  is  almost  an  exact  and  is  a  substantial  duplicate 
of  the  first  part  of  the  refused  charge,  and  which  reads 
as  follows:  "The  court  charges  the  jury  that,  before 
they  can  convict  the  defendant,  they  must  each  be  sat- 
isfied to  a  moral  certainty,  not  only  that  the  proof  is 
consistent  with  the  defendant's  guilt,  but  that  it  is  whol- 
ly inconsistent  with  any  other  rational  conclusion." 
The  second  proposition  asserted  in  the  refused  charge  is 
covered  in  given  charge  No.  32,  to  wit:  "The  court 
charges  the  jury  that,  unless  the  state  has  shown  the  de- 
fendant's guilt  by  the  evidence,  beyond  all  reasonable 
doubt,  and  to  a  moral  certainty,  then  the  jury  should 
acquit  defendant."  See,  also,  given  charges  Nos.  69, 
70,  71,  74,  and  18. 

Refused  charge  23,  while  approved  in  Neilson  i\ 
,Stat(\  14()  Ala.  683,  40  South.  221,  was  in  the  later 
case  of  IIV?//  r.  t^tatc,  155  Ala.  52,  46  South.  273,  held 
to  be  of  such  a  character,  on  account  of  the  use  of  the 
word  "promptly''  in  it,  as  to  justify  its  refusal. 
Besides,  the  proposition  asserted  in  the  charge  appears 
to  be  fully  covered  by  some  of  the  given  charges. 

Refused  charge  No.  17,  while  also  approved  in 
Brown  i\  HtQte.  Hupra,  and  while  apt  in  its  verbiage  as 
applied  to  a  case  of  circumstantial  evidence,  as  that  one 
probably  was,  is  inapt  in  the  use  of  the  word  "circum- 
stance" Avhen  applied  to  a  case  as  that  here,  where  the 
testimony  relied  on  for  conviction  is  all  positive. — See, 
in  connection,  Bailey  v,  i^tatc,  161  Ala.  75,  49  South. 
886. 
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Besides,  the  charge  was  approved  in  a  case  where 
only  one  defendant  was  on  trial  and  is  requested  here, 
without  any  change  in  its  verbiage,  where  two  defend- 
ants are  on  trial,  and  it  is  so  worded  and  phrased  that 
the  jury  might  be  led  into  the  mistake  of  believing  that 
if  they  were  not  convinced  as  to  the  guilt  of  one  of  the 
defendants  they  should  return  a  verdict  of  not  guilty  as 
to  both. 

Furthermore,  the  charge  is  to  be  condemned  if  we 
follow,  as  we  should  and  as  we  will,  the  principles  an- 
nounced and  applied  by  our  Supreme  Court  in  cases 
subsequent  to  Brovm  v.  State,  supra,  to  charges  like 
that  now  in  question,  which  pretermit  a  consideration 
by  the  jury  of  any  criminating  facts  and  circumstances 
developed  on  the  examination  of  defendant's  witnesses, 
and  which  confine  the  jury  to  the  necessity  of  looking 
alone  to  the  evidence  introduced  by  the  state  as  a  foun- 
dation for  a  verdict  of  guilty. — Rigsby  v.  State,  152  Ala. 
9,  44  South.  608;  Welch  v.  State,  156  Ala.  112,  46  South. 
856;  Moss  v.  State,  152  Ala.  30,  44  South.  598.  It  like- 
wise appears  that  the  charge  is  also  covered  by  some 
of  the  given  charges. 

Refused  charge  19  was  approved  in  Crane  v.  State, 
111  Ala.  46,  20  South.  590,  but  must  fall  for  reasons 
pointed  out  in  later  decisions  of  our  Supreme  Court. 
It  is  faulty  in  that  it  refers  to  the  jury  the  determina- 
tion of  matters  of  law,  for,  before  they  could  know 
whether  all  "the  necessary  and  material  allegations  of 
the  indictment"  were  proved  or  not,  it  would  be  nec- 
essary for  them  to  ascertain  what  the  "necessary  and 
material  allegations  of  the  indictment"  were,  which  is, 
of  course,  a  question  of  law  for  the  court.  The  charge 
is  consequently  bad  for  a  failure  to  inform  the  jury 
what  are  the  "necessary  and  material  allegations  of  the 
indictment." — Andrews  v.  State,  159  Ala.  14,  48  South. 
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858;  Whatley  v.  State,  144  Ala,  69,  39  South.  1014; 
Scott  V.  State,  150  Ala.  59,  43  South.  181. 

Refused  charge  28  is  a  correct  charge  under  the  fol- 
lowing authorities :  Salm  v.  State,  89  Ala.  56,  8  South. 
66;  Oilmore  v.  State,  99  Ala.  154,  13  South.  536;  McCoy 
V.  State,  170  Ala.  10,  54  South.  428;  Bailey  v.  State,  168 
Ala.  4,  53  South.  296;  Rosenberg  v.  State,  5  Ala.  App. 
196,  59  South.  367. 

We  are  of  opinion,  however,  that  the  proposition  of 
law  embodied  in  it  are  so  fully  covered  by  given  charges 
as  to  justify  its  refusal  by  the  court.  It  reads:  "The 
court  charges  the  jury  that  the  innocence  of  defendant 
is  presumed  until  his  guilt  is  established  by  the  evi- 
dence, in  all  the  material  aspects  of  the  case,  beyond  a 
reasonable  doubt,  to  a  moral  certainty ;  and  it  may  also 
be  said  that  evidence  of  guilt  must  be  strong  and 
cogent,  and,  tinless  it  is  so  strong  and  cogent  as  to  show 
that  defendant  is  guilty  to  a  moral  certainty,  the  de- 
fendant must  be  acquitted."  It  will  be  observed  that 
the  first  proposition  embraced  in  the  charge  is  the  one 
as  to  proof  necessary  to  overcome  the  presumption  of 
innocence,  which  is  covered  by  given  charges  Nos.  20 
and  1,  which  read : 

(20)  "The  court  charges  the  jury  that  the  legal  pre- 
sumption of  innocence  is  overcome  only  by  evidence  of 
guilt  which  satisfies  the  mind  of  the  jury  beyond  all 
reasonable  doubt." 

(1)  "The  court  charges  the  jury  that  the  legal  pre- 
sumption of  innocence  is  to  be  regarded  by  the  jury  in 
every  case  as  a  matter  of  evidence,  to  the  benefit  of 
which  the  accused  is  entitled,  and  as  a  matter  of  evi- 
dence it  attends  the  accused  until  his  guilt  is  by  the 
evidence  placed  beyond  all  reasonable  doubt." 

The  next  proposition  embodied  in  the  refused  charge 
is  as  to  how  strong  and  cogent  must  be  the  proof  neces- 
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sary  to  convict,  which  is  fully  covered  in  given  charges 
numbered  32,  31,  46,  18,  and  24,  which  read : 

(32)  "The  court  charges  the  jury  that,  unless  the 
state  has  shown  the  defendant's  guilt  by  the  evidence 
beyond  all  reasonable  doubt  and  to  a  moral  certainty, 
then  the  jury  should  acquit  the  defendant." 

(31)  "The  court  charges  the  jury  that,  before  they 
can  convict  the  defendant  they  must  be  satisfied  to  a 
moral  certainty,  not  only  that  the  proof  is  consistent 
with  defendant's  guilt,  but  that  it  is  wholly  inconsist- 
ent with  any  other  rational  conclusion." 

(46)  "The  court  charges  the  jury  that  a  reasonable 
doubt  may  exist,  though  there  is  no  probability  of  de- 
fendant's innocence  from  the  testimony;  and  if  they 
have  not  an  abiding  conviction,  to  a  moral  certainty,  of 
defendant's  guilt,  then  they  should  acquit  the  defend- 
ant." 

(18)  "The  court  charges  the  jury  that,  unless  the  evi- 
dence excludes  every  reasonable  supposition  but  that  of 
defendant's  guilt,  you  must  acquit  defendant." 

(24)  "The  court  charges  the  jury  that,  if  from  the 
evidence  there  is  a  probability  of  defendant's  innocence, 
then  the  jury  should  acquit  defendant."  See,  also,  given 
charges  numbered  74,  7,  69,  15,  21,  and  22. 

Refused  charges  36  and  37  are  so  patently  faulty  that 
appellants'  counsel  do  not,  in  their  brief,  insist  that 
there  was  any  error  in  the  refusal  of  either  of  them. 
We  therefore  deem  it  unnecessary  to  discuss  them,  but 
content  ourselves  with  a  citation  of  the  authorities  by 
which,  if  the  charges  are  tested,  they  will  be  found  bad. 
—Kirhy  v.  State,  151  Ala.  66,  44  South.  38;  Gordon  v. 
State,  147  Ala.  42,  41  South.  847;  Welch  v.  State,  156 
Ala.  112,  46  South.  856;  Andrews  v.  State,  150  Ala.  56, 
43  South.  196;  Moss  v.  State,  152  Ala.  30,  44  South.  598. 

We  are  of  opinion  that  charge  41  was  properly  re- 
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fused.  It  is  but  a  futile  attempt  to  cure  the  defects  of 
a  similar  charge  condemned  in  Nevyell  v.  State,  115  Ala. 
58,  22  South.  572,  and  in  Shepperd  v.  State,  94  Ala. 
102,  10  South.  663,  and  in  Gaston  v.  State,  161  Ala.  37, 
49  South.  876.  The  charge  is  the  same  in  verbiage  as 
the  one  there  considered,  except  that  in  it,  as  it  here 
appears,  are  inserted  the  words,  "before  he,  or  they 
[meaning  the  jury],  can  have  an  abiding  conviction  of 
the  guilt  of  the  defendants,"  which  words  are  not  found 
in  the  charge  condemned  in  the  cases  cited.  An  "abid- 
ing conviction"  is  a  "settled"  or  a  "fixed"  conviction 
{Hopt  V.  Utah,  120  U.  S.  430,  7  Sup.  Ct.  614,  30  L.  Ed. 
708),  and  our  Supreme  Court  have  held  that  the  use  in 
a  charge  of  the  latter  term,  "fixed  conviction,"  when 
employed  to  convey  the  same  idea  as  a  conviction  be- 
yond a  reasonable  doubt,  renders  the  charge  misleading 
and  justifies  its  refusal. — Adams  v.  State,  115  Ala.  90, 
22  South.  612,  67  Am.  St.  Rep.  17;  Wehb  v.  State,  162 
Ala.  58,  50  South.  356. 

Charge  64  was  approved  in  Henson  v.  State,  112  Ala. 
49,  21  South.  79,  but  that  case  has  been  expressly  over- 
ruled in  this  particular  by  subsequent  adjudications  of 
the  Supreme  Court,  which  hold  the  charge  defective  for 
not  defining  the  elements  of  self-defense. — Qreer  v. 
State,  156  Ala.  15,  47  South.  300.  See,  also,  Lawson  -c. 
State,  155  Ala.  44,  46  South.  259 ;  Oast(m  v.  State,  161 
Ala.  37,  49  South.  876;  Miller  v.  State,  107  Ala.  42,  19 
South.  37;  Powell  v.  State,  5  Ala.  App.  75,  59  South.. 
530. 

Charge  65  was  likewise  properly  refused.  The  bur- 
den is  never  upon  the  state  to  prove  that  the  defendant 
Avas  not  free  from  fault  in  bringing  on  the  difficulty,  un- 
less and  until  the  defendant  has  first  proved  that  he 
was  in  imminent  peril,  etc.,  and  could  not  retreat  with- 
out increasing  that  peril. — Pugh  v.  State,  132  Ala.  6,  31 
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South.  727.  The  correct  exposition  of  the  law,  attempt- 
ed to  be  asserted  in  refused  charges  64  and  65,  is  found 
in  charges  numbered  50  and  55,  given  at  defendant's  re- 
quest. 

Refused  charge  68  was  approved  in  Simmons  v.  State, 
158  Ala.  11,  48  South.  606,  and  meets  the  criticisms  pro- 
nounced against  a  similar  charge  in  the  following  cases, 
to  wit:  Walker  v.  State,  153  Ala.  32,  45  South.  640; 
Rosenberg  v.  State,  5  Ala.  App.  198,  59  South.  366; 
Roherson  v.  State  (sup.)  57  South.  829;  Bailey  v.  State, 
161  Ala.  75,  49  South.  886.  The  court  will  not  be  put 
in  error  for  refusing  it  in  this  case  for  the  reason  that 
it  is  fully  covered  by  given  charge  No.  69,  which  is 
really  more  favorable  to  defendants  than  the  refused 
charge.  The  refused  charge  (68)  is  as  follows:  "I 
charge  you,  gentlemen  of  the  jury,  that,  if  there  is  one 
single  fact  proved  to  the  satisfaction  of  the  jury  which 
is  inconsistent  with  the  defendant's  guilt,  this  is  suffi- 
cient to  raise  a  reasonable  doubt,  and  the  jury  should 
acquit" — while  given  charge  69  is  as  follows :  "I  charge 
you,  gentlemen  of  the  jury,  that,  if  there  is  one  single 
fact  in  this  case  proved  beyond  a  reasonable  doubt 
which  is  inconsistent  Avith  defendant's  guilt,  then  this  is 
sufficient  to  raise  a  reasonable  doubt  of  defendant's 
guilt,  and  the  jury  should  acquit  defendant."  It  thus 
appears  from  a  comparison  of  the  two  that  the  only  dif- 
ference between  them  is  that  the  given  one  asserts  that, 
if  a  single  fact  inconsistent  with  defendant's  guilt  is 
^"proved  beyond  a  reasonable  doubt''  the  jury  must 
acquit,  while  the  refused  charge  asserts  that  if  a  single 
fact,  inconsistent  with  defendant's  guilt  is  ^^proved  to 
the  satisfaction  of  the  jury/'  they  must  acquit.  Clearly 
the  refused  charge  requires  a  higher  degree  of  proof  of 
this  "single  fact"  than  the  given  charge  does,  for  proof 
to  "the  satisfaction  of  the  mind"  is  proof  that  relieves 
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it  not  only  of  a  reasonable  doubt  but  of  all  doubt  and 
uncertainty;  hence,  as  said,  the  given  charge  was  more 
favorable  to  defendant. — See  Torrey  v.  Burnej/y  113  Ala. 
504,  21  South.  348;  Bones  v.  State,  117  Ala.  138,  23 
South.  138;  Prince  v.  8tate,  100  Ala,  146,  14  South,  409, 
46  Am.  St.  Rep.  28. 

Refused  charge  76  was  the  affirmative  charge,  which 
the  lower  court  was  so  clearly  justified  in  refusing,  un- 
der the  facts  of  this  case,  that  counsel  for  appellants 
do  not  discuss  it  in  their  brief.  There  was  ample  evi- 
dence to  justify  a  submission  to  the  jury  of  the  ques- 
tion of  defendants'  guilt  and  to  sustain  such  finding. 
There  was  likewise  sufficient  proof  as  to  venue  to  carry 
that  question  to  the  jury. — Pearson  v.  State,  5  Ala.  App. 
68,  59  South.  526;  Williams  v.  State,  5  Ala.  App.  112, 
59  South.  528;  Harrison  v.  Amiiston,  156  Ala.  620,  46 
South.  980;  Tinney  v.  State,  111  Ala.  74,  20  South.  597; 
Dupree  v.  State,  148  Ala  620,  42  South.  1004;  Glenn  v. 
State,  157  Ala.  12,  47  South.  1034. 

Refused  charge  No.  77  predicates  an  acquittal  of  the 
defendants  unless  the  jury  believe  beyond  a  reasonable 
doubt  ^^that  the  offense  charged  in  the  indictment^' 
(that  is,  murder  in  the  first  degree)  was  committed  in 
Dallas  county,  and  was  properly  refused  for  the  reason 
that  it  is  misleading  in  that  it  was  well  calculated  to 
lead  the  jury,  who  are  laymen  and  not  lawyers,  to  think 
that,  although  they  might  believe  beyond  a  reasonable 
doubt  that  the  homicide  was  committed  in  Dallas  coun- 
ty, they  could  not  convict  the  defendants  at  all,  unless 
they  further  believe  that  that  homicide  was  committed 
under  such  circumstances  that  it  amounted  to  murder 
in  the  first  degree,  "the  offense  charged  in  the  indict- 
ment."—Waffs  V,  State  (Sup.)  59  South.  273;  Williams 
V,  State,  161  Ala.  58,  50  South.  59;  McCoy  v.  State,  170 
Ala.  10,  54  South.  428. 
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Besides,  in  view  of  that  part  of  the  evidence  in  this 
case  which  tended  to  show  that  the  offense  was  commit- 
ted near  the  boundary  line  of  Dallas  and  Lowndes  coun- 
ties, the  charge  was  improper.  The  court  had  jurisdic- 
tion of  the  crime,  although  it  may  have  been  committed 
in  Lowndes  county,  if  within  a  quarter  of  a  mile  of  the 
boundary  line  of  Dallas  county. — Code,  §  7229. 

Counsel  for  appellants  urge  the  proposition  that  the 
charges  which  were  given  at  the  request  of  the  defend- 
ants and  found  here  in  the  record  proper  cannot  be 
looked  to  by  this  court  for  any  purpose,  since  they  are 
not  incorporated  in  the  bill  of  exceptions.  Section 
5364  of  the  Code  makes  them  a  part  of  the  record,  and 
while  they  cannot  be  reviewed,  or  looked  to  for  the  pur- 
pose of  reversing  the  trial  court,  unless  they  also  ap- 
pear in  the  bill  of  exceptions,  yet  they  may  be  looked  to, 
if  found  in  the  record  proper,  though  they  be  not  in  the 
bill  of  exceptions  for  the  purpose  of  comparing  them 
with  the  refused  charges  and  of  ascertaining,  in  favor  of 
the  ruling  of  the  tri^il  court,  if  the  propositions  of  law 
asserted  in  the  refused  charges  are  not  also  covered  in 
the  given  ones. — Choate  v.  A.  G.  S.  R,  R.  Co.,  170  Ala. 
593,  54  South.  507. 

We  have  deemed  it  necessary  to  discuss,  and  have 
discussed,  only  those  points  which  were  insisted  upon 
by  defendants'  counsel.  We  do  not  find  that  the  trial 
court  has  committed  any  reversible  error,  and  the  judg- 
ment of  conviction  is  therefore  afllrmed. 

Affirmed. 
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Fowler  v.  The  State. 

Manslaughter. 
(Decided  June  16,  1913.     63  South.  40.) 

1.  Jury;  Capital  Cases;  fifefecf ion.— Under  section  32,  Acts  lOOfi^ 
p.  317,  a  minute  entry  showing  that  the  court  caused  the  Jury  hox 
to  be  brought  in,  and  in  open  court  drew  from  said  box  fifty  names, 
making,  with  those  of  the  regular  jurors  for  the  week  in  which  the 
case  was  set,  seventy  Jurors,  from  whom  the  jury  was  to  be  selected, 
was  equivalent  to  an  order  of  the  court  fixing  seventy  ns  the  num- 
ber of  the  special  venire. 

Hame;  Summoning. — The  statutory  requirement  that  the  court 
cause  an  order  to  issue  to  the  sheriff  to  summons  all  persons  there- 
in named  has  reference  to  the  names  drawn  from  the  jury  1h)x.  and 
does  not  require  the  court  to  order  the  sheriff  to  resunnnon  the 
regular  jurors  already  summoned  for  the  week  set  for  the  trial. 

3.  Courts;  Decisions  Governing, — Where  it  appears  that  the  errors 
assigned  In  the  Court  of  Appeals  as  to  rulings  on  the  evidence,  are 
identically  the  same  as  errors  assigned  on  the  appeal  of  a  codefend- 
ant  jointly  indicted  but  separately  tried,  and  such  assignments  are 
distinctly  passed  uiwn  by  the  Supreme  Court  In  tlie  other  case.  Its 
rulings  are  binding  on  the  Court  of  Api)eals,  and  the  questions  are 
not  open  to  consideration  l)y  this  court.  (Section  10,  Acts  1911, 
p.  100.) 

4.  Evidence;  Opinion, — A  statement  as  to  the  kind  of  report  made 
by  a  firearm,  that  it  went  like  a  rifle,  was  but  a  mere  identification 
by  the  witness  of  the  sound  heard,  a  description  of  a  fact  of  which 
he  was  a  witness,  and  was  not  an  opinion. 

5.  Same;  Res  (iestae. — An  exclamation  by  the  deceased  Inmiedlate- 
ly  after  he  was  shot  is  admissible  as  part  of  the  res  gestae. 

6.  Charge  of  Court;  Corcrcd  hy  Those  Given. — It  Is  not  error  to 
refuse  instruction  where  the  propositions  asserted,  so  far  as  correct, 
were  substantially  covered  by  a  previous  written  charge  given. 

7.  Witnesses ;  Kxaminatton ;  Cronn;  Co-dcfendhnt. — Where  a  de- 
fendant was  jointly  indicted  for  murder  with  others,  but  separately 
tried,  the  solicitor  could,  on  cross  examination  of  one  of  the  co- 
defendants,  properly  propound  this  question :  "And  you  all  never 
went  to  Shelt,  the  deceased,  but  cleaned  out  the  road  and  left  him 
there?"  as  such  que.*5tlon  might  have  elicited  testimony  shedding  light 
on  the  attitude  and  Intention  of  defendant. 

AppiIxVl  from  Anuiston  City  ('ourt. 

Heard  before  Hon.  Thomas  W.  Colemax,  Jr. 
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John  Fowler  was  convicted  of  manslaughter,  and  he 
appeals.    Affirmed. 

Tate  &  Arnold,  and  Knox,  Acker,  Dixon  &  Ste»ne, 
for  appellant.  The  court's  order  was  not  sufficient 
either  as  fixing  a  proper  venire  or  as  requiring  the  prop- 
er order  to  issue  to  the  sheriff  for  summoning  the  venire. 
— Sec.  32,  Acts  1909,  p.  317.  Counsel  discuss  the  prop- 
ositions of  evidence  assigned,  but  without  citation  of 
authority.  They  insist  on  the  authority  cited  in  brief  in 
the  case  of  Eaton  v.  State,  infra,  that  there  was  error  in 
the  refusal  to  give  the  written  charges  requested. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  minute 
entry  setting  the  day  for  trial  drawing  the  jury,  and 
ordering  the  sheriff  to  summon  them  was  in  substantial 
compliance  of  the  statute. — ^Acts  1909,  p.  317.  On  the 
authorities  cited  in  their  brief  in  the  case  of  Eaton  v. 
State,  infra,  they  insist  that  the  court  is  not  in  error  in 
its  ruling  on  the  evidence,  or  in  refusing  charges  request- 
ed by  defendant. 

WALKER,  P.  J. — The  court's  minute  entry,  after  re- 
citing its  order  fixing  the  day  for  trial  of  the  case,  con- 
tained the  following:  "And  thereupon  the  court  caused 
the  jury  box  to  be  brought  into  court,  and  in  open  court 
drew  from  said  jury  box  50  names,  making,  with  those 
of  the  regular  jurors  drawn  and  summoned  for  the  week 
in  which  this  case  is  set  for  trial,  70  jurors,  from  whom 
the  jury  to  try  this  case  shall  be  selected."  This  state- 
ment plainly  evidences  what  amounts  to  an  order  of  the 
court  fixing  at  70  the  number  to  constitute  the  special 
venire  for  the  trial  of  the  case.  The  suggestion  that 
there  was  any  failure  of  the  court  to  comply  with  the 
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requirement  of  the  statute  (Acts  of  Ala.  Special  Session 
1909,  §  32,  pp.  318,  319)  in  this  particular  is  extremely 
hypercritical. 

We  are  of  opinion  that  the  clause  of  the  same  section 
of  the  statute,  which  requires  the  court  to  "cause  an  or- 
der to  be  issued  to  the  sheriff  to  summon  all  persons 
therein  named,"  etc.,  has  reference  to  the  names  drawn 
from  the  jury  box  in  open  court  to  make  up  the  number 
required  for  the  special  venire.  The  language  of  the 
statute  is  not  such  as  to  require  the  court  to  order  the 
sheriff  to  resummon  the  regular  jurors  drawn  and  sum- 
moned for  the  week  set  for  the  trial.  The  process  already 
executed  upon  them  required  their  attendance  for  service 
as  jurors  during  that  week.  The  provision  in  the  same 
clause  of  the  statute  for  causing  service  upon  the  defend- 
ant of  "a  list  of  the  names  of  all  jurors  summoned  for 
the  week. in  which  the  trial  is  set,  and  those  drawn  as 
provided  in  this  section,"  indicates  tliat  the  former  have 
already  been  summoned  in  the  only  way  contemplated 
by  the  statute,  while  the  latter  have  been  only  drawn  or 
selected,  and  may  yet  remain  to  be  summoned.  The 
court  was  not  in  error  in  failing  to  order  the  sheriff  to 
resummon  the  regular  jurors  already  drawn  and  sum- 
moned for  the  week  set  for  the  trial. 

By  the  judgment  appealed  from,  the  appellant  was 
adjudged  to  have  been  a  guilty  participant  in  the  fatal 
affray  which  was  the  subject  of  investigation  in  the  cases 
of  Pearce  v.  State,  4  Ala.  App.  32,  58  South.  996,  and 
Kennedy  v.  State  (Sup.)  62  South.  49.  In  the  brief  of 
his  counsel  considerable  space  is  devoted  to  discussions 
of  rulings  on  questions  of  evidence  which  are  substan- 
tially identical  with  rulings  made  in  the  trial  of  Wil- 
liam Kennedy,  who  was  jointly  indicted  with  the  appel- 
lant, and  who  was  tried  separately.  Before  the  submis- 
sion of  this  case  in  this  court  these  rulings  were  distinct- 
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ly  passed  on  by  the  Supreme  Court  in  the  opinion  ren- 
dered in  affirming  the  conviction  in  the  Kennedy  Case. 
— Kennedy  v.  State^  supra.  This  fact  was  not  in  any 
way  mentioned  or  referred  to  in  the  brief  of  the  counsel 
for  the  appellant,  which  repeats  arguments  which  were 
unsuccessfully  advanced  by  them  in  the  Supreme  Court 
in  the  Kennedy  Case,  and  which  does  not  suggest  the 
existence  of  any  such  difference  between  the  facts  of 
the  two  cases  as  would  warrant  different  conclusions 
as  to  the  rulings  in  question.  In  contending  that  those 
rulings  constitute  grounds  for  a  reversal  of  the  judg- 
ment of  conviction  now  under  review,  the  counsel  in  ef- 
fect seek  to  induce  this  court  to  disobey  the  plain  man- 
date of  the  statute  creating  it  that  the  decisions  of  the 
Supreme  Court  shall  govern  its  holdings  and  decisions. 
—Acts  of  Ala.  1911,  pp.  95,  100,  §  10.  This  conduct  of 
counsel  cannot  be  passed  by  without  an  expression  of 
the  court's  disapproval  of  it.  The  contentions  made  as 
to  the  rulings  referred  to  do  not  present  questions  which 
are  open  for  consideration  in  this  court. 

The  court  was  not  in  error  in  its  rulings  in  reference 
to  the  question  asked  the  witness  Leon  Dyer  as  to  the 
report  made  by  the  first  firearm  which  was  fired,  and 
to  the  answer  made  to  that  question.  The  answer  elicit- 
ed by  the  question  was,  "It  went  like  a  rifle."  This  was 
a  mere  identification  by  the  witness  of  the  sound  of  fir- 
ing first  heard  by  him,  a  description  of  a  fact  of  which 
he  was  a  witness.  Such  a  statement  by  a  witness  in  ref- 
erence to  such  a  matter  is  not  inadmissible  opinion  evi- 
dence.— Southern  Radlway  Co.  v.  Proctor,  3  Ala.  App. 
413,  57  South.  513 ;  Smith  v.  State,  137  Ala.  22,  34  South. 
396 ;  Jones  on  Evidence,  §  §  360,  361.  The  law  recognizes 
that  a  rule  of  evidence  which  would  confine  an  ordinary 
witness  to  a  description  of  a  sound  sought  to  be  proved, 
and  prohibit  his  stating  what  the  sound  heard  by  him 
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was,  would  often  result  in  depriving  the  jury  of  the  only 
practicable  means  of  ascertaining  the  truth  on  such  an 
inquiry. 

The  testimony  as  to  an  exclamation  made  by  the  de- 
ceased immediately  after  he  was  shot  was  admissible  as 
being  in  reference  to  a  fact  constituting  a  part  of  the 
res  gestae  of  the  occurrence  under  investigation. 

The  court  properly  overruled  the  objection  made  to 
the  question  asked  by  the  solicitor  on  tlje  cross-examina- 
tion of  the  witness  John  Eaton:  "And  you  all  never 
went  to  Shelt  [the  deceased],  but  cleaned  out  the  road 
and  left  him  there?"  The  question  was  such  a  one  as 
might  elicit  testimony  which  would  shed  light  on  the 
attitude  and  intentions  of  the  defendant  and  those  with 
whom  he  co-operated  in  taking  part  in  the  fatal  affray. 

Conceding  that  either  of  the  written  charges  which 
were  refused  to  the  defendant  was  such  a  one  as  might 
properly  have  been  given,  yet  the  refusal  of  the  court 
to  give  it  does  not  constitute  a  ground  of  reversal,  as 
the  propositions  asserted,  so  far  as  they  are  correct, 
were  substantially  covered  by  written  charges  which 
were  given  at  the  defendant's  request. 

No  reversible  error  is  found  in  the  record. 

Affirmed. 


Morgran  v.  The  State. 

Manslaughter. 

(Decided  June  10,  1913.    63  South.  21.) 

1.  Pleading;  Withdrawal;  Abatement.— The  provisions  of  section 
23,  Acts  1909,  p.  317,  are  mandatory,  and  a  trial  court  has  no  power 
to  permit  a  defendant,  who  has  previously  pleaded  guilty  at  his 
arraignment,  to  withdraw  such  plea  at  his  trial,  and  file  a  plea  in 
abatement. 
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2.  Evidence;  Res  Qestae. — Where  a  defendant  is  Jointly  indicted 
with  his  brother  for  murder,  but  separately  tried,  an  epithet  utter- 
ed by  one  brother  during  the  difficulty  to  the  deceased  was  a  part 
of  the  res  gestae,  and  admissible  as  against  the  other. 

3.  Witnesses;  Knowledge;  Examination. — Where  the  defendant  is 
connected  with  the  difficulty  by  other  evidence,  the  evidence  of  a 
witness  who  saw  the  difficulty,  but  did  not  see  the  defendant,  or 
if  he  saw  him  did  not  know  him,  is  competent  as  against  defendant. 

4.  Homicide;  Evidence. — The  evidence  of  family  troubles  of  de- 
ceased was  not  admissible  as  showing  the  state  of  mind  of  deceased 
when  the  difficulty  was  in  no  way  connected  with  such  family 
trouble. 

5.  Appeal  and  Error;  Presumption;  Instruction. — Where  it  no- 
where appears  from  the  bill  of  exceptions  that  the  charges  request- 
ed and  refused  were  requested  before  the  jury  retired,  it  will  be  pre- 
sumed on  appeal  that  the  requests  were  refused,  if  good,  because 
not  requested  in  time. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Hubert  Morgan  was  convicted  of  manslaughter,  and 
he  appeals.    Affirmed. 

While  Mrs.  Sciverly  was  on  the  stand,  the  solicitor 
asked  her  what  did  Pearce  say.  Over  objection,  witness 
was  permitted  to  answer:  "Pearce  called  him  a  vile 
name  (repeating  it),  and  Arthur  picked  up  a  breast 
yoke  and  made  him  take  it  back.  I  told  Arthur  to  lay 
it  down,  and  he  did,  when  Hubert  Morgan,  defendant, 
ran  up  to  him  and  told  him  to  stand  back,  and  Arthur 
hit  him  with  a  parasol,  and  they  went  to  fighting,  and 
Pearce  ran  up  and  stuck  his  knife  in  him."  Turner 
testified  that  he  kneAv  Pearce  Morgan,  but  did  not  know 
Hubert  Morgan;  that  he  was  at  College  Grove  Church 
the  day  Arthur  Sciverly  was  killed,  and  saw  part  of 
the  difficulty,  that  part  being  the  striking  of  Morgan 
with  an  umbrella,  he  did  not  know  which  one,  when 
Pearce  Morgan  cut  him.  It  appears  on  cross-examina- 
tion that  he  did  not  see  defendant  at  all,  or  if  he  saw 
him,  did  not  know  him  to  be  the  defendant. 
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Chenaui/t  &  Chbnault,  for  appellant.  No  brief 
reached  the  Reporter. 

R.  C.  BmcKELL,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  provi- 
sions of  section  23,  Acts  1909,  p.  317,  are  mandatory, 
and  a  plea  of  not  guilty  shuts  off  a  plea  in  abatement. 
In  any  event,  the  plea  was  not  based  on  the  only  statu- 
tory ground. — Odom  i\  State,  1  Ala.  App.  68 ;  Orandail 
V,  State,  2  Ala.  App.  112;  Collins  v.  State,  3  Ala.  App. 
64.  There  was  evidence  to  support  the  theory  of  con- 
spiracy, and  hence,  the  statements  attributed  to  the 
co-defendant  were  properly  admitted  against  defend- 
ant.— liostreU  V.  State,  1  Ala.  App.  178;  West  v.  State, 
168  Ala.  1;  Collins  v.  State,  138  Ala.  57;  Johnson  v. 
State,  87  Ala.  39.  It  does  not  appear  that  the  charges 
were  requested  before  the  jury  retired,  and  the  pre- 
sumption is  indulged  that  that  was  the  basis  of  the 
court's  refusal  to  give  them. 

THOMAS,  J. — The  defendant  was  indicted  for  mur- 
der. On  August  22,  1912,  the  same  term  of  the  court  at 
which  he  was  indicted,  he  was  duly  arraigned,  and  then 
and  there  pleaded  not  guilty  to  the  indictment;  where- 
upon the  court  set  August  27,  1912,  as  the  day  for  the 
trial  of  the  case,  and  proceeded  in  all  respects  as  requir- 
ed by  law  to  draw  a  special  jury  of  40  persons,  which, 
with  the  regular  jurors  (36  in  number)  drawn  and  sum- 
moned for  the  week  of  the  trial,  were  to  and  did  con- 
stitute the  list  from  which  the  jury  was  to  be  selected 
for  the  trial  of  the  case.  On  August  27,  1912,  when  the 
case  was  called  for  trial,  the  defendant  asked  leave  to 
withdraw  his  plea  of  "not  guilty"  (which  he  had  inter-, 
posed,  as  said,  on  his  arraignment  five  days  before)  and 
to  file  a  plea  in  abatement,  setting  up  in  effect  that  the 
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grand  jury  which  found  the  indictment  was  not  organiz- 
ed as  required  by  law  in  particulars  set  up  in  the  plea. 
The  court  granted  the  defendant  the  leave  so  prayed, 
and  then  on  motion  of  the  solicitor  struck  the  plea  in 
abatement;  whereupon  the  defendant  again  filed  his 
plea  of  not  guilty,  and  the  trial  proceeded,  and  defend- 
ant was  convicted. 

Among  the  alleged  errors  we  are  called  on  to  review 
is  that  of  the  court  in  striking  the  plea  in  abatement. 
Whether  it  was  meritoriously  done  or  not,  we  need  not 
consider,  since  we  are  of  opinion  that  the  court  was 
without  authority  in  the  first  instance  to  permit  the  in- 
terposition of  the  plea  at  the  trial,  when  the  defendant 
had  previously,  on  his  arraignment,  pleaded  not  guilty. 
We  are  aware  of  the  general  rule  that  the  trial  court 
ordinarily  has  the  power,  which  it  may  exercise  in  its 
sound  discretion,  to  allow  a  party,  who  has  not  pleaded 
in  the  order  required  by  the  rules  of  pleading,  to  with- 
draw pleading  already  filed,  for  the  purpose  of  filing 
other  pleading  which  should  have  preceded  in  point  of 
filing  that  which  is  allowed  to  be  withdrawn;  and  this 
rule  would  obtain  here,  but  for  the  fact  that  in  this  in- 
stance the  Legislature  by  express  statutory  provision, 
mandatory  in  terms,  has  seen  fit  to  withdraw  that  pow- 
er from  trial  courts.  Section  23  of  the  jury  law  (Acts 
Sp.  Sess.  1909,  p.  315)  provides,  among  other  things,  as 
follows :  "Any  plea  in  abatement  to  an  indictment  must 
be  filed  at  the  first  term  at  which  the  indictment  was 
found,  if  the  accused  has  been  arrested,  or,  if  the  accus- 
ed has  not  been  arrested,  such  plea  in  abatement  must 
be  filed  at  the  first  term  at  which  it  is  practicable  after 
defendant  has  been  arrested,  and  in  all  cases  such  plea 
in  abatement  must  he  filed  before  the  plea  to  the  merits/^ 
The  last  clause — the  part  italicized — is  applicable  here, 
and  renders  nugatory  the  act  of  the  trial  court  in  per- 
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mitting  the  plea  in  abatement  to  be  filed  at  the  trial, 
when  a  plea  of  not  guilty  had  been  previously  interpos- 
ed on  arraignment  five  days  before.  The  purpose  of  this 
statutory  requirement,  in  cases  where  the  law  makes  it 
necessary  to  draw  and  summon  a  special  jury  for  the 
trial,  is  both  plain  and  wise.  Its  design  is  to  save  the 
county  the  useless  expense — per  diem  and  mileage — of 
the  attendance  of  special  jurors,  in  cases  where  the 
plea  in  abatement  to  the  indictment  is  good.  If  the 
plea  is  filed,  as  the  statute  requires,  on  arraignment,  and 
is  then  sustained  by  the  court  (which  is  often  done  with- 
out the  intervention  of  a  jury),  there  is  then  no  neces- 
sity, of  course,  for  drawing  or  summoning  a  special  jury 
for  a  future  day  to  try  the  case,  since  the  case  is  at  an 
end.  If,  on  the  other  hand,  the  plea  is  not  filed  when 
defendant  is  arraigned,  but  he  then  pleads  not  guilty 
(thereby  necessitating  the  drawing  of  a  special  jury  to 
be  summoned  for  a  future  day  to  try  the  case),  then  on 
that  day  to  permit  him  to  file  a  plea  in  abatement 
would,  if  the  plea  were  good,  put  the  county  to  the  large 
and  needless  expense  of  a  special  jury,  which  would 
have  probably  lieen  saved  if  the  plea  had  been  filed  when 
'.lefendant  was  arraigned.  While  we  are  of  opinion  that 
the  trial  court  did  not  err  in  its  rulings  on  the  plea 
I  Acts  Sp.  Sos.H.  1909,  p.  315,  §  23;  Collins  v.  State,  3 
Ala.  App.  65,  58  South.  80),  yet  we  refrain  from  a  dis- 
cussion of  and  decision  upon  that  question,  because,  as 
shown,  it  is  not  properly  before  us. 

The  question,  "What  did  Pearce  say?''  propounded  by 
the  solicitor  to  the  state's  witness  Delmar  Sciverly,  call- 
ed for  and  elicited  evidence  clearly  admissible  as  a  part 
of  the  res  gestse,  if  not  also  otherwise  admissible. — 1 
May.  Dig.  pp.  772,  773;  Blmmt  v.  State,  49  Ala.  381. 
Pearce,  referred  to  in  the  question,  was  jointly  indicted 
with  defendant,  and,  though  not  himself  on  trial,  the 
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epithet  applied  by  him  to  deceased,  which  the  question 
brought  out,  was  uttered  during  the  course  of  the  same 
difficulty  in  which  deceased  was  killed,  and  into  which 
the  defendant  (said  Pearce's  brother)  subsequently,  but 
before  the  killing,  entered  in  aid  of  his  brother,  as  some 
of  the  evidence  tended  to  show. 

The  court  committed  no  error  in  overruling  the  mo- 
tion of  the  defendant  to  exclude  the  whole  testimony  of 
the  state's  witness  Will  Turner.  The  sole  ground  of  the 
motion  was  that  the  testimony  of  the  witness  did  not 
show  that  defendant  had  any  connection  with  the  diffi- 
culty at  all.  It  often  happens,  and  is  most  frequently 
true,  that  the  state  is  unable  to  prove  its  whole  case  by 
a  single  witness;  but  this  fact  does  not  render  the  whole 
testimony  of  the  witness  inadmissible,  if  it  relates  a  sin- 
gle material  fact  in  the  case  of  the  state.  Other  wit- 
nesses for  the  state  did  connect  the  defendant  with  the 
commission  of  the  crime. 

The  defendant  offered  to  prove  by  one  witness  that 
deceased  at  the  time  he  was  killed,  on  account  of  family 
troubles,  was  living  separate  and  apart  from  his  wife. 
The  defendant's  counsel  insists  that  such  evidence  was 
relevant  as  a  circumstance  which  the  jury  might  con- 
sider as  tending  to  show  that  the  deceased,  during  the 
fatal  difficulty,  was  in  a  reckless  state  of  mind  on  ac- 
count of  his  family  troubles — although  the  difficulty 
was  not  had  with  any  member  of  his  family,  and  was 
not  about  or  in  any  way  connected  with  such  family 
troubles,  but  arose  out  of  the  fact  that  defendant's 
brother,  Pearce,  was  imposing  on  or  hectoring  deceased's 
younger  brother,  an  epileptic,  who  called  on  deceased  for 
assistance.  The  mere  statement  of  the  contention  is 
sufficient  for  the  legal  mind  to  see,  without  the  neces- 
sity of  discussion,  that  the  action  of  the  court,  in  declin- 
ing to  permit  evidence  of  the  troubles  of  deceased  with 
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his  own  wife,  was  entirely  proper.  It  is  true  that  in 
some  cases  of  homicide  it  becomes  material  to  show  that 
deceased  was  a  violent,  reckless,  and  bloodthirsty  man ; 
bnt  the  law  does  not  permit  the  fact  to  be  established 
by  the  method  of  proof  here  attempted. 

The  defendant  requested  in  wTiting  a  number  of 
charges,  which  were  refused;  but  the  bill  of  exceptions 
nowhere  shows  that  these  refused  charges  were  request- 
ed before  the  jury  retired.  They  cannot,  therefore,  be 
reviewed ;  since  it  will  be  presumed  in  favor  of  the  rul- 
ing of  the  trial  court,  when  the  record  does  not  show 
to  the  contrary,  that  the  charges,  if  good,  were  refused 
because  not  requested  before  the  jury  retired. — Donor 
hoo  &  Mathetcs  v.  Tarrant,  1  Ala.  App.  446,  55  South. 
270;  2  May.  Dig.  p.  576,  §26. 

We  have  discussed  the  only  errors  urged,  we  find 
none  in  the  record,  and  the  judgment  of  conviction  is 
consequently  affirmed. 

Affirmed. 


Olive  V.  The  State. 

Manslaughter. 

(Decided  May  20,  1913.    63  South.  36.) 

1.  UomUHde;  Self  Defense;  Jury  Question. — It  was  for  the  jurj^ 
to  say  whether  circumstances  made  it  necessary  for  defendant  to 
take  the  life  of  deceased  to  save  his  own,  or  to  save  his  iJerson  from 
serious  bodily  harm,  or  whether  a  reasonable  belief  as  to  such  nec- 
essity existed,  although  the  evidence  of  the  state  did  not  contradict 
the  testimony  of  defendant,  wlio  was  the  only  eye  witness,  and 
although  defendant  was  free  from  fault  in  bringing  on  the  difficulty. 

2.  Same;  Degree;  Jury  Question. — The  question  of  the  degree  of 
the  homicide  is  a  question  for  the  jury  where  the  evidence  is  such 
as  to  warrant  the  submission  to  the  jury  of  the  guilt  or  Innocence 
of  accused. 
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3.  Charge  of  Court;  Degree  of  Proof. — A  charge  asserting  that  if 
the  mind  of  the  jury  was  in  a  state  of  confusion  as  to  defendant's 
guilt  or  Innocence,  he  should  be  acquitted  was  susceptible  of  the 
construction  that  their  minds  must  be  satisfied  as  to  his  guilt,  which 
requires  a  too  high  degree  of  proof. 

4.  Same;  Covered  by  Those  Given. — Where  the  court  had  already 
instructed  at  the  request  of  defendant  that  the  uncontradicted  evi- 
dence showed  that  defendant  did  not  bring  on  the  difficulty,  it  was 
harmless  error  to  decline  to  instruct  that  threats  by  deceased  could 
be  considered  in  determining  who  brought  on  the  difficulty. 

5.  Same;  Undue  Prominence  to  Evidence, — A  charge  asserting  that 
as  the  state  had  introduced  a  certain  witness  and  vouched  for  his 
testimony,  the  jury  had  the  right,  and  it  was  its  duty  to  consider 
the  evidence  of  the  witness  for  a  certain  purpose,  was  properly  re- 
fused as  giving  undue  prominence  to  a  particular  matter. 

Appeal  from  Fayette  Circuit  Court. 

Heard  before  Hon.  Beknard  Haewood, 

Elmer  Olive  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 

The  following  are  the  charges  referred  to : 

"(1)  If,  after  considering  all  the  evidence,  the  minds 
of  the  jury  should  be  in  a  state  of  confusion  as  to  de- 
fendant's guilt  or  innocence,  you  must  find  the  defend- 
ant not  guilty." 

"(16)  I  charge  you  that  evidence  of  threats  is  admis: 
sible  in  this  case  to  enable  the  jury  to  determine  who 
provoked  the  difficulty,  for  the  law  says  that  a  man  who 
has  threatened  is  more  likely  to  bring  on  a  fight  than 
another  who  may  be  in  a  good  humor." 

The  charge  in  the  third  assignment  of  error  is  not 
numbered,  but  charge  16  is  as  above  set  out. 

"(20)  The  state  has  introduced  Dr.  Collins,  and  when 
the  state  does  this  it  vouches  for  the  evidence  of  the  wit- 
ness, and  you  have  the  right  and  it  is  your  duty  to  con- 
sider the  statements  of  Dr.  Collins  as  to  what  Olive  said 
there  at  the  time  as  to  who  brought  on  the  difficulty." 

"(22)  If  the  jury  believe  the  evidence  in  this  case, 
they  cannot  find  the  defendant  guilty  of  manslaughter 
in  the  first  degree." 
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R.  H.  SCRIVBNEE,  for  appellant.  This  is  the  second 
appeal  in  this  case. — Olive  v.  State,  2  Ala.  App.  77.  The 
court  erred  in  refusing  charge  1. — Elmore  v.  State,  92 
Ala.  51;  A.  0.  8.  v.  Hill,  9  South.  722;  Calhoun  v.  Hattr 
non,  87  Ala.  277;  B.  R.  L.  &  P.  Co.  v.  Saxon,  59  South. 
584.  The  court  erred  in  refusing  charges  2  and  3,  De- 
fendant was  entitled  to  the  affirmative  charge,  as  he  was 
the  only  eye  witness,  and  his  testimony  was  not  con- 
troverted by  the  state. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Mabtin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — This  is  the  second  appeal  in  this  case 
— the  former  being  reported  in  Olive  v.  State,  2  Ala. 
App.  77,  57  South.  66,  where  the  judgment  of  conviction 
was  reversed.  On  the  subsequent  trial  the  defendant 
was  convicted  of  manslaughter  in  the  first  degree,  and 
sentenced  for  five  years.  The  only  errors  now  urged 
are  those  alleged  to  have  been  committed  by  the  trial 
court  in  the  refusal  of  certain  written  instructions  re- 
quested by  defendant,  and  it  is  not  necessary  to  an  un- 
derstanding of  the  disposition  we  make  of  these  rulings 
that  the  facts  of  the  case  be  reviewed  or  set  out. 

Under  a  recent  decision  of  our  Supreme  Court,  made 
in  the  case  of  A.  O.  S.  R.  R.  Co.  v.  Robinson,  62  South. 
813,  Avhere  the  subject  is  fully  discussed  and  the  cases 
reviewed,  it  is  not  reversible  error  for  the  trial  court  to 
refuse  charges  like  that  set  out  in  the  first  assignment 
of  error. — A.  O.  S.  R.  R.  Co.  v.  Rohison. 

Neither  did  the  court  err  in  refusing  the  affirmative 
charge  requested  by  defendant;  for  even  assuming,  con- 
trary to  the  truth,  that  inferences  from  the  facts  proved 
by  the  state  did  not  at  all  contradict  defendant's  ver- 
sion of  the  difficulty — he  being  the  only  eyewitness  as 
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to  how  it  happened  and  took  place — and  even  assuming 
that  he  was  free  from  fault  in  bringing  on  the  difficulty, 
as  he  s-wore,  and  that  he  fired  only  under  the  conditions 
and  circumstances  testified  to  by  him,  it  was  still  for 
the  jury  to  say  whether  these  conditions  and  circum- 
stances were  such  as  to  create  the  necessity  of  taking 
the  life  of  deceased  in  order  for  him  (defendant)  to  save 
his  own  life,  or  his  person  from  serious  bodily  harm, 
or  a  reasonable  belief  that  such  necessity  existed. — De 
Arman  v.  State,  71  Ala.  351. 

It  is  unnecessary  to  consider  whether  refufc^ed  charge 
No.  16,  made  the  basis  of  the  third  assignment  of  error, 
asserted  a  correct  proposition  of  law  or  not,  or  whether 
if  it  did  it  w^as  not  faulty  as  being  argumentative,  since, 
even  assuming  that  it  was  a  good  charge  in  every  partic- 
ular, there  w^as  no  injury  in  refusing  it,  for  the  reason 
that  the  court  affirmatively  instructed  the  jury  in  writ- 
ing at  defendant's  request  that  "the  uncontradicted  evi- 
dence in  the  case  is  that  defendant  did  not  provoke  or 
bring  on  the  difficulty,"  which  was  equivalent  to  charg- 
ing that  if  the  jury  believe  the  evidence,  they  must  find 
that  the  defendant  did  not  provoke  or  bring  on  the  diffi- 
culty. Therefore  there  could  be  no  injury,  if  error,  in 
refusing  a  charge  asserting  in  effect,  as  said  charge  No. 
16  did,  that  threats  made  by  deceased  could  be  consid- 
ered by  the  jury  in  determining  who  brought  on  the 
difficulty. 

For  the  same  reason  there  could  be  no  injury  in  re- 
fusing charge  No.  20,  set  out  in  the  fourth  assignment 
of  error.  Besides,  the  charge  is  objectionable,  if  for  no 
other  reason,  as  attempting  to  single  out  and  give  un- 
due prominence  to  the  testimony  of  the  witness  named. 

There  was  no  error  in  refusing  written  charge  num- 
bered 22.  The  question  of  the  degree  of  homicide  of 
which  the  defendant  is  guilty  is  always  a  question  for 
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the  jury,  and  not  the  court,  when  the  evidence  is  such 
as  to  warrant  the  submission  to  the  jury  of  the  guilt  or 
innocence  of  the  accused. 
Affirmed. 


Newell  V.  The  State. 

Manslaughter, 

(Decided  June  19,  1013.    G2  South.  968.) 

1.  Indictment  and  Information;  Abatement;  Grand  Jurors, — A 
plea  of  abatement  to  an  Indictment  on  the  ground  that  the  judge 
of  the  county  court  who  drew  the  grand  jury  was  not  notified  by  the 
clerk  as  required  by  section  15,  Acts  1909,  p.  310,  that  the  presid- 
ing judge  had  failed  to  draw  the  jurors  cannot  be  sustained  In  view 
of  section  23  of  the  same  act. 

2.  Criminal  Laic;  Solicitor;  Appointrnent  of  Substitute. — The 
authority  of  the  court  to  appoint  an  attorney  to  act  for  the  solicitor 
in  his  absence  does  not  depend  ui>on  the  excuse  of  the  solicitor  for 
absenting  himself,  or  upon  his  having  any  excuse  at  all.  (Sec.  7787, 
Code  1907.) 

Appeal  from  Geneva  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearcb. 
Buddie  Newell  was  convicted  of  manslaughter  and  he 
appeals.    Affirmed. 

J.  F.  Johnson,  for  appellant.  Section  15,  Acts  1909, 
requires  the  clerk  to  notify  the  county  judge  in  writing 
of  the  failure  of  the  circuit  judge  to  draw  the  jury,  and 
the  failure  to  do  so  where  written  notice  is  required  is 
fatal.— 29  Cyc.  1117;  1  N.  Y.  App.  Div.  586;  14  Wend. 
539 ;  3  Johns.  107 ;  53  Barb.  407.  No  excuse  is  shown  for 
the  absence  of  the  solicitor,  and  hence,  the  court  was 
without  authority  to  appoint  an  attorney  to  act  in  his 
stead.— Sec.  7782,  Code  1907;  State  v.  Williams,  48  Ark. 
227 ;  Opie  v,  Clan<^ey,  27  R.  I.  42.    Counsel  discuss  other 
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assignments  of  error,  but  without  further  citation  of 
authority. 

R.  C.  Bbickbll^  Attorney  General,  and  W.  L.  Maetin^ 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J.— The  defendant  by  plea  in  abat^ 
rnent  set  up,  as  an  objection  to  the  indictment,  that  the 
grand  jury  which  preferred  it  was  drawn  by  Hon.  John 
A.  Campbell,  judge  of  the  Geneva  county  court,  without 
his  having  been  notified  in  writing  by  the  clerk  of  the 
(!Ourt  that  the  presiding  judge  of  the  court  had  failed  to 
draw  the  jurors,  as  directed  by  the  statute.  Section  15 
of  the  present  jury  law  (Acts  Special  Session  1909,  pp. 
305,  310,  311),  after  making  provisions  for  the  drawing 
of  juries  by  the  presiding  judge  of  the  court,  provides 
as  follows:  "If  for  any  reason  the  judge  of  the  court 
fails  to  draw  the  juries  as  required  in  this  section  be- 
fore the  twenty  days  above  mentioned  the  clerk  of  such 
court  shall  notify  the  judge  of  any  court  of  record,  ex- 
cept probate  judge,  residing  nearest  to  the  place  of  hold- 
ing the  court,  and  it  shall  be  his  duty  upon  receiving 
such  notification  to  immediately  draw  the  juries  for  the 
next  term  of  the  court  in  the  manner  herein  provided." 
It  is  to  be  observed  that  this  provision  does  not  confer 
upon  the  clerk  any  power  or  authority  to  select  or  des- 
ignate the  officer  by  whom  the  juries  shall  be  drawn  in 
the  event  of  the  failure  of  the  presiding  judge  of  the 
court  to  draw  them  as  directed  by  the  statute.  The  law 
itself  designates  "the  judge  of  any  court  of  record,  ex- 
cept probate  judge,  residing  nearest  to  the  place  of  hold- 
ing the  court,"  as  the  ofiBcer  who  is  to  perform  that 
function  in  such  an  event.  So  far  slb  the  clerk  is  given 
any  part  in  the  matter,  he  is  simply  required  to  notify 
that  ofiBcer  of  the  failure  of  the  presiding  judge  of  the 
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court  to  draw  the  juries.  Section  23  of  the  same  stat- 
ute provides  that  "no  objection  can  be  taken  to  an  in- 
dictment by  plea  in  abatement  except  upon  the  ground 
that  the  grand  jurors  who  found  the  indictment  were 
not  drawn  by  the  ofl&cer  designated  by  the  law  to  draw 
the  same."  Under  this  provision  such  an  irregularity 
as  the  failure  of  such  officer  to  receive  a  notice  for  which 
the  statute  provides  is  not  permitted  to  be  made  the 
basis  of  a  plea  in  abatement  to  the  indictment.  The 
plea  in  abatement  in  this  case  was  subject  to  the  demur- 
rer pointing  out  its  failure  to  aver  or  show  that  the 
grand  jurors  who  found  the  indictment  were  not  drawn 
by  the  officer  designated  by  law  to  draw  the  same,  and 
that  demurrer  was  properly  sustained.  The  plea  in 
abatement  did  not  show  .the  existence  of  the  fact  which 
was  the  requisite  of  its  sufficiency. 

There  is  nothing  in  the  terms  of  the  statute  (Code, 
§  7787)  authorizing  the  presiding  judge  to  appoint  a 
competent  attorney  to  act  in  the  solicitor's  place,  "Avhen 
the  solicitor  is  absent,"  to  indicate  that  the  power  or  au- 
thority of  the  court  in  that  event  is  at  all  dependent 
upon  the  sufficiency  of  the  solicitor's  excuse  for  being 
absent,  or  upon  his  having  any  excuse  at  all  for  absent- 
ing him.self.  We  are  of  opinion  that  the  plain  purpose 
of  this  provision  is  to  enable  the  solicitor's  place  to  be 
filled,  and  the  business  of  the  court  to  be  proceeded 
Avith,  in  such  an  event,  without  regard  to  the  reason,  or 
the  absence  of  reason,  for  his  failure  to  attend.  The  de- 
fendant's fifth  plea  in  abatement  was  subject  to  demur- 
rer l)eeause  of  its  failure  to  show  absence  of  authority 
in  the  court  to  appoint,  to  act  in  the  solicitor's  place, 
the  person  who  was  doing  so  at  the  time  the  indictment 
was  found.  The  court  did  not  err  in  sustaining  the  de- 
murrer to  that  plea. 
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The  motion  of  the  Attorney  General  to  strike  the  bill 
of  exceptions  in  this  case  must  be  granted.  It  was  not 
presented  within  90  days  from  the  day  on  which  the 
judgment  was  entered. — Code,  §  3019. 

What  has  been  said  disposes  of  the  only  questions  pre- 
sented for  review. 

Affirmed. 


Ward  V.  The  State. 

Assault  With  Intent  to  Murder. 

(Decided  June  21,  1913.    62  South.  093.) 

1.  Criminal  Law;  Transcript;  Matters  Necessary  to  he  8hovm. — 
Where  no  question  was  raised  as  to  the  drawing,  summoning  or  em- 
panelling the  jury,  it  is  not  necessary  that  the  transcript  of  the  rec- 
ord show  the  organization  of  the  grand  and  petit  Jury,  and  so  much 
of  the  transcript  will  be  stricken  on  motion. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  tes- 
timony of  the  prosecuting  witness  was  not  contradicted  wherein  he 
told  defendant  he  would  tear  up  a  pack  of  cards  before  he  would 
give  them  to  defendant,  and  that  defendant  shot  him  when  he  put 
his  hand  in  his  pocket  to  tear  them,  It  was  not  prejudicial  to  de- 
fendant to  strike  out  that  part  of  the  testimony  of  his  witness  In 
which  he  stated  that  the  prosecuting  witness,  put  his  hand  in  his 
pocket,  as  if  he  was  going  to  tear  up  the  cards. 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  Mikb  Sollie. 
Square  Ward  was  convicted  of  an  assault  with  intent 
to  murder  and  he  appeals.    Affirmed. 

H.  L.  Maetin^  for  appellant.  No  brief  reached  the 
Reporter. 

R.  C.  Beickbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  organi- 
zation of  the  grand  and  petit  jury  should  be  stricken 
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from  the  record,  as  no  question  was  made  thereon. — 
Redmon  v.  State,  present  term.  The  bill  of  exceptions 
should  be  stricken  because  not  signed  in  time,  nor  was 
the  record  filed  within  the  year. — Swain  v.  State,  60 
South,  96L 

PELHAM,  J. — ^The  attorney  General  has  made  a  mo- 
tion in  this  case  to  strike  from  the  transcript  the  part 
thereof  showing  the  organization  of  certain  grand  and 
petit  juries,  setting  out  in  full  the  venires.  No  question 
is  shown  to  have  been  raised  before  the  trial  court  nec- 
essitating setting  out  such  organization  and  venires,  and 
that  part  of  the  transcript  relating  to  those  matters  is 
stricken. — Redman  v.  State,  Infra,  62  South.  992,  pres- 
ent term. 

The  defendant  was  indicted  for  an  assault  upon  one 
Will  McCarty  with  the  intent  to  murder  him.  The  evi- 
dence showed  that  the  shooting  of  McCarty  by  the  de- 
fendant grew  out  of  a  dispute  over  a  deck  of  playing 
cards.  McCarty  testified  that  the  defendant  demanded 
of  him  the  deck  of  cards  he  had  in  his  possession,  and 
that  he  refused,  and  replied  that  he  would  tear  them  up 
first,  and  that  when  he  put  his  hand  in  his  pocket  to 
tear  them  up  the  defendant  shot  him.  The  defendant 
testified  that  he  did  not  intend  to  shoot  McCarty;  that 
when  McCarty  ran  his  hand  in  his  pocket  he  shot,  but 
did  not  know  whether  it  was  accidental  or  not — that 
they  were  all  drinking. 

The  defendant's  witness  Emmett  Wright  testified, 
among  other  things,  that  McCarty  ran  his  hand  in  his 
pocket  like  he  was  going  to  tear  up  the  cards;  that  he 
did  not  know  whether  he  had  the  cards  in  his  pocket  or 
not.  On  motion  of  the  solicitor  the  court  excluded  the 
statement  of  the  witness,  "Like  he  was  going  to  tear  up 
the  cards."    This  action  of  the  court  could  not  possibly 
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have  been  injurious  to  the  defendant.  It  was  but  cor- 
roborative of  the  prosecuting  witness^  statement,  to  the 
same  effect,  that  was  undisputed. 

The  general  charge  requested  by  the  defendant  was 
properly  refused. 

We  find  no  error  in  the  record. 

Affirmed. 


Smith  V.  The  State. 

Assault  With  Intent  to  Murder. 

(Decided  April  8,  1913.    62  South.  575.) 

1.  Names;  Idem  Sonans;  Initials. — The  name  "J.  Van  Smith"  in 
an  indictment  is  not  idem  sonans  with  *'Javan  J.  Smith"  as  the  in- 
itials are  not  r^arded  in  considering  a  plea  in  abatement  setting  up 
misnomer. 

2.  Assault  With  Intent  to  Murder;  Principals  and  Accessories. 
Under  section  6219,  Code  1907,  in  a  prosecution  for  assault  with  in- 
tent to  murder,  it  was  necessary  in  order  to  convict  the  defendant 
for  the  act  of  his  son,  who  fired  the  gun,  to  show  that  defendant  was 
connected  with  the  offense  to  such  an  extent  as  would  render  him  a 
principal  in  the  second  degree,  or  an  accessory  before  the  fact,  at 
the  common  law- 

3.  Same. — If  a  defendant  was  present  actually  or  constructively, 
when  his  son  fired  the  gun  and  aided  or  abetted  him,  or  beforehand 
counselled  or  conspired  with  the  son,  but  was  absent  when  the  shoot- 
ing occurred,  it  would  justify  his  conviction  of  an  assault  with  in- 
tent to  murder,  if  the  intent  was  there,  and  if  not,  of  assault  and 
battery,  the  son  being  guilty  at  least  of  the  latter. 

4.  Same;  Evidence;  Previous  Threats  and  Quarrels. — Evidence 
that  the  prosecutors  were  tenants  of  defendant  and  his  son;  that 
they  had  quarreled,  that  defendant  learned  that  one  of  the  tenants 
intended  leaving  and  giving  up  his  mules  to  the  person  from  whom 
they  were  purchased,  and  said  that  the  tenant  should  not  leave  until 
he  had  paid  him  and  his  son,  that  the  night  before  the  shooting  de- 
fendant and  son  went  to  the  tenant's  horse  and  threatened  the  family 
with  physical  violence,  and  that  one  of  two  persons  fired  at  ten- 
ant and  others  as  they  were  leaving,  was  admissible,  in  a  prosecu- 
tion for  assault  with  intent  to  murder  such  tenants  by  the  defendant 
and  his  son. 

5.  Same;  Threats;  Acts  of  Prosecutor. — Where  the  prosecution 
was  for  assault  with  intent  to  murder  prosecutors,  who  were  ten- 
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antB  of  defendant  and  his  son,  it  was  not  competent  to  show  that 
after  threats  made  by  defendant,  that  tenants  would  not  be  permitted 
to  leave  the  farm  without  paying  their  debts,  the  tenants  went  after 
friends  who  came  and  sat  up  with  them  all  the  night  before  the 
shooting  In  anticipation  of  danger. 

6.  Same;  Intent;  Evidence, — In  a  prosecution  for  assault  with  in- 
tent to  murder  by  shooting  with  a  gun  loaded  with  blrdshot,  It  was 
competent  for  defendant  to  show  the  carrying  distance  of  a  gun  of 
the  liind  used,  Its  danger  zone,  and  that  it  would  not  cause  death 
or  serious  bodily  harm  at  forty  yards,  which  was  less  than  the  dis- 
tance proven,  as  bearing  on  the  intent 

7.  Bame, — If  it  would  not  be  possible  to  kill  a  person  with  a  shot- 
gun at  the  distance  which  separated  the  assailant  from  the  person 
assaulted,  and  the  assailant  knew  of  this  impossibility,  there  could 
be  no  conviction  of  an  assault  with  Intent  to  murder,  the  Intent 
being  essential. 

8.  Same, — A  person  may  be  guilty  of  an  assault  with  Intent  to 
murder  if  he  had  such  intent  at  the  time,  although  the  means  se- 
lected for  its  execution,  and  used  In  its  attempt  would  not  ordinarily 
accomplish  the  result  Intended,  if  the  person  w^as  ignorant  of  this 
fact,  and  thought  he  was  in  fact  employing  means  capable  of  execut- 
ing his  design. 

9.  Same;  Principals  and  Accessories;  Instructions. — ^Where  the 
evidence  tended  to  show  that  defendant's  son  did  the  shooting,  and 
there  was  evidence  of  a  conspiracy,  a  charge  assuming  that  the 
actual  firing  of  the  gun  by  defendant  was  essential  to  a  conviction, 
was  properly  refused. 

10.  Conspiracy ;  What  is. — Criminally  a  conspiracy  is  a  distinct 
substantive  offense,  complete  when  the  corrupt  agreement  Is  enter- 
ed into,  though  no  act  is  done  in  pursuance  of  It. 

11.  Same;  Evidence. — Evidence  of  an  agreement  need  not  be  shown 
to  prove  a  conspiracy,  but  it  may  be  proven  Inferentlally  or  by  cir- 
cumstantial evidence. 

12.  Sam£. — The  acts,  conduct  and  declaration  of  conspirators  In  pro- 
moting, or  in  relation  to  the  purpose  of  conspiracy,  may  be  given  in 
evidence  where  there  is  other  proof  sufficient  to  show  prima  facie 
a  conspiracy. 

13.  Same;  Question  of  Law. — It  is  a  matter  for  the  court  to  deter- 
mine when  there  is  sufficient  proof  of  conspiracy  to  admit  in  evi- 
dence acts  and  declarations  of  the  conspirators. 

14.  Same. — A  court  will  not  be  put  in  error  for  admitting  in  evi- 
dence the  acts  or  declarations  of  conspirators  without  preliminary 
proof  of  the  conspiracy,  if  sufficient  prima  facie  proof  of  the  con- 
spiracy Is  brought  out  at  any  stage  of  the  proceedings. 

15.  Same;  Sufficiency  of  Proof.— The  evidence  examined  and  held 
sufficient  as  preliminary  prima  fade  evidence  of  conspiracy  to  war- 
rant the  admission  and  declarations  of  the  conspirators. 

16.  Evidence;  Conclusion. — Where  the  witness  did  not  recognize  the 
persons  doing  the  shooting,  it  was  not  competent  for  him  to  state 
that  because  of  prior  difficulties  he  judged  it  was  defendant  and  his 
son. 
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17.  Bame;  Opinion, — Where  a  witness  is  shown  to  be  qualified,  he 
was  competent  to  testify  as  to  the  carrying  distance  of  a  shotgun  of 
the  kind  used,  its  danger  zone,  and  that  it  would  not  cause  death  or 
serious  bodily  harm  at  a  distance  of  forty  yards,  when  loaded  with 
bird  shot. 

18.  Same;  Former  Difficulty;  Details. — ^Where  it  is  sought  to  hold 
a  defendant  as  a  conspirator  with  his  son  who  did  the  shooting,  it 
was  competent  to  show  all  that  defendant  did  or  said  in  a  previous 
difficulty,  as  tending  to  establish  the  conspiracy,  although  as  a 
general  rule,  the  details  of  former  difficulties  are  not  admissible. 

19-  Witnesses;  Qualification;  Character. — ^A  witness  on  character 
must  be  able  to  state  first  that  he  knows  the  general  character  of 
defendant  before  stating  whether  it  is  good  or  bad,  and  from  such 
knowledge  may  testify  that  he  would  not  believe  defendant  on  his 
oath  in  a  court  of  justice  either  generally  or  in  a  case  in  which  de- 
fendant is  interested. 

Appeal  from  Clay  County  Court. 

Heard  before  Hon.  E.  J.  Garrison. 

J.  Van  Smith  was  convicted  of  assault  with  intent  to 
murder,  and  he  appeals.    Reversed  and  remanded. 

The  facts  are  sufficiently  stated  in  the  opinion.  The 
following  written  charges  were  refused  the  defendant: 
(10)  "The  court  charges  the  jury  that,  unless  the  de- 
fendant fired  upon  the  parties  in  the  wagon  with  the 
intention  to  murder  some  one  by  the  shot,  they  cannot 
find  the  defendant  guilty."  (11)  "The  court  charges 
the  jury  that  they  cannot  find  the  defendant  guilty  un- 
less they  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  he  fired  one  of  the  shots  testified  to  in  the 
evidence."  (12)  "The  court  charges  the  jury  that  if  they 
believe  from  the  evidence  beyond  a  reasonable  doubt  that 
Bud  Smith,  and  not  J.  Van  Smith,  fired  the  shots  they 
cannot  find  defendant  guilty."  (16)  "The  court  charges 
the  jury  that,  if  the  weapon  used  in  this  case  was  not  a 
weapon  ordinarily  calculated  to  produce  death  at  tne 
distance  from  which  it  was  fired,  then  defendant  can- 
not be  found  guilty  of  assault  with  intent  to  murder." 
(34)  "If  it  would  not  be  possible  to  kill  a  person  at  the 
distance  which  separated  the  persons  fired  upon  from 
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the  assailant  as  sworn  to  in  this  case,  then  the  defend- 
ant cannot  be  found  guilty  of  assault  with  intent  to 
murder." 

Blackwell  &  Agbe^  Knox^  Ackbe^  Dixon  &  Sterne, 
and  R.  G.  Rowi^nd,  for  appellant.  The  names  were  not 
idem  sonans  and  the  court  was  in  error  in  sustaining 
demurrer  to  the  plea  in  abatement. — Oerrish  v.  State, 
53  Ala.  477;  21  A.  &  E.  Enc.  of  Law  309.  The  fact  that 
defendants  had  said  something  to  the  wife  and  daughter 
of  Perry,  was  not  admissible,  as  it  is  not  charged  that 
any  assault  was  committed  on  them.  Neither  was  it 
competent  to  show  that  because  of  these  things,  Perry 
Avent  out  and  got  a  neighbor  to  sit  up  all  night  with  him. 
It  was  incompetent  for  witness  to  testify  that  because 
of  the  former  troubles,  the  witness  Avas  satisfied  defend- 
ant did  the  shooting. — Hardy  v.  Randle,  173  Ala.  522; 
Moore  v,  MaxiveU,  155  Ala.  302.  Before  the  acts  or  dec- 
larations of  conspirators  are  admissible,  there  must  be 
sufficient  preliminary  prima  facie  proof  of  a  conspir- 
acy.—J/orr/.v  r.  ^f(it(\  146  Ala.  89;  3  Enc.  of  Evi.  411. 
The  court,  therefore,  erred  in  admitting  the  acts  and 
declarations  of  the  conspirators,  as  there  was  not  suffi- 
cient proof  to  establish  a  <*onspiracy.  Charge  10  should 
have  been  given. — Elmore  v,  State,  110  Ala.  65.  Charge 
14  should  have  been  given. — Jolhfs  Case,  94  Ala.  20; 
Jackson's  Case,  94  Ala.  90;  WiUiams  v.  State,  77  Ala. 
53;  Meredith  v.  State,  60  Ala.  445;  Horfi's  Case,  98  Ala. 
30 ;  Clarrissa's  Case,  11  Ala.  57.  On  these  same  authori- 
ties, charges  16,  34  and  35  should  have  been  given.  Decla- 
rations made  prior  to  the  assault  were  not  admissible. 
— Langford  v.  State,  130  Ala.  74.  A  witness  shown  to 
be  familiar  with  the  carrying  capacity  of  a  gun,  its 
danger  zone,  and  that  it  would  not  produce  death  or 
serious  bodily  harm  at  a  certain  distance  when  loaded 


Digitized  by 


Google 


81  OF  ALABAMA.  191 

[Smith  V.  The  State.] 

with  birdshot,  is  competent  to  testify  to  these  facts.— 
People  V.  Lopez,  135  Cal.  23. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  plea 
in  abatement  was  subject  to  the  demurrer  interposed. — 
Diggs  v.  State,  49  Ala.  311;  Pace  v.  State,  69  Ala.  231; 
Underwood  v.  State,  72  Ala.  270 ;  Kimhrell  v.  State,  130 
Ala.  40.  The  demurrer  interposed  by  the  state  was 
proper,  the  doctrine  of  idem  sonans  applying,  and  the 
difference  in  pronunciation  not  being  sufficient  to  sup- 
port a  plea  of  abatement. — Block  v.  State,  66  Ala.  493; 
Donnelly  v.  State,  78  Ala.  453 ;  Rooks  v.  State,  83  Ala. 
76,  80;  Hunkers  v.  State,  87  Ala.  94,  96.  It  was  not 
error  to  admit  the  declaration  of  hostility  on  the  part  of 
the  defendant. — Myers  v.  State,  62  Ala.  599 ;  Hudson  v. 
State,  61  Ala.  33 ;  Henderson  v.  State,  70  Ala.  29 ;  Law- 
rence V,  State,  84  Ala.  424;  Drake  v.  State,  110  Ala.  9; 
Spragins  v.  State,  139  Ala.  93.  The  allowance  of  evi- 
dence to  support  the  conspiracy  charged  by  the  State 
was  not  improper.  Separate  and  disconnected  accounts 
of  the  conspiracy  in  line  with  the  common  design,  and 
in  furtherance  of  the  conspiracy,  may  be  given  in  evi- 
dence against  each  and  all  of  them. — Bonner  v.  State, 
107  Ala.  97,  106;  Williams  v.  State,  81  Ala.  1,  5;  John- 
son V.  State,  87  Ala,  39,  42 ;  Hunter  v.  State,  112  Ala. 
77;  Crittendon  v.  State,  134  Ala.  145,  153;  Collins  v. 
State,  138  Ala.  57,  61;  West  v.  State,  168  Ala.  l;Boswell 
V.  State,  1  Ala.  App.  178,  181.  The  defendant's  appear- 
ance of  anger  was  properly  shown. — Jenkins  v.  State, 

82  Ala.  25;  Prince  r.  State,  100  Ala.  144,  147;  Hains- 
uxyrth  v.  State,  136  Ala.  13,  18;  Miller  v.  State,  107  Ala. 
40,  43,  56.  The  statements  of  the  defendant,  as  testi- 
fied to  by  the  witness  Hamlin,  were  clearly  admissible 
as  incriminating.     The  proper  predicate  was  laid. — 
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King  v.  State,  40  Alsu  314,  319;  Steele  v.  State,  83  Ala. 
20,  25 ;  Dodson  v.  State,  86  Ala.  60,  63 ;  Becham  v.  State, 
100  Ala.  15,  17;  Shields  v.  State,  104  Ala,  35,  39;  Huff- 
man V.  State,  130  Ala.  89,  91-2;  Bush  v.  State,  136  Ala, 
85,  88.  The  evidence  sought  to  be  adduced  to  prove  the 
carrying  power  of  the  weapon  used  was  not  compe- 
tent. "A  loaded  gun,  discharged,  or  attempted  to  be 
discharged  at  another,  within  carrying  distance  is  a 
deadly  weapon,  and  unexplained,  raises  the  presumption 
of  malice  aforethought." — Crawford  v.  State,  86  Ala.  16, 
19 ;  Hadley  v.  State,  55  Ala.  31.  Herein  the  proof  show- 
ed that  the  assaulted  was  struck  with  the  shot  from  the 
gun  that  was  fired ;  so  the  element  of  malice  is  presum- 
ed.—SfmiYA  V,  State,  88  Ala.  23,  24 ;  Walls  v.  State,  90 
Ala.  618. 

THOMAS,  J. — The  defendant  was  indicted  under  the 
name  J.  Van  Smith,  and  he  pleaded  in  abatement  that 
his  correct  name  was  Javan  eT.  Smith.  The  state  de- 
murred to  the  plea,  which  was  sustained,  on  the  ground, 
among  others,  that  the  name  set  up  in  the  plea  is  idem 
sonans  with  that  stated  in  the  indictment. 

In  considering  the  plea  we  are  to  ignore  the  middle 
initial  "J."  given  therein,  since  the  criminal  law  re- 
gards a  middle  name  as  entirely  immaterial. — Rooks  v. 
State,  83  Ala.  80,  3  South.  720;  Pace  v\  State,  69  Ala- 
231,  44  Am.  Rep.  513;  Kimhrell  v.  State,  130  Ala.  40, 
30  South.  454.  So  the  plea  in  abatement  can  be  prop- 
erly regarded  as  alleging  that  the  defendant's  true  name 
is  Javan  Smith,  whereas  he  was  indicted  as  J.  Van 
Smith.  Clearly  the  two  sound  alike,  but  when  we  treat 
the  letter  J,  in  the  indictment,  as  only  an  initial  of 
another  name,  which  it  purports  only  to  be  (Diggs  v. 
State,  49  Ala,  311;  Oerrish  v.  State,  53  Ala.  477),  we 
have  as  the  only  given  name  of  the  defendant  stated  in 


Digitized  by 


Google 


8]  OF  ALABAMA.  193 

[Smith  V.  The  State.] 

the  indictment  that  of  Van  Smith,  which  is  not  idem 
sonans  with  that  of  Javan  Smith  given  in  the  plea.  The 
doctrine  of  idem  sonans  applies  only  to  names  that  are 
spelled  differently,  but  are  pronounced  alike,  and  was 
adopted  for  the  reason  that  orthography  provides  no 
rule  or  standard  for  the  correct  spelling  of  proper 
names.  A  person  may  spell  his  name  as  he  pleases,  and 
violate  no  rule  of  English;  other  persons  may  likewise 
spell  it  differently,  and  so  long  as  it  sounds  the  same 
the  law  will  treat  it  as  the  same. — 21  Am.  &  Eng.  Ency. 
Law,  p.  313  et  seq. ;  Rooks  v.  State,  83  Ala.  80,  3  South. 
720. 

We  find,  however,  nowhere  such  a  statment  or  appli- 
cation of  the  doctrine  of  idem  sonans  as  would  warrant 
its  extension  to  a  case  like  this,  and  the  reasons  under- 
lying the  rule  would  forbid.  If  Javan  Smith  can  be 
properly  indicted  as  J.  Van  Smith,  then  Eurah  Jones 
could  be  properly  tried  under  an  indictment  against  U. 
K.  Jones,  although  the  letters  U.  R.  may  be  the  real 
given  name  of  another  Jones  actually  intended  to  be  in- 
dicted, or  the  initials  of  Uriah  Rhodes  Jones.  The  lat- 
ter two  instances  are  not  cases  of  a  different  spelling  of 
the  same  name,  but  a  case  of  different  names;  and  we 
are  of  opinion  that  the  doctrine  of  idem  sonans  is  not 
applicable  to  either  instance. — Gerrish  v.  State,  53  Ala. 
477. 

At  common  law  a  person  may  be  connected  with  a 
felony  either  as  a  principal  in  the  first  degree,  as  a  prin- 
cipal in  the  second  degree,  or  aider  or  abetter,  as  an  ac- 
cessory before  the  fact,  or  as  an  accessory  after  the  fact. 
A  principal  in  the  first  degree  is  he  that  is  the  actor  or 
absolute  perpetrator  of  the  crime.  A  principal  in  the 
second  degree  is  one  who,  at  the  time  of  the  commission 
of  the  felony,  is  present,  either  actually  or  constructive- 
ly— that  is,  either  on  the  spot  or  near  enough  to  render 
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assistaDce  to  the  main  design  should  the  need  arise — 
and  aids  or  abets  in  its  commission  in  any  way  that  these 
words  are  defined  in  Raiford  v.  State,  59  Ala.  106 ;  Amos 
V.  State,  83  Ala.  1,  3  South.  749,  3  Am.  St.  Rep.  682; 
State  V.  Tally,  102  Ala.  63,  15  S^uth.  722.  An  "acces- 
sory''  is  one  who  is  not  the  chief  actor  in  the  felonious 
offense,  nor  present  at  its  perpetration,  but  is  in  some 
way  concerned  therein  either  before  or  after  the  act  is 
committe<L  If  one  be  absent  at  the  time  a  felony  is 
committed,  yet  procures,  counsels,  or  commands  another 
to  commit  it,  he  is  an  accessory  before  the  fact. — Qrif- 
fith  i\  State,  90  Ala.  583,  8  South.  812.  If,  knowing  a 
felony  to  have  been  committed,  he  receives,  relieves,  com- 
forts, or  assists  the  felon,  he  is  an  accessory  after  the 
fact.— 8  Am.  &  Eng.  Ency.  Law,  p.  292;  1  Am.  &  Eng. 
Ency.  Law.  p.  260. 

This  distinction  and  difference  between  the  several  of- 
fenders was  drawn  at  common  law  and  applicable  only 
in  cases  of  felony.  In  misdemeanors  every  person  so 
connected  Avith  the  offense  was  treated  as  a  principal 
and  could  be  indicted  and  tried  as  such — except  that  a 
participation  in  the  misdemeanor  after  the  fact  was 
hardly  noticed  by  the  law. — 1  Am.  &  Eng.  Ency.  Law, 
p.  261,  note  1.  Section  6219  of  the  Code  of  Alabama 
abolishes  the  distinction  existing  at  common  law  be- 
tween the  several  prime  offenders  in  cases  of  felony,  and 
makes  every  person  criminally  connected  with  the  act  a 
principal,  as  in  misdemeanors,  except  accessories  after 
the  fact.  It  declares :  "The  distinction  between  an  ac- 
cessory before  the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degrees  in  cases  of 
felony,  is  abolished;  and  all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  must  hereafter  be  in- 
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dieted,  tried,  and  punished  as  principals,  as  in  the  case 
of  misdemeanors."  Accessories  after  the  fact  are  dealt 
with  in  section  6220. 

The  defendant,  J.  Van  Smith,  and  his  son,  Bud 
Smith,  were  in  pursuance  of  the  statute  separately  in- 
dicted and  tried  as  principals  for  an  assault  with  intent 
to  murder  John  Perry,  Mrs.  E.  F.  Perry,  Henry  Wilkes, 
and  Ernest  McCarley — all  of  them  in  one  count  and 
each  of  them  in  separate  counts.  Bud  Smith  was  first 
tried  and  convicted,  and  it  is  contended  by  the  state, 
which  is  admitted  by  defendant,  that  Bud  Smith  is  the 
person  who  actually  fired  the  gun  in  the  alleged  assault. 
In  order,  therefore,  to  convict  the  defendant  for  the  act 
of  Bud  Smith,  whether  it  amounted  to  only  an  assault 
and  battery  or  the  graver  offense  of  an  assault  with  the 
intent  to  murder,  it  must  be  established  that  the  defend- 
ant was  connected  with  the  offense  to  such  an  extent  as 
would  make  him  either  what  was  known  at  common 
law  as  a  principal  in  the  second  degree  or  an  accessory 
before  the  fact,  each  of  which  terms  has  been  hereinbe- 
fore defined. 

It  was  therefore  competent  for  the  state  to  offer  evi- 
dence tending  to  show  either  or  both,  and  if  the  jury  be- 
lieved either  beyond  a  reasonable  doubt — either  that  he 
was  present,  actually  or  constructively,  at  the  time  Bud 
Smith  fired  the  gun,  and  aided  or  abetted  him  in  the 
doing  of  the  act  {Raiford  v.  State,  59  Ala.  106;  Amos 
V.  State,  83  Ala.  1,  3  South.  749,  3  Am.  St.  Rep.  682; 
State  V.  Tally,  102  Ala.  63,  15  South.  722),  or,  if  absent 
at  the  time,  that  he  beforehand  had  procured  or  coun- 
seled or  conspired  with  Bud  Slnith  to  do  the  act  ( Qrif- 
fith  V.  State,  90  Ala.  583,  8  South.  812;  Hughes  v.  State, 
75  Ala.  31) — they  would  be  justified  in  convicting  him, 
of  an  assault  with  the  intent  to  murder,  if  the  jury  fur- 
ther believed  beyond  a  reasonable  doubt  that  there  was 
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such  an  intent  {McCormack  v.  State,  102  Ala.  156,  15 
South.  438;  Meredith  v.  State,  60  Ala.  441),  and,  if  not, 
of  an  assault  and  battery,  since  there  is  no  question  but 
what  Bud  Smith  was  guilty  of  at  least  the  latter. 

A  "conspiracy"  in  general  is  defined  to  be  "the  con- 
federating together  of  two  or  more  persons  to  accom- 
plish some  unlawful  purpose,  or  a  lawful  purpose  by  un- 
lawful means."— 2  Bish.  New  Crim.  Law,  §§  171,  175; 
6  Am.  &  Eng.  Ency.  Law,  p.  832;  1  Mayf.  Dig.  p.  214. 
Sections  6470  and  6471  of  the  Code,  respectively,  fix  the 
punishment  for  criminal  conspiracies  to  commit  felonies 
and  misdemeanors.  A  criminal  conspiracy  is  a  distinct, 
substantive  offense,  complete  when  the  corrupt  agree- 
ment is  entered  into.  Such  agreement  is  the  very  gist 
of  the  oflfense,  and  it  is  not  necessary  to  a  conviction  for 
a  conspiracy  alone  that  any  act  should  be  done  in  pur- 
suance of  it. — Thompson  v.  State,  106  Ala.  76,  17  South. 
512.  When  an  act,  however,  has  been  committed  by  one 
of  the  conspirators  in  furtherance  of  the  common  de- 
sign, if  the  act  amounts  only  to  a  misdemeanor,  then  all 
of  the  conspirators  may  be  indicted  and  tried  either  for 
the  conspiracy  to  commit  the  act  or  for  the  act  itself; 
but,  when  the  act  done  in  such  furtherance  amounts  to 
a  felony,  then  the  lesser  oflFense  of  the  conspiracy  to  do 
the  act  is  merged  into  the  higher  crime  of  the  act  itself 
and  the  conspirators  can  only  be  indicted  for  and  con- 
victed of  the  latter — ^all  as  principals  under  the  statute. 
— 6  Am.  &  Eng.  Ency.  Law,  p.  863.  The  rules  of  evi- 
dence, however,  applicable  to  the  establishment  of  a  con- 
spiracy, are  the  same,  of  course,  whether  the  parties  are 
charged  and  being  tried  for  the  conspiracy  itself  or  for 
the  crime  committed  in  execution  or  attempted  execu- 
tion of  it. 

It  has  been  repeatedly  held  that  it  is  not  necessary,  in 
order  that  the  fact  of  the  conspiracy  may  be  established, 
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that  it  should  be  proved  by  evidence  of  an  express  agree- 
ment or  compact  between  the  alleged  conspirators,  or  by 
direct  evidence  of  any  agreement  or  compact;  but  that 
it  may  be  proved  inferentially,  or  by  circumstantial 
evidence.  Conspiracies  from  their  very  nature  are 
usually  entered  into  in  secret,  and  are  consequently  dif- 
ficult to  be  reached  by  positive  testimony,  which  ren- 
ders it  peculiarly  necessary  and  proper  to  permit  them 
to  be  inferred  from  circumstances. — Morris  v.  State,  146 
Ala.  88,  41  South.  274.  Nor  need  it  be  shown  that  there 
was  a  prearrangement  to  do  the  specific  wrong  com- 
plained ot.—Pierson  v.  State,  99  Ala.  152, 13  South.  550. 
The  acts,  declarations,  and  conduct  of  each  conspira- 
tor in  promotion  or  in  relation  to  the  object  or  purpose 
of  the  conspiracy,  being  considered  in  law  as  the  acts, 
declarations,  or  conduct  of  each  co-conspirator,  may  be 
given  in  evidence  against  him;  but  in  order  to  justify 
the  admission  of  such  evidence  by  the  court  there  must 
be  proof  aliude  sufficient  to  show  prima  facie  a  con- 
spiracy, which  is  for  the  court  to  determine. — McAnally 
V.  State,  74  Ala.  16.  When  this  has  been  determined  in 
favor  of  the  state,  and  the  evidence  mentioned  is  admit- 
ted, it  then,  of  course,  becomes  a  question  for  the  jury  to 
finally  decide  from  all  the  evidence — these  acts,  declara- 
tions, and  conduct  of  the  conspirators  coupled  with  the 
evidence  aliunde — Avhether  or  not  the  conspiracy  alleg- 
ed in  fact  existed.  Their  verdict,  so  finding,  is,  of 
course,  beyond  our  province  to  review.  We  can  only 
determine  on  proper  objection  and  exception  whether 
the  court  erred  in  admitting  the  evidence  of  the  acts, 
declarations,  and  conduct  of  the  alleged  co-conspirators, 
which  rests  solely  upon  the  question  as  to  whether  or  not 
the  evidence  independent  of  such  acts  and  declarations 
warranted  an  inference  of  the  conspiracy. 
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We  are  of  opinion  that  it  all  taken  and  considered 
together  does  in  this  case;  and  that  the  court  properly 
admitted  proof  of  the  separate  acts  of  Bud  Smith.  And 
while  the  general  rule  is  that  such  evidence  aliunde — 
a  suflScient  amount  at  least  to  show  prima  facie  a  con- 
spiracy— should  precede  in  the  order  of  proof  the  acts, 
declarations,  and  conduct  of  the  co-conspirator;  yet  we 
do  not  regard  this  as  an  ironclad  rule,  but  are  of  opin- 
ion that  it,  fixing  the  mere  order  for  the  introduction 
of  evidence,  was  established  for  the  purpose  rather  of 
expediting  the  business  and  saving  the  v.aluable  time  of 
the  trial  court  than  of  protecting  or  securing  any  sup- 
posed right  the  defendant  might  have.  If  there  is  no 
evidence  aliunde  sufficient  to  show  prima  facie  the  con- 
spiracy, it  should  be  known  in  the  early  stage  of  the 
trial,  that  the  court  may  then  put  an  end  to  the  case 
and  proceed  to  other  business,  without  the  useless  con- 
sumption of  its  time  in  hearing  evidence  of  acts  or  dec- 
larations of  a  co-conspirator,  which  must  in  the  end  be 
excluded  in  the  absence  of  such  other  evidence.  If,  on 
the  other  hand,  there  is  such  evidence  aliunde  and  it  is 
brought  out  at  any  stage  of  the  trial,  the  court  will  not 
be  put  in  error  for  having  previously  during  the  trial 
admitted  out  of  the  usual  order  evidence  of  the  acts  and 
declarations  of  a  co-conspirator,  for  the  reason  that  as 
a  final  result  the  defendant  has  suffered  no  injury.  We 
quote  with  entire  approval  the  following,  from  the  Su- 
preme Court  of  Michigan :  "The  proper  order  of  proof 
in  cases  of  conspiracy  is  first  to  give  evidence  of  the 
unlawful  combination,  and  afterwards  to  show  the  acts 
and  declarations  of  the  conspirators  in  pursuance  there- 
of, or  in  some  manner  to  connect  them  severally  there- 
with. But  it  often  happens  that  the  existence  of  the 
conspiracy  is  only  made  out  by  inference  from  the  facts 
and  declarations  of  the  several  parties  thereto;  and  to 
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exclude  evidence  of  these  until  the  conspiracy  is  estab- 
lished in  some  other  way  would,  in  many  cases,  give  the 
guilty  imrties  immunity.  There  is  no  class  of  cases  in 
which  it  is  more  important  that  the  circuit  judge  should 
have  a  large  discretion  as  to  the  order  in  which  evidence 
should  be  received,  and  this  discretion  cannot  be  review- 
ed on  error  except  in  clear  cases  of  abuse.  The  opening 
of  the  case  by  the  prosecution  and  any  further  explana- 
tion that  may  be  called  for  will  generally  enable  the 
judge  to  exercise  his  discretion  in  such  manner  as,  while 
not  shutting  out  proper  evidence,  shall  at  the  same  time 
protect  the  accused  from  being  prejudiced  by  testimony 
which,  in  the  end,  shall  prove  irrelevant,  or  not  legally 
competent  to  charge  the  party  on  trial.  And  whenever 
facts  are  proved  which  depend  upon  other  facts  to  give 
them  a  bearing  upon  the  guilt  of  the  accused,  if  such 
other  facts  are  not  put  in,  the  court  may  at  the  conclu- 
sion of  the  trial  exclude  the  evidence." — People  v.  Saun- 
ders, 25  Mich.  119 ;  3  Ency.  Ev.  425. 

There  are  so  many  objections  and  exceptions  by  de- 
fendant in  the  present  case  to  the  introduction  of  evi- 
dence— many  of  which  are  without  merit  and  some  of 
which  are  of  sufficient  merit  to  necessitate  a  reversal — 
that  we  can  best  dispose  of  them  all  by  first  setting  out 
in  a  general  way  those  facts,  which  the  evidence  for  the 
state  tended  to  establish,  which  we  think  material,  to 
wit :  That  early  on  a  Monday  morning  in  June,  about 
daybreak,  the  parties  assailed,  to  wit,  John  Perry,  Mrs. 
E.  F.  Perry,  Henry  Wilkes,  and  Ernest  McCarley,  were 
riding  in  a  wagon  across  a  field  rented  by  the  former, 
said  John  Perry,  from  defendant  and  Bud  Smith,  de- 
fendant's said  son,  en  route  to  Lineville,  Ala.,  from  the 
former's  home,  which  was  on  a  part  of  the  said  land  so 
rented.  That  Mrs.  E.  F.  Perry  was  said  John  Perry's 
mother  and  resided  with  him,  and  Henry  Wilkes  and 
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Ernest  McCarley,  the  other  two  persons  in  the  wagon, 
were  neighbors,  who  had  spent  the  night  before  at  his 
house.  That  just  after  the  wagon  had  crossed  the  field 
and  passed  into  the  road  and  crossed  a  little  bridge, 
spanning  a  ditch  or  branch,  not  far  from  Bud  Smith's 
barn  and  about  200  yards  from  John  Perry's  house, 
the  parties  in  the  wagon  were  fired  at  twice  with  a  shot- 
gun in  the  hands  of  a  person  in  the  field  by  the  ditch 
some  40,  50,  or  60  yards  distant,  near  whom  was  stand- 
ing another  person.  That  the  person  doing  the  shooting 
was  recognized  by  some  of  the  occupants  of  the  wap^on 
as  Bud  Smith,  though  none  of  them  were  able  to  identify 
his  companion.  That  defendant  and  Bud  Smith  were 
father  and  son  and  landlords  of  said  John  Perry,  and 
they  lived  only  about  half  or  three  quarters  of  a  mile 
apart,  and  John  Perry  lived  from  160  to  200  yards  south 
of  Bud  Smith's.  That  in  the  early  morning  about  the 
time  of  the  shooting  the  defendant  was  seen  by  others 
going  across  a  field  towards  his  house  in  a  fast  walk 
from  the  direction  of  the  shooting  and  subsequently  en- 
tering the  back  door  of  his  house  upon  reaching  it.  That 
there  were  two  sets  of  tracks  at  the  place  where  the 
person  stood  who  did  the  shooting.  That  on  Friday  be- 
fore the  shooting  on  Monday  the  defendant  and  his  said 
son,  Bud  Smith,  had  a  falling  out  with  their  tenant, 
John  Perry.  That  following  this,  on  Sunday  before  the 
shooting  the  defendant  passed  the  house  of  another  one 
of  his  tenants,  witness  E.  M.  McCarley,  father  of  the 
JlcCarley  who  was  in  the  wagon  at  the  time  of  the 
shooting,  and  requested  him  to  see  John  Perry  for  him. 
That  witness  saw  Perry,  and  later  in  the  same  afternoon 
defendant  returned  and  ascertained  from  witness  what 
Perry  had  said.  That  this  was  to  the  effect  that  Perry 
said  "it  was  too  late;  that  defendant  had  refused  to  fur- 
nish him  on  the  Friday  before,  and  it  was  too  late  now; 
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that  he  Avas  going  to  Lineville  the  next  day,  Mondaj, 
to  see  about  giving  up  his  mules  to  the  man  from  whom 
they  were  purchased."  That  defendant  then  said  he 
did  not  want  Perry  to  leave  and  that  he  should  not 
leave  until  he  gave  satisfaction  for  thfe  debt  he  owed 
him  for  the  corn  he  let  him  have,  which  was  then  in 
John  Perry's  crib,  that  he  would  have  to  return  it  or 
pay  for  it  and  make  satisfaction  to  Bud  Smith  about 
the  mules — the  latter  being  a  surety  on  the  note  for  the 
mules — and  that  defendant  wanted  Perry  to  turn  the 
mules  over  to  Bud  Smith.  That  defendant  appeared  to 
be  angry  and  from  witness'  house  he  went  direct  to  Bud 
Smith's  house.  That  later  in  the  same  e\ening,  Sunday 
afternoon  about  sundown,  the  two  appeared  at  the  lot, 
where  Perry's  wife  was  out  milking  her  cow.  That  the 
defendant  asked  her  "what  had  got  the  matter  with 
John,"  and  that  upon  her  reply  that  it  was  "a  right 
smart,"  that  defendant  had  quit  furnishing  him,  the  de- 
fendant said  that  he  could  prove  that  John  had  a  sack 
of  flour  and  a  middle  of  meat  hidden  out,  etc.  That, 
hearing  the  quarreling,  Mrs.  E.  F.  Perry,  John  Perry's 
mother,  went  down  to  the  lot  where  her  daughter-in- 
law  and  the  said  Smiths  were,  whereupon  defendant 
jumped  down  ofiE  the  fence,  where  he  was  sitting,  and 
made  towards  her  with  a  knife  in  his  hand  and  angrily 

said,  in  effect :    "You  all  shall  not  take  a  d thing 

off  this  place  until  John  pays  me  what  he  owes  me. 
*  *  *  You  all  have  got  to  get  out  of  that  house  to-night, 
and  I'm  not  afraid  to  put  you  out  by  myself;  but  I'll 

be  if  I  don't  lose  my  heart's  blood  before  you 

shall  take  a  thing  out  of  that  house  until  John  pays  me 
what  he  owes  me."  That  witness  told  him  she  was  going 
to  have  her  own  things,  which  she  could  prove,  but  de- 
fendant said  she  was  not  to  move  a thing  out 

of  that  house  until  John  paid  him.     That  Bud  Smith 
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was  present  during  all  of  this  time,  having  gone  there 
with  defendant;  and  that  after  this  altercation  with  the 
women  the  two,  defendant  and  Bud,  left  the  lot  and 
went  on  oflP  up  the  road  together  about  night  or  nearly 
dark.  That  about  2  or  3  o'clock  that  night,  or  about  an 
hour  before  John  Perry  and  the  others  mentioned  left 
in  the  wagon  for  Lineville  early  Monday  morning.  Bud 
Smith  was  seen  with  a  gun  hiding  in  Perry's  back  yard, 
and  ran  and  disappeared  upon  being  discovered.  That 
from  John  Perry's  house  there  are  two  roads  leading 
to  Lineville — each  running  in  sight  of  either  the  house 
of  Bud  Smith  or  that  of  defendant — ^and  which  are  the 
ones  usually  traveled;  but  that  John  Perry  with  the 
others  in  the  wagon  on  the  morning  of  the  shooting  took 
neither  of  these  roads,  but  went  across  the  field;  and 
upon  reaching  the  place,  hereinbefore  mentioned,  the 
parties  in  the  wagon  were  fired  at  twice  by  Bud  Smith, 
as  before  detailed.  That  by  him  was  standing  another 
unrecognized  party.  That  two  sets  of  tracks  were  after- 
wards found  there,  and  the  direction  in  which 
they  led,  but  nothing  to  indicate  whose  they  were, 
or  any  peculiarities.  The  evidence  tending  to  establish 
the  facts  we  have  detailed  was  properly  admitted.  It 
was  also  proper  to  show  any  confessions  made  by  de- 
fendant, or  any  of  the  acts  and  declarations  of  Bud 
Smith  connecting  himself  with  the  offense;  since  we  are 
of  opinion  there  is  suflScient  evidence,  outside  of  the 
separate  acts  of  Bud  Smith,  to  show  prima  facie  a  con- 
spiracy. If  defendant  was  present  aiding  or  abetting 
Bud  Smith,  who  is  confessedly  guilty  of  doing  the  shoot- 
ing, then  defendant  is  guilty.  If  defendant  was  not 
present  at  the  time,  he  is  still  guilty  if  he  previously 
counseled  with  Bud  Smith  to  do  the  act,  or  counseled  or 
conspired  with  Bud  Smith  to  unlawfully  prevent  by 
force  John  Perry  or  his  family  from  taking  anything 
of  their  own  off  the  premises  when  they  left,  or  from 
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leaving  until  Perry  had  given  satisfaction  for  the  com 
or  mules,  and  Bud  Smith  did  the  shooting  in  execution 
or  attempted  execution  of  this  conspiracy. — Bridges  v. 
State,  110  Ala.  18,  20  South.  348.  Pierson  v.  State,  99 
Ala.  152, 13  South.  550. 

The  court  should  not  have  permitted  the  evidence  to 
the  effect  that,  after  the  Sunday  evening  quarrel  and 
alleged  threats  then  made  by  defendant,  John  Perry 
went  oflf  and  got  some  of  his  neighbors  to  spend  the 
night  at  his  house,  and  that  they  and  his  family  and  self 
sat  up  there  together  all  night  watching  for  the  Smiths. 
These  matters  were  res  inter  alios  acta  and  were  not 
admissible  even  for  the  purpose  for  which  they  were 
used,  that  of  bolstering  up  the  testimony  of  John  Perry 
to  the  effect  that  violent  threats  had  been  made  by  the 
Smiths  to  come  into  his  house  that  night.  A  witness  is 
not  permitted  to  make  testimony  to  bear  out  and  sub- 
stantiate a  statement  of  his  as  to  what  had  previously 
occurred.  These  neighbors  might  testify  as  to  any  ma- 
terial fact  occurring  at  John  Perry's  house  that  night, 
and,  if  defendant  questioned  their  presence,  he  might 
on  cross-examination  ascertain  why  they  were  there  and 
why  they  were  up  at  the  unusual  hour. 

It  was  likewise  error  to  permit  the  witness  Ernest 
McCarley  to  state  that  in  his  judgment  the  parties  who 
did  the  shooting  were  Bud  Smith  and  the  defendant, 
since  he  stated  positively  that  he  did  not  recognize  eith- 
er of  the  parties,  but  concluded  or  judged  that  it  was 
the  Smiths  named  from  the  fact  of  the  previous  trouble 
between  them,  himself,  and  John  Perry. 

After  the  defendant  became  a  witness  in  his  own  be- 
half, or  after  he  offered  evidence  of  his  good  character, 
it  was  proper  for  the  state,  of  course,  to  assail  his  char- 
acter, which  was  done.  If,  however,  in  the  examination 
of  the  witnesses  on  the  coming  trial,  the  usual  formula 
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of  questioning  in  this  particular  be  followed,  it  will 
avoid  the  objections  and  exceptions  now  urged  by  de- 
fendant. A  character  witness,  to  be  competent  as  such, 
must  first  be  able  to  state  that  he  knows  the  general 
character  of  the  defendant  in  the  community  in  which 
he  lives ;  then  whether  it  is  good  or  bad.  If  bad,  then, 
if  it  be  desired  to  impeach  defendant's  veracity,  the  wit- 
ness may  testify  that  from  his  general  knowledge  of  that 
character  he  would  not  believe  the  defendant  on  his  oath 
in  a  court  of  justice;  either  generally,  or  the  witness 
may,  as  in  this  case,  limit  it  to  a  case  or  matter  where 
and  in  which  defendant  is  interested. 

As  a  general  rule,  in  cases  of  assault,  assault  and  bat- 
tery, assault  with  intent  to  murder,  or  homicide,  while 
it  is  always  permissible  to  show  the  fact  that  there  had 
been  a  previous  difficulty  between  the  parties  in  order 
to  establish  a  motive  for  the  act  in  question,  yet  the  law 
of  evidence  forbids  the  details  being  given  in  such  trials, 
because  they  are  immaterial.  But  when,  as  in  this  case, 
a  conspiracy  is  sought  to  be  established  in  order  to 
hold  defendant  responsible  for  the  act  of  another  party, 
Bud  Smith,  who  did  the  shooting,  it  is  highly  essential, 
we  think,  to  show  all  the  defendant  said  in  the  Sunday 
afternoon  quarrel  between  him  and  some  of  the  parties, 
when  Bud  Smith  was  present,  and  all  he  said  shortly 
before  to  witness  McCarley,  from  whose  place,  immedi- 
ately afterwards,  defendant  went  direct  to  Bud  Smith's 
house.  These  details  were  material  in  tending  to  estab- 
lish against  defendant  the  fact  that  there  was  a  con- 
spiracy. 

The  evidence  is  without  conflict  that  the  gun,  which 
was  fired  at  the  persons  in  the  wagon,  was  loaded  with 
only  bird  shot,  which  did  not  penetrate  the  skin  and  pro- 
duced only  slight  wounds.  The  evidence  as  to  the  dis- 
tance the  person  who  did  the  shooting  was  standing  at 
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the  time  is  conflicting;  the  state's  witnesses  putting  it, 
one,  upon  estimate,  at  40,  50  or  60  yards,  and  the  other 
at  63  steps,  which  he  says  he  ascertained  from  actual 
subsequent  measurement,  while  those  for  defendant  put 
it  at  about  125  yards.  We  are  of  opinion  that  under  the 
facts  detailed  it  was  competent  for  the  dejFendant  to 
show  the  carrying  distance  of  a  gun  of  the  kind  used,  its 
danger  zone,  and  that  its  carrying  power,  as  the  gun 
used  was  charged  and  loaded,  was  insufficient  under  any 
circumstances  to  produce  death  or  serious  bodily  harm 
at  a  distance  of  40  yards.  The  opinions  of  witnesses  as 
to  these  matters  are  competent,  provided  the  witnesses 
are  first  shown  to  be  sufficiently  qualified  by  experience 
and  general  or  special  knowledge  of  the  subject  to  give 
an  opinion. 

The  court  should  have  given  the  following  charge  re- 
quested by  defendant:  "If  it  would  not  be  possible  to 
kill  a  person  with  a  shotgun  at  the  distance  Avhich  sep- 
arated the  assailant  from  the  persons  assaulted,  as 
sworn  to  in  this  case,  and  the  assailant  knew  of  the  im- 
possibility, there  cannot  be  a  conviction  of  an  assault 
with  intent  to  murder." — Williams  v.  State,  77  Ala.  53; 
Meredith  v.  State,  60  Ala.  445;  50  Ala.  119;  78  Ala.  154; 
Hall  V,  Posey,  79  Ala.  84;  B.  R.  L.  &  P.  Go,  v.  Lee,  153 
Ala.  391,  45  South.  164;  Duncan  v.  Railroad  Co,,  152 
Ala.  118,  44  South.  418;  Mansfield  v.  Morgan,  140  Ala. 
567,  37  South.  393.  An  intent  to  murder  is  an  essential 
ingredient  of  the  crime  denominated  in  section  6309  of  . 
the  Code  as  "an  assault  with  the  intent  to  murder." — 
McCormack  v.  State,  102  Ala.  157,  15  South.  438;  Walls 
V.  State,  90  Ala.  618,  8  South.  680.  An  intent  is  a  state 
of  the  mind  and  not  susceptible  of  direct  or  positive 
proof.  Upon  the  theory  that  every  rational  being  acts 
and  speaks  alone  from  motive  or  by  direction  of  the 
mind,  we  ascertain  circumstantially  his  mental  status 
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behind  the  particular  act  or  speech  by  using  the  latter 
as  its  interpreter.  Hence  the  law  presumes  that  every 
person  intends  the  natural  consequences  of  his  acts. 
The  negative  of  the  proposition  is  equally  true.  Hence, 
if  the  jury  believed  that  it  was  impossible  for  an  act  of 
the  kind  complained  of  in  this  case  to  result  in  death, 
and  that  it  did  not  do  so  and  that  the  person  doing  the 
act  knew  at  the  time  it  could  not  do  so,  then  the  person 
doing  the  act,  as  well  as  his  confederates,  are  entitled 
to  an  acquittal  of  assault  with  intent  to  murder,  be- 
cause the  facts  detailed  negatived  conclusively  an  intent 
to  murder. 

Written  charges  10,  11,  and  12  were  properly  refus- 
ed. Each  is  an  incorrect  statement  of  the  law,  as  appli- 
ed to  some  tendencies  of  the  evidence,  in  that  it  assumes 
that  the  actual  firing  of  the  gun  by  defendant  was  nec- 
essary to  make  him  guilty. 

Charges  16  and  34  were  properly  refused.  The  law 
is  contrary  to  the  statement  contained  in  each  of  those 
charges.  A  person  may  be  guilty  of  assault  with  the 
intent  to  murder,  if  the  jury  believe  he  had  such  intent 
at  the  time,  although  the  means  selected  for  its  execu- 
tion and  used  in  its  attempted  execution  would  not  or- 
dinarily accomplish  the  result  intended;  provided  the 
person  was  ignorant  of  this  fact  and  thought  he  was  in 
fact  employing  means  capable  of  executing  his  design. — 
People  V.  Lee  Kong,  95  Cal.  666,  30  Pac.  800,  17  L.  R.  A. 
627,  29  Am.  St.  Rep.  165;  Christian  v.  State,  133  Ala. 
109,  32  South.  64.  It  is  the  criminal  intent,  followed 
by  an  attempt  to  execute,  which  the  law  punishes.  If 
the  means  chosen  are  not  adapted  to  the  end,  it  fur- 
nishes a  strong  but  not  conclusive  inference  that  there 
was  no  such  intent.  If,  on  the  other  hand,  he  at  the  time 
had  knowledge  of  their  impotency,  the  case  is  different 
and  the  conclusion  irresistible  that  he  had  no  intent  to 
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murder.  The  case  of  State  v.  Clarissa,  11  Ala.  67,  is 
not  authority  for  the  charge.  That  was  a  charge  "of 
attempt  to  poison"  and  not  of  ^^intent  to  poison/^  and 
the  court  there  properly  held  that  there  could  be  no  con- 
viction unless  the  concoction  administered  was  actually 
a  poison.  If  it  was  not,  although  the  person  administer- 
ing it  thought  it  Avas,  there  could  be  no  conviction  of  an 
"attempt  to  poison,"  though  there  might  of  an  "intent," 
if  the  law  inhibited  it. 

What  we  have  said  in  a  general  way  herein  sufficient- 
ly indicates  our  view  of  the  numerous  other  assignments 
of  error — some  50 — to  relieve  the  necessity  of  consider- 
ing them  in  detail. 

The  judgment  of  conviction  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


Johnson  v.  The  State. 

Assault. 

(Decided  May  20,  1913.    62  South.  328.) 

1.  Witnesses;  Examination;  Cross. — Where  the  evidence  showed 
that  the  prosecuting  witness  had  knocked  off  the  hat  of  defendant 
and  that  mutual  abusive  language  followed,  finally  resulting  in  de- 
fendant shooting  at  prosecuting  witness,  and  the  prosecuting  witness 
testified  that  he  had  knocked  the  hat  off  in  fun,  and  had  not  had 
any  previous  trouble  with  defendant,  and  there  was  other  evidence 
tending  to  show  that  just  before  the  difficulty,  defendant  apprehend- 
ed trouble  from  such  witness,  it  was  competent  on  cross-examination 
to  ask  the  prosecuting  ^'itness  if  just  before  the  assault,  the  brother 
of  the  witness,  and  the  defendant  had  not  had  trouble. 

2.  Instructions;  Invading  Province  of  Jury. — By  the  use  of  the 
words  "the  evidence  shows  what  we  might  say  a  sad  condition  of  af- 
fairs, and  that  it  showed  the  man  who  was  assaulted  going  into  a 
car  in  an  intoxicated  condition,  etc.,  "the  court  in  i]ts  oral  charge  in- 
vaded the  province  of  the  jury. 

3.  Same. — A  trial  judge  should  not  by  the.  language  of  his  charge 
or  in  the  manner  of  delivering  it  indicate  what  the  views  of  the 
court  are  as  to  the  effect  of  the  evidence. 
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Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
Lynn  Johnson  was  convicted  of  an  assault,  and  he  ap- 
peals.   Reversed  and  remanded. 

Lacy  &  Lacy,  for  appellant.  It  is  competent  to  show 
that  just  previous  to  the  difficulty  the  defendant  and  a 
brother  of  the  prosecuting  witness  had  had  trouble,  es- 
pecially in  view  of  the  testimony  of  the  prosecuting  wit- 
ness.— Lodge  v.  State,  122  Ala.  97;  McAdory  v.  State, 
62  Ala.  154.  In  its  oral  charge,  the  court  invaded  the 
province  of  the  jury  by  charging  as  to  the  effect  of  evi- 
dence.— Spiccr  V,  State,  105  Ala.  123 ;  Linnehan  v.  State, 
116  Ala.  481.  This  was  error  to  reversal. — Griffin  v. 
State.  90  Ala.  600;  Furman  i\  Mayor,  etc,  54  Ala.  265. 

R.  C  Brickbix,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  defendant  was  tried  for  and  con- 
victed of  assaulting  one  Arthur  Stoddard.  The  evi- 
dence showed  tliat  StcKldard  had  knocked  the  defend- 
ant's hat  off,  and  that  words  accompanied  by  mutual 
cursing  followed,  finally  resulting  in  the  defendant's 
shooting  Stoddard.  The  evidence  for  the  state  tended 
to  show  the  guilt  of  the  defendant,  and  the  evidence  in- 
troduced in  behalf  of  the  defendant  tended  to  show  that 
he  acted  in  self-defense.  The  witness  Stoddard  testified 
that  the  defendant's  hat  was  knocked  off,  not  in  anger, 
but  in  play ;  that  prior  to  that  time  he  and  the  defendant 
had  been  friends;  and  that  he  had  not  had  any  trouble 
or  misunderstanding  of  any  sort  with  the  defendant. 
There  was  other  evidence  brought  out  on  the  cross-exam- 
ination of  a  state's  witness  going  to  show  that  just  be- 
fore the  trouble  came  up  the  defendant  apprehended 
having  trouble  with  Stoddard. 
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The  defendant,  on  the  cross-examination  of  Stoddard, 
490ught  to  bring  out  the  fact  that  just  before  the  difficul- 
ty in  question  the  defendant  and  Stoddard's  brother  had 
had  trouble.  This  line  of  inquiry  was  pertinent  for  the 
purpose  of  shedding  light  on  the  transaction  and  as  ex- 
planatory of  the  conduct  of  the  parties,  and  to  show  a 
motive  for  their  acts,  and  as  having  a  tendency  to  show 
who  was  the  aggressor,  and  who  was  at  fault  in  bring- 
ing on  the  difficulty  under  the  particular  circumstances 
shown  by  the  evidence  in  this  case,  and  we  think  the 
court  improperly  curtailed  the  cross-examination  (on 
the  objection  of  the  solicitor)  so  as  to  exclude  this  legit- 
imate field  of  inquiry  on  a  matter  within  the  proper 
bounds  of  cross-examination.  The  defendant  undertook 
to  show  this  same  fact  on  the  cross-examination  of  other 
state's  witnesses,  but  the  court  sustained  objections  to 
all  questions  seeking  to  bring  out  this  matter. 

The  defendant  reserved  an  exception  to  the  following 
portion  of  the  court's  oral  charge:  "It  shows  what 
we  might  say  a  sad  condition  of  affairs,  we  see  the  man 
who  was  assaulted  in  this  case  go  on  the  car  intoxicated, 
and  it  is  proven  without  conflict  that  he  was  intoxicated 
and  had  a  knife  in  his  hand;  on  the  other  end  of  the  car 
we  see  the  defendant  get  on,  and  it  is  proven  without 
conflict  that  he  had  whisky  in  his  bosom  and  a  pistol  in 
his  pocket,  and  going  in  the  coach  where  ladies  and  chil- 
dren must  stay  and  travel."  The  bill  of  exceptions  pur- 
ports to  set  out  all  of  the  evidence.  There  is  nothing 
to  show  that  the  "chair  car"  where  the  difficulty  took 
place  had  in  it  at  the  time  any  ladies  or  children,  or 
that  it  was  a  coach  on  the  train  in  which  they  must  stay 
and  travel.  Moreover,  the  commentary  of  the  judge  in 
the  oral  charge  that  a  sad  condition  of  affairs  was  pre- 
sented by  the  case  was  an  invasion  of  the  province  of 
the  jury  that  was  calculated  to  prejudice  the  defend- 
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ant's  case  in  their  eyes,  coming  from  that  sourca  "It 
is  of  the  highest  importance  in  the  administration  of 
justice  that  the  court  should  not  invade  the  province 
of  the  jury,  should  give  them  no  intimation  of  its  opin- 
ion on  the  facts,  etc.  We  cannot  shut  our  eyes  to  tl^e 
fact  that  juries  watch  with  anxiety  to  gather  from  the 
court  some  intimation  as  to  what  the  judge  thinks 
should  be  their  finding,''  etc. — Fuhrman  v.  Mayor,  etc., 
54  Ala.  263,  quoting  approvingly  from  the  opinion  in 
Hair  v.  Little,  28  Ala.  248-249.  See,  also,  Mcintosh  v. 
State,  140  Ala.  137,  37  South.  223;  Singer  Mfg  Co.  v. 
Greenleaf,  100  Ala.  272,  14  South.  109;  Liymehan  v. 
State,  116  Ala.  471,  22  South.  662;  Spider  v.  State,  105 
Ala.  123, 16  South.  706. 

In  charging  the  jury,  a  judge  should  not  by  the  mat- 
ter or  manner  of  his  charge  indicate  what  his  own  views 
are  as  to  the  effect  of  the  testimony ;  he  should  not  give 
his  impression  of  the  testimony  or  its  effect  as  produc- 
ed upon  his  mind,  for  under  our  practice  this  is  an  in- 
vasion of  the  province  of  the  jury. — Andrews  v.  State, 
159  Ala.  14,  48  South.  858.  We  do  not  think  it  was 
the  purpose  of  the  judge  below  to  influence  the  finding 
of  the  jury  against  the  defendant  or  that  he  had  any 
idea  of  doing  so  by  making  the  statement,  but  it  was 
nevertheless  an  invasion  of  the  province  of  the  jury  that 
was  calculated  to  prejudice  the  defendant's  case  in  the 
minds  of  the  members  of  the  jury. 

For  the  errors  we  have  above  discussed,  the  judgment 
of  the  court  below  must  be  reversed. 

Reversed  and  remanded. 
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Davis  V.  The  State. 

Assault  and  Battery. 

(Decided  May  15,  1913.    62  South.  382.) 

1.  Evidence;  Commission  of  Crime  by  Third  Person. — ^Where  the 
evidence  connecting  defendant  with  the  commission  of  the  crime  was 
circumstantial,  defendant  may  show  by  direct  or  by  circumstantial 
evidence  that  another  person  committed  the  offense,  and  had  a 
motive  for  committing  it ;  as  where  the  evidence  was  circumstantial, 
that  accused  threw  a  bottle  from  a  train,  injuring  a  child  on  a 
platform,  it  was  competent  for  defendant  to  show  that  a  third  per- 
son on  the  train  had  had  a  difficulty  with  a  negro  as  he  boardetl  the 
train,  and  that  during  the  trip,  he  had  stated  that  lie  would  throw 
a  bottle  at  a  negro  at  another  station,  and  that  before  reaching  the 
other  PtJition  he  had  gathered  together  several  bottles  with  the  state- 
ment that  he  would  hit  the  first  nigger  he  saw,  and  that  shortly  after 
the  occurrence  at  the  station,  where  it  is  charged  defendant  threw 
the  bottle,  such  third  i)erson  disappeared  from  the  locality  in  which 
he  lived. 

2.  ^amc. — Where  there  is  doubt  as  to  which  of  two  persons  com- 
mitted the  criminal  act,  it  may  be  dl8i>elled  by  showing  that  the 
act  was  but  a  continuation  of  conduct  in  wliich  one  of  them  had 
been  engaged  just  prior  to  the  commission  of  the  act,  and  was  carry- 
ing out  intentions  recently  expressed,  and  for  which  such  other  had 
made  preparations,  and  that  immediately  following  the  act,  such 
other  took  measures  of  protection  against  the  consequences  of  it 
to  himself. 

« 
Appilvl  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Rice  Davis  was  convicted  of  assault  and  battery  and 

he  appeals.     Reversed  and  remanded. 

Lacy  &  Lacy,  for  appellant.  The  court  erred  in  re- 
fusing to  admit  testimony  as  to  the  acts  and  declarations 
of  Posey  relative  to  throwing  bottles,  and  as  to  his  prep- 
aration made  to  carry  out  his  threat. — 21  A.  &  E  Enc. 
of  I^w,  229. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  evidence 
offered  by  the  defendant  to  incriminate  the  third  party, 
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Posey,  was  inadmissable.  It  was  merely  suggestive  of 
his  guilt. — Banks  v.  State,  72  Ala,  522 ;  Prince  v.  State, 
100  Ala.  148;  Brown  v.  State,  120  Ala.  342,  348. 

WALKER,  P.  J.— While  the  train  on  which  the  de- 
fendant was  a  passenger  was  standing  at  the  station  at 
Townley,  some  one  who  was  in  the  smoking  compart- 
ment between  the  white  and  colored  sections  of  the 
smoking  car  threw  a  bottle  which  struck  a  child  on  the 
station  platform,  inflicting  an  injury  which  at  the  time 
seemed  to  be  a  serious  one.  There  was  direct  evidence 
tending  to  prove  that  the  defendant  was  in  the  compart- 
ment mentioned  at  the  time,  and  that  he  was  in  an  intox- 
icated condition,  and  there  was  circumstantial  evidence 
tending  to  prove  that  he  was  the  person  who  threw  the 
bottle.  On  the  other  hand,  there  was  direct  evidence 
tending  to  prove  that  the  defendant  was  not  in  that  com- 
partment when  the  bottle  was  thrown,  and  that  one 
Posey,  who  also  was  intoxicated,  was  there  at  that  time, 
and  there  was  circumstantial  evidence  tending  to  prove 
that  Posey  threw  the  bottle.  By  sustaining  objections 
interposed  by  the  solicitor  the  court  denied  the  defend- 
ant the  opportunity  of  proving  that  Posey  had  a  difQcul- 
ty  with  a  negro  as  he  was  getting  on  the  train  at  Bir- 
mingham and  kicked  the  negro  oflP  the  train;  that  dur- 
ing the  trip  he  had  been  saying  that  he  would  throw  a 
bottle  at  any  negro  he  saw  on  the  outside;  that  he  had 
thrown  out  a  bottle  at  a  negro  at  Quinton,  another  sta- 
tion; that  before  reaching  still  other  stations  during 
the  trip  he  gathered  several  bottles  about  him  and  said 
he  was  going  to  hit  the  first  negro  he  saw;  and  that 
shortly  after  the  occurrence  at  Townley  he  disappeared 
from  that  locality,  in  which  he  had  been  living  up  to 
that  time.  Exceptions  were  duly  reserved  to  the  action 
of  the  court  in  excluding  this  evidence. 
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Of  course  it  was  permissible  for  the  defendant  to  seek 
to  rebut  the  circumstantial  evidence  against  himself  by 
adducing  evidence,  direct  or  circumstantial,  tending  to 
prove  that  some  one  other  than  himself  was  guilty  of 
the  offense  charged  and  had  a  motive  to  commit  it. — 
McDonald  v.  State,  165  Ala.  85,  51  South.  629;  Mason 
V.  State,  153  Ala.  46,  45  South.  472;  Tatum  v.  State,  131 
Ala.  32,  31  South.  369.  We  are  unable  to  escape  the 
conclusion  that  the  circumstances  of  which  evidence 
was  excluded  were  such  as,  when  considered  in  connec- 
tion with  the  admitted  direct  and  circumstantial  evi- 
dence pointing  to  Posey  as  the  guilty  person,  had  some 
tendency  to  incriminate  him  and  by  so  doing  to  excul- 
pate the  defendant.  If  Posey  himself  had  been  on  trial 
for  the  offense  in  question,  and  the  direct  and  circum- 
stantial evidence  which  was  admitted  in  this  case  had 
been  adduced;  it  is  not  to  be  doubted  that  that  evidence 
would  have  been  strengthened  as  against  him  by  the  ad- 
dition of  evidence  of  the  circumstances  which  in  this 
case  the  court  refused  to  permit  to  be  proved.  The  ad- 
mitted evidence,  pointing,  as  it  did,  towards  both  Posey 
and  the  defendant,  might  have  left  in  the  mind  of  one 
seeking  to  determine  which  of  them  was  the  guilty  party 
a  doubt  which  might  have  been  resolved  against  Posey 
and  in  favor  of  the  defendant  upon  a  consideration  of  it 
in  its  connection  with  evidence  of  the  further  circum- 
stances that  Posey's  intoxicated  condition  had  been  man- 
ifesting itself  in  exhibitions  of  hostility  or  resentment 
against  negroes,  that  he  had  been  engaged,  when  pass- 
ing other  stations,  in  throwing  out  bottles  in  drunken 
attempts  to  hit  any  negro  in  sight,  that  he  had  continued 
to  keep  himself  in  readiness  to  commit  such  an  offense 
as  the  one  which  was  committed  at  Townley,  and  that 
after  he  realized  the  result  of  what  occurred  at  that 
place  he  avoided  peril  to  himself  by  flight.    Evidence  of 
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such  conduct  on  his  part  would  have  been  proper  to 
go  to  the  jury  to  be  considered  by  them  in  connection 
with  other  circumstances  tending  to  connect  him  with 
the  crime  charged. — Spraggins  v.  State,  139  Ala,  93,  35 
South.  1000.  Evidence  having  such  a  tendency  to  prove 
that  one  person  committed  the  offense  for  which  another 
is  sought  to  be  convicted  should  be  as  available  to  the 
latter  as  it  would  have  been  against  the  former  if  the 
charge  had  been  made  against  him. 

A  doubt  as  to  which  of  two  persons  committed  a  cer- 
tain act  may  be  dispelled  by  evidence  going  to  show  that 
such  an  act  was  but  a  continuation  of  conduct  in  which 
one  of  them  had  been  engaged  just  prior  to  the  time  in 
question,  and  carried  out  threats  or  intentions  which 
he  had  very  recently  expressed  and  for  which  he  had 
been  making  preparation,  and  that  immediately  foUow^- 
ing  the  act  he  took  measures  of  protection  against  the 
consequences  of  it  to  himself.  We  do  not  think  that  it 
can  with  plausibility  be  denied  that  the  excluded  evi- 
dence as  to  the  manner  in  which  Posey's  drunken  condi- 
tion had  been  manifesting  itself  throughout  the  trip 
could  properly  be  regarded,  in  connection  with  other 
facts  in  evidence,  as  pointing  to  him  as  the  one  who  was 
guilty  of  the  offense  in  question.  The  conclusion  is  that 
the  circumstances  above  mentioned,  evidence  of  which 
was  excluded,  were  such  as,  in  their  connection  with  oth- 
er circumstances  disclosed  by  the  admitted  evidence, 
might  throw  some  light  on  the  question  of  who  commit- 
ted the  offense  with  which  the  defendant  was  charged 
and  have  some  tendency  to  raise  a  doubt  as  to  whether 
he  was  guilty  of  it,  and  that  the  court  erred  in  excluding 
evidence  of  those  circumstances. 

Reversed  and  remanded. 
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Hardin  v.  The  State. 

Assault. 

(Decided  June  10.  1913.     G3  South.  18.) 

1.  Appeal  and  Error;  Review;  Exception, — Where  the  record  does 
not  show  an  exception  reserved  to  a  ruling  on  a  motion  for  a  coutln- 
ance,  or  to  reduce  a  flue,  such  rulings  are  not  presented  for  review. 

2.  Witnesses;  Examination;  Re-direct, — Where  a  defendant  on 
cross-examination  brought  out  the  fact,  or  attempted  to  bring  It  out, 
that  the  assaulted  party  bad  taken  and  carried  away  a  skiff  be- 
longing to  him,  it  was  competent  for  the  state  to  elicit  an  explana- 
tion of  the  circumstances  of  the  taking,  such  as  that  the  party  had 
made  arrangements  with  a  third  person  for  the  skiff  and  did  not 
know  that  it  belonged  to  defendant  when  he  took  it. 

3.  Evidence;  Uncommunicated  Motive. — It  is  not  proper  to  permit 
a  witness  to  testify  as  to  an  uncommunicated  motive  or  purpose,  and 
hence,  a  question  to  a  witness  as  to  why  he  did  not  go  to  defendant 
and  tell  him  of  the  circumstances  of  taking  his  skiff  was  objec- 
tionable. 

Appeal  from  Marshall  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson, 
William  M.  Hardin  was  convicted  of  an  assault  and 
he  appeals.    AfQrmed. 

WiLLLvM  C.  Rayburn,  and  Mack  Kilcrbasb,  for  ap- 
pellant. Counsel  discuss  the  errors  assigned,  but  with- 
out citation  of  authority. 

R.  C.  Briokbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Counsel  dis- 
cuss the  errors  assigned,  but  without  citation  of  au- 
thority. 

WALKER,  P.  J. — The  record  does  not  present  for  re- 
view any  ruling  of  the  court  on  a  motion  of  the  defend- 
ant for  a  continuance  of  the  case,  or  on  his  motion,  to  re- 
duce the  fine  imposed  upon  him.    The  bill  of  exceptions 
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does  not  show  that  the  defendant's  objection  to  going  to 
trial  was  called  to  the  attention  of  the  court,  or  that  the 
court  took  action  on  such  an  objection,  or  that  any  ex- 
ception was  reserved  to  any  ruling  on  that  subject.  And 
no  exception  was  reserved  to  the  ruling  made  on  the  de- 
fendant's motion  to  reduce  the  fine. 

On  the  cross-examination  of  the  state's  witness  Boyd 
Rice,  who  was  the  person  alleged  to  have  been  assaulted 
by  the  defendant,  he  was  asked  about  his  taking  and 
carrying  away  a  skiflf,  which  the  defendant  claimed  was 
his  property.  It  was  permissible  for  the  prosecution,  in 
the  rebuttal  examination  of  the  witness,  to  elicit  an  ex- 
planation of  the  circumstance  of  his  taking  the  skiff, 
and  thereby  rebut  the  inference  unfavorable  to  the  wit^ 
ness  that  might  have  been  drawn  from  that  circum- 
stance if  it  had  remained  unexplained.  The  question 
as  to  the  witness  having  made  arrangements  with  some 
one  for  the  skiff  was  appropriate  to  this  end,  and  the 
court  was  not  in  error  in  overruling  the  defendant's  ob- 
jection to  that  question.  For  the  same  purpose  it  was 
permissible  for  the  state  to  adduce  evidence  of  the  wit- 
ness' lack  of  knowledge,  at  the  time  he  got  the  skiff,  of 
the  fact  that  it  belonged  to  the  defendant. 

The  question  asked  the  same  witness  on  his  cross-ex- 
amination as  to  why  he  did  not  go  to  the  defendant  and 
tell  him  about  the  circumstances  attending  the  taking 
of  the  skiff  was  subject  to  objection,  as  calling  for  a 
statement  by  the  witness  of  his  uncommunicated  motive 
or  purpose. — Ca^le  v.  State,  151  Ala.  84,  44  South.  381 ; 
Jacobs  V.  State,  146  Ala.  103,  42  South.  70. 

It  is  not  claimed  in  the  argument  of  counsel  for  the 
appellant  that  the  court  was  in  error  in  any  other  ruling 
which  is  presented  for  review;  and  we  find  no  reversible 
error  in  any  of  the  court^s  rulings. 

Affirmed* 
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Trailer  v.  The  State. 

As8ault. 

(Decided  June  21,  1013.    03  South.  37.) 

1.  Evidence;  Opinion. — ^Where  the  evidence  tended  to  show  that 
the  person  assaulted  had  attacked  the  defendant  with  a  knife,  cor- 
rokoratlve  evidence  of  that  fact  should  not  have  been  stricken  out, 
because  the  witness  could  not  say  positively  that  he  saw  a  knife, 
but  only  that  It  seemed  like  a  knife. 

2.  Same;  Weight  and  Sufficiency,— The  testimony  of  an  eye  witness 
to  a  crime  is  not  to  be  excluded  because  his  testimony  is  no  more 
definite  or  certain  than  his  observation  warranted;  the  weight  and 
sufficiency  of  such  evidence  being  for  the  Jury. 

Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  Mike  Solub. 
lialtimore  Trailer  was  convicted  of  an  assault  and 
lie  appeals.    Reversed  and  remanded. 

H.  L.  Martin,  for  appellant.  The  court  was  in  error 
in  striking  out  the  statement  of  the  witness  that  it  seem- 
ed like  a  knife. — Mitchell  v.  State,  94  Ala.  72,  and  cases 
cited ;  Stevens  v.  State,  1  Ala.  App.  163. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J.— In  the  trial  the  defendant  sought 
to  prove  that  the  person  he  was  charged  to  have  assault- 
ed first  attacked  him  with  a  knife.  The  testimony  bear- 
ing upon  this  inquiry  was  in  sharp  conflict.  Sam  Stuck- 
ey,  a  witness  for  the  defendant,  testified  that  he  saw 
Arnold  Rumph,  the  person  alleged  to  have  been  assault- 
ed by  the  defendant,  striking  at  the  latter.  Then,  in 
answer  to  the  question,  "What  was  he  striking  at  him 
with?"    he  stated,  "It  seemed  like  a  knife."    The  court 
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granted  the  motion  of  the  state  to  exclude  this  answer, 
and  to  this  ruling  the  defendant  excepted.  It  was  not 
a  prerequisite  to  the  admissibility  of  a  statement  by  the 
witness,  in  reference  to  the  object  which  he  claimed  he 
saw  Kumph  making  use  of  in  striking  at  the  defendant, 
that  his  observation  of  it  was  such  as  to  enable  him  to 
affirm  with  positiveness  that  it  was  a  knife.  His  an- 
swer to  the  question  imported  that  the  object  appeared 
to  him  to  be  a  knife.  The  defendant  was  entitled  to 
lay  l)efore  the  jury  the  result  of  the  witness'  observa- 
tion of  the  occurrence,  though  the  latter  was  unable  to 
identify  with  certainty  some  things  he  claimed  to  have 
seen.  It  was  the  defendant's  right  to  furnish  such  cor- 
roboration of  the  testimony  of  other  witnesses,  to  the 
effect  that  Rumph  attacked  him  with  a  knife,  as  would 
be  afforded  by  the  statement  of  the  witness  Stuckey, 
which  was  excluded.  That  statement  was  not  subject 
to  exclusion  because  the  witness  did  not  undertake  to 
speak  with  positive  assurance. 

One's  right  to  avail  himself  of  the  testimony  of  an 
eyewitness  is  not  to  be  made  dependent  upon  such  wit- 
ness' professing  to  be  able  to  give  a  narrative  more  defi- 
nite or  certain  as  to  details  than  his  observation  of  them 
may  have  been. — Mitchell  v.  State,  94  Ala.  68,  10  South. 
518;  Stephens  v.  State,  1  Ala.  App.  159,  55  South.  940. 
The  testimony  of  a  witness  who  claims  to  be  cocksure 
abcmt  everything-  that  was  within  the  range  of  his  ob- 
servation is  not  necessarily  the  best  evidence. 

Other  questions  presented  for  review  need  not  be  rul- 
ed on,  as  they  are  such  as  may  not  arise  in  another  trial. 

It  may  be  observed  that  if  the  issue  under  the  defend- 
ant's plea  of  misnomer  is  again  submitted  to  the  jury, 
it  should  be  required  to  respond  to  that  issue  in  the  ver- 
dict rendered.— Z)ai;i«  v.  State,  136  Ala,  129,  33  South. 
818. 

Reversed  and  remanded. 
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McGllvery  v.  The  State. 

Shooting  Into  Train. 

(Decided  June  19,  1913.    G2  Ala.  982.) 

1.  Bhooting  at  Train;  Indictment;  Sufficiency, — Under  section  7675, 
CJode  1907,  the  words,  **of  any  railroad  train"  qualify  the  word 
**car,"  and  an  indictment  under  such  section  for  shooting  at  a  loco- 
motive need  not  allege  that  the  locomotive  was  attached  to  a  train 
at  the  time. 

2.  Same, — An  Indictment  alleging  that  defendant  shot  at  a  locomo- 
tive of  a  certain  railroad  is  sufficient,  although  it  did  not  specify 
whether  the  railroad  was  owned  by  a  partnership,  corporation  or 
association,  as  the  ownership  is  not  an  element  of  the  offense;  the 
description  in  the  indictment  being  sufficient  under  sections  7134 
and  7135,  CJode  1907. 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
Hugh  McGilvery  was  convicted  of  maliciously  shoot- 
ing at  a  locomotive,  and  he  appeals.    Affirmed. 

W.  L.  Lee,  and  Pace  &  Chapman,  for  appellant.  The 
indictment  did  not  specify  to  whom  the  railroad  belong- 
ed, nor  did  it  allege  that  the  locomotive  fired  into  was 
a  part  of  a  railroad  train,  as  required  by  the  statute, 
and  it  was  therefore,  insufficient. — Sec.  7675,  Code  1907. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment charges  the  offense  in  the  terms  of  the  statute  and 
is  not  subject  to  demurrer. — Code  Sections  7675,  7134 
and  7135;  Block  v.  State,  66  Ala.  490;  Cook  v.  State,  83 
Ala.  62,  64;  Myers  v.  State,  84  Ala.  11. 

WALKER,  P.  J.— The  indictment  charged  that  the 
defendant  ^^did  wantonly  or  maliciously  shoot  at  or  into 
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a  locomotive  of  the  Central  of  Georgia  Railroad,  in  or 
on  which  at  the  time  there  was  a  human  being."  The 
demurrer  to  it  suggested  its  insufficiency  to  charge  the 
offense  denounced  by  the  statute  (Code,  §  7675)  in  that 
it  failed  to  show  that  the  locomotive,  when  it  was  shot 
into,  formed  a  part  of  a  railroad  train.  We  are  not  of 
opinion  that  that  statute,  denouncing  the  wanton  or 
malicious  shooting  "at  or  into  any  locomotive  or  car  of 
any  railroad  train,  in  or  on  which  there  is  any  human 
being,"  makes  it  a  condition  of  the  commission  of  the 
offense  with  reference  to  a  locomotive  that  such  locomo- 
tive be  attached  to  or  connected  with  a  train  at  the  time 
it  is  shot  into.  There  was  some  necessity  or  propriety 
for  the  use  of  qualifying  words  of  expressions  to  desig- 
nate the  kind  of  cars  intended  to  be  brought  within  the 
protection  of  the  statute,  as  the  word  "car"  may  be  used 
to  describe  a  vehicle  having  no  connection  with  a  rail- 
road. The  word  "locomotive,"  on  the  other  hand,  stand- 
ing by  itself  designates  an  engine  which  is  designed  and 
adapted  to  travel  on  a  railroad. — Birmingham  Railway, 
L.  d  P.  Co.  v\  Ozhurn,  4  Ala.  App.  399,  56  South.  599. 
We  think  it  may  fairly  be  inferred  from  the  connection 
in  which  the  words  "of  any  railroad  train"  are  used  in 
the  statute  that  they  were  intended  to  qualify  the  word 
"car,"  which  they  immediately  follow,  and  not  the  word 
"locomotive;"  and  that  the  statute  was  intended  to  ap- 
ply to  one  who  wantonly  or  maliciously  shoots  at  or  into 
any  locomotive,  in  or  on  which  there  is  any  human 
being,  whether  or  not  at  the  time  a  train  of  cars  is  at- 
tached to  it. 

Another  objection  raised  by  the  demurrer  to  the  in- 
dictment is  that  it  failed  to  show  that  the  Central  of 
Georgia  Railroad  was  a  corporation,  a  partnership,  or 
an  association  of  individuals.  The  ownership  of  the 
locomotive  was  not  an  element  of  the  offense  charged. 
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The  indictment  sufficiently  identified  it  "to  enable  a 
person  of  common  understanding  to  know  what  was  in- 
tended." This  was  enough  so  far  as  the  description  of 
the  vehicle  alleged  to  have  been  shot  at  or  into  was  con- 
cerned.—Block  V.  State,  66  Ala.  493;  Code,  §§  7134, 
7135. 

We  are  not  of  opinion  that  the  indictment  was  subject 
to  demurrer  on  either  of  the  grounds  assigned. 

The  record  presents  no  other  question  for  review. 

Affirmed. 


Staton  V.  The  State. 

Crime. 

(Decided  May  13,  1913.    62  South.  387.) 

1.  Charge  of  Court;  Rcasonahle  DovM. — A  charge  assertiug  that 
a  reasonable  doubt  of  guilt  which  authorizes  an  acquittal  is  one 
arising  from  a  consideration  of  all  the  evidence,  having  regard  both 
to  what  it  shows  and  what  It  does  not  show,  Is  proper. 

2.  Appeal  and  Error;  Presumptions. — All  presumptions  will  be  In- 
dulged in  favor  of  the  ruling  of  the  trial  court,  and  in  the  al>pence 
of  a  contrary  showing  in  the  bill  of  exceptions,  it  will  be  presum- 
ed that  the  charges  refused  were  not  requested  until  after  the  jury 
has  retired  to  consider  their  verdict. 

Appeal  from  Blount  Circuit  Court. 
Heard  before  Hon.  J.  E.  Blackwood. 
Hugh  Staton  was  convicted  of  an  offense,  and  he  ap- 
peals.. Affirmed. 

RussBLii  &  Johnson,  for  appellant.  The  court  erred 
in  its  oral  charge  as  to  reasonable  doubt. — Kirkwood  v. 
State,  57  South.  504;  Walker  v.  State,  153  Ala.. 31; 
Qrimes  v.  State,  105  Ala.  86;  Carter  v.  State,  103  Ala. 
94;  Bell  v.  State,  89  Miss.  810.    On  these  same  authori- 
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tiesy  the  trial  court  should  have  given  charges  2,  3  and 
10,  requested  by  defendant. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Mabtin^ 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — The  statement  made  by  the  court 
in  the  part  of  its  oral  charge  to  which  an  exception  was 
reserved,  to  the  effect  that  the  reasonable  doubt  which 
would  justify  an  acquittal  "must  be  based  on  the  evi- 
dence, or  spring  up  from  the  evidence,"  is  criticised  in 
the  argument  of  the  counsel  for  the  appellant  on  the 
ground  that  it  excludes  a  doubt  based  upon  a  deficiency 
of  evidence.  We  are  not  of  opinion  that  the  expression 
used  is  subject  to  such  a  criticism.  In  the  connection 
in  which  it  was  used  it  could  not  well  have  been  under- 
stood by  the  jury  as  conveying  a  meaning  different  from 
that  which  would  have  been  conveyed  if  the  court  had 
said  that  the  doubt  referred  to  must  be  one  arising 
upon  a  consideration  of  the  evidence  in  the  case,  having 
regard  to  both  what  it  showed  and  what  it  failed  to 
show.  There  is  no  error  in  an  instruction  to  this  effect. 
—iiimmo7is  v.  State,  158  Ala.  8,  48  South.  606;  Walker 
V.  State,  139  Ala.  56,  35  South.  1011 ;  Underbill  on  Crim- 
inal Evidence,  §  12. 

The  bill  of  exceptions  does  not  show  that  the  written 
charges  which  were  refused  to  the  defendant  were  re- 
quested pending  the  trial  and  before  t'he  jury  had  re- 
tired to  consider  the  verdict.  Under  the  rule  requiring 
all  presumptions  to  be  indulged  in  favor  of  the  rulings 
of  the  trial  court,  it  may  be  presumed  that  the  charges 
in  question  were  not  requested  before  the  retirement 
of  the  jury,  and  that  the  action  of  the  court  in  refusing 
to  give  them  was  justifiable  because  of  the  defendant's 
failure  to  ask  them  at  the  proper  time. — Donahoo  d 
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Matthews  v.  Tarrant,  1  Ala.  App.  446,  55  South.  270; 
Davis  V.  Clausen,  2  Ala.  App.  378,  57  South.  79 ;  New 
Connellsville  C.  d  C.  Co.  v.  KilgorCj  4  Ala.  App.  334,  58 
South.  966. 
Affirmed. 


Cogrblll  V.  The  State. 

Burglary. 

(Decided  April  24,  1913.     02  South.  406.) 

1.  Burglary;  Evidence;  Sufficiency, — The  evidence  in  this  case  ex- 
amined and  held  sufficient  to  sustain  a  conviction  for  burglary. 

2.  Same;  Res  Inter  Alios  Acta. — Where  it  was  asserted  that  goods 
stolen  from  the  store  of  A.,  were  sold  to  W.,  and  found  in  his  store, 
evidence  of  an  action  lietween  A.  and  W.  for  the  stolen  goods,  and 
the  result  Thereof  was  res  inter  alios  acta,  and  not  admissible  for  the 
defendant,  being  prosecuted  for  burglary  of  the  store  of  A. 

3.  Appeal  and  Error;  Harmless  Error;  Evidence, — Where  a  cer- 
tificate of  a  probate  Judge  for  the  commitment  of  defendant  to  a 
hospital  for  the  insane  was  rejected,  but  was  later  admitted  as  a 
proof  that  defendant  was  later  admitted  to  the  asylum,  and  no  ex- 
ception was  reserved  to  the  limitation,  any  error  In  the  former  re- 
jection was  cured  by  its  later  admission. 

4.  Same;  Exception;  Limiting  Purpose  of  Evidence. — An  exception 
must  be  reserved  to  the  limitation  of  evidence  In  order  to  present  that 
question  for  review  on  appeal. 

5.  Evidence;  Insanity;  Presumption, — There  is  no  presumption 
that  fitful  and  exceptional  attacks  of  insanity  are  continuous;  the 
presumption  of  continuous  Insanity  is  raised  only  by  proof  of  in- 
sanity of  a  chronic  or  permanent  nature. 

6.  Charge  of  Court;  Insanity. — Where  under  the  evidence,  the  jury 
might  have  found  properly  that  defendant's  insanity,  if  he  was  in- 
sare,  was  occasional,  only,  a  charge  asserting  that  the  presumption 
is  that  a  person  is  sane  until  the  contrary  is  shown,  but  that  when 
Insanity  is  once  established,  it  Is  presumed  to  continue  until  it  is 
fihown  that  the  person  has  been  restored  to  sanity,  and  if  the  jury 
believe  that  defendant  is  shown  at  any  time  prior  to  the  connnission 
of  the  offense  to  have  been  insane,  then,  although  they  may  believe 
that  he  conmiitted  the  offense,  at  the  same  time  they  must  find 
that  he  was  insane  at  the  time  he  conjniitted  the  offense,  unless  it 
be  shown  beyond  a  reasonable  doubt  that  he  had  been  restored  to 
sanity  previous  to  the  commission  of  the  alleged  offense,  was  prop 
erly  refused  as  misleading. 
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7.  Same, — Where  the  evidence  was  such  that  it  was  a  questiou  for 
the  Jury  whether  defendant's  insanity  was  of  a  character  constitut- 
ing a  defense  to  crime,  the  defendant  was  not  entitled  to  have  the 
Jury  instructed  in  general  terms  that  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defendant  was  insane,  they 
must  find  that  he  was  insane  at  that  time,  unless  they  found  from 
the  evidence  beyond  a  reasonable  doubt  that  prior  to  that  time  he 
had  been  restored  to  sanity. 

Appeal  from  Russell  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

John  Cogbill  was  convicted  of  burglary,  and  he  ap- 
peals.   Affirmed. 

The  following  is  charge  2:  "The  court  charges  the 
jury  that  the  presumption  of  law  is  that  a  person  is  sane 
until  the  contrary  is  shown  by  the  evidence,  but  that 
when  insanity  is  once  established  the  same  is  presumed 
to  continue  until  it  is  shown  by  the  evidence  that  the 
person  has  been  restored  to  a  mental  condition  of  san- 
ity. And  if  the  jury  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  the  defendant  is 
shown  by  the  evidence  at  any  time  prior  to  the  commis- 
sion of  this  offense  to  have  been  insane,  then,  although 
the  jury  may  believe  from  the  evidence  that  the  de- 
fendant committed  the  offense,  at  the  same  time  the 
jury  must  find  that  the  defendant  was  insane  at  the 
time  he  committed  the  offense,  unless  it  be  shown  by 
the  evidence  beyond  a  reasonable  doubt  that  he  had  been 
restored  to  sanity  previous  to  the  commission  of  the  al- 
leged offense." 

(tLbxn  &  1>E  GuAFFENRiKD,  for  appellant.  The  evi- 
dence was  not  sufficient  to  connect  Cogbill  with  the 
burglary. — Crane  t\  State,  111  Ala.  45.  The  admissibil- 
ity of  the  whole  testimony  depended  upon  the  ownership 
of  the  property  found  in  Whatley^s  store,  and  hence,  the 
suit  between  Anthony  and  Whatley,  and  its  result,  was 
admissible.     The  judgment  of  the  probate  court  admit- 
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ting  defendant  to  the  asylum  was  competent  evidence, 
under  the  plea  of  insanity. — Sees.  854,  856  and  859, 
Code  1907;  Pearce  v.  State,  4  Ala.  App.  32.  The  de- 
fendant was  entitled  to  have  the  jury  instructed  on  the 
issue  of  insanity  as  requested  by  him. — Wray  v.  Wray, 
33  Ala.  187. 

R.  C.  Beickell,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State. 

WALKEB,  P.  J. — There  was  evidence  tending  to 
prove  the  commission  of  the  burglary  alleged  in  the 
indictment  during  a  night  in  May,  1911,  and  that  when 
the  fact  was  discovered  on  the  following  morning  there 
was  missing  from  the  store  of  Anthony,  which  had  been 
broken  into,  some  cigars  and  18  or  20  broken  boxes  of 
plug  tobacco.  These  was  also  evidence  tending  to  prove 
that  late  in  the  following  night  the  appellant  and  one 
West,  who  was  joined  with  him  in  the  indictment,  car- 
ried to  the  store  of  one  Whatley  and  sold  to  him  a  lot 
of  tobacco  of  the  same  kinds  as  that  which  was  missed 
fr(mi  Anthony's  store,  and  which  the  next  morning  was 
found  at  What  ley's  store  by  two  policemen,  who  went 
there  with  a  search  warrant,  and  who  delivered  to  An- 
thony some  of  the  tobacco  there  found  by  them.  An- 
thony testified  that  the  tobacco  which  was  brought  back 
to  him  by  the  policemen  was  in  boxes  with  his  (An- 
thony's) name  on  them,  and  that  he  found  at  Whatley's 
store  some  cigars  with  his  (Anthony's)  name  on  them. 
Evideuce  of  such  circumstances  afforded  a  basis  for  in- 
ferences that  the  tobacco,  in  the  sale  of  which  to  What- 
lay  the  appellant  participated,  was  the  same,  or  a  part 
of  the  same  tobacco  which  had  disappeared  from  An- 
thony's store,  and  that  the  appellant  had  a  guilty  con- 
nection with  the  burglary,  though  the  tobacco  was  of 
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brands  commonly  dealt  in  by  merchants  in  that  locality, 
and  had  upon  it  no  marks  to  identify  it  as  the  property 
of  Anthony,  and  though  there  was  no  aflBrmative  evi- 
dence that  the  boxes  used  by  the  policemen  in  returning 
the  tobacco  to  Anthony  were  found.by  them  at  Whatley's 
store,  or  that  the  cigars  with  Anthony's  name  on  them, 
which  were  found  by  him  at  Whatley's  store,  were  sold 
to  or  received  by  the  latter  from  the  appellant.  There 
is  no  merit  in  the  contention  that  the  evidence  adduced 
had  no  tendency  to  prove  the  guilt  of  the  appellant  of 
the  charge  made  against  him. 

The  suit  between  Whatley  and  Anthony  in  regard  to 
some  of  tlie  tobacco  which  was  found  in  the  former's 
store  was  a  matter  between  parties  having  no  legal  con- 
nection with  this  case,  and  evidence  as  to  the  institution 
of  that  suit  and  the  result  of  it  was  subject  to  the  ob- 
jections of  the  solicitor,  which  the  court  sustained.  The 
facts  of  the  institution  of  that  suit  and  the  result  of  it 
were  not  binding  upon  or  provable  against  the  parties 
to  this  prosecution.  It  was  res  inter  alios  acta.  The 
appellant  had  the  benefit  of  more  evidence  in  reference 
to  that  matter  than  he  was  entitled  to. 

In  the  cour^^e  of  the  examination  of  H.  T.  Benton  as 
a  witness  for  the  defendant,  he  was  handed  a  paper,  to 
the  introduction  of  which  at  that  time  the  state  object- 
ed, and  the  court  sustained  the  objection.  The  paper 
was  a  certificate  of  the  witness,  as  judge  of  probate,  for 
the  admission  of  the  defendant  to  the  state  hospital  for 
insane  persons. — Code,  §  859.  Upon  the  witness  stat- 
ing that  he  passed  on  the  application,  the  court  per- 
mitted the  paper  to  go  to  the  jury  "as  proof  in  the  case 
that  the  defendant  was  committed  to  the  asylum."  No 
exception  was  reserved  to  this  ruling.  So  it  appears 
that  the  court  admitted  in  evidence  the  paper  which  pre- 
viously had  been  excluded,  and  that  no  exception  was 
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reserved  by  the  defendant  to  the  action  of  the  court  in 
limiting  the  purpose  for  which  that  paper  might  be  con- 
sidered by  the  jury.  •  There  is  nothing  in  the  record  to 
indicate  that  it  was  claimed  in  behalf  of  the  defendant 
that  he  was  entitled  to  have  that  paper  considered  as 
evidence  for  any  other  purpose  than  that  mentioned  by 
the  court  in  admitting  it.  If  it  was  proposed  to  be 
claimed  that  the  paper  could  be  looked  to  for  any  other 
purpose,  such  claim  should  have  been  made  known  to 
the  court,  and  for  the  court's  ruling  on  it  to  be  present- 
ed for  review  on  appeal  it  was  necessary  that  an  excep- 
tion be  reserved.  This  was  not  done,  and  no  ruling  of 
the  court  in  that  connection  is  presented  for  review. 
Whatever  harm  there  may  have  been  in  excluding  the 
paper  when  it  was  first  offered  was  cured  by  the  subse- 
quent admission  of  it  in  a  manner  of  which  no  com- 
plaint wa«  made. 

As  applicable  to  the  evidence  in  the  case,  which  was 
such  that  the  jury  might  properly  have  found  from  it 
that  if  the  defendant  had  been  insane  at  all  his  insanity 
Avas  occasional  only,  and  not  chronic  or  permanent, 
charge  2  requested  by  him  was  misleading,  if  not  affir- 
matively erroneous,  as  it  is  only  insanity  of  a  chronic  or 
permanent  nature  which,  on  being  proved,  is  presumed 
to  continue;  there  being  no  presumption  that  fitful  and 
exceptional  attacks  of  insanity  are  continuous. — Ford 
r.  State,  71,  Ala.  385;  16  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  604.  Besides,  under  the  evidence  in  the  case,  if 
the  jury  found  from  it  that  the  defendant  had  been  in- 
sane, it  was  a  question  for  them  whether  his  unsound- 
ness of  mind  was  of  the  character  required  to  constitute 
a  defense  to  a  criminal  charge;  and  on  such  evidence  the 
defendant  was  not  entitled  to  have  the  jury  instructed 
in  general  terms  to  the  effect  that  if  they  found  from 
the  evidence  bevoud  a  reasonable  doubt  that  the  defend- 
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ant  was  insane  prior  to  the  commission  of  the  ofiFense 
they  must  find  that  he  was  insane  at  that  time,  unless 
they  found  from  the  evidence  beyond  a  reasonable  doubt 
that  prior  to  that  time  he  had  been  restored  to  sanity. 
Such  an  instruction  would  have  put  upon  the  jury  the 
duty  of  making  a  finding  that  the  defendant  was  insane, 
whether  or  not  his  unsoundness  of  mind  was  found  to 
be  such  as  to  affect  the  question  of  his  responsibility  for 
the  act  with  which  he  was  criminally  charged.  The  de- 
fendant was  not  entitled  to  an  instruction  to  this  effect. 
— Parsons  v.  Htate,  81  Ala.  577  2,  South.  854,  60  Am. 
Rep.  193;  Beasley  v\  titate,  50  Ala,  149,  20  Am.  Rep.  292. 
The  court  was  not  in  error  in  refusing  to  give  the  charge 
mentioned. 

We  find  no  reversible  error  in  the  record. 

Affirmed. 


Allen  V.  The  State* 

Burglary. 

(DeclcU'd  June   17,  1913.     HeheariuR  denied  June  27,  1913. 
02  South,  971.) 

1.  Eridencc;  Dogn;  Trailinf/. — Before  evidence  of  the  trailing  by 
dogH  is  admissille,  it  must  be  shown  reasonably  that  the  dogs  were 
trained  or  qualilied  to  trail  human  beings. 

2.  Trial;  Rvcviition  of  Evidvncc;  Motion  to  Strike. — Although  the 
evidence  sought  to  be  elicited  was  incompetent,  yet  if  defendant 
makes  no  objection  to  the  question,  a  motion  to  strike  the  answer  is 
addressed  to  the  sound  discretion  of  the  trial  court,  and  in  the  ab- 
sence of  an  abuse  of  the  discretion,  will  not  be  reviewed. 

3.  Same;  Time  of  Objection. — Where  the  question  was  not  c»aleu- 
lated  to  elicit  the  answer  and  a  witness  volunteers  incompetent  tes- 
timony in  answer,  an  objection  made  to  such  testimony  is  in  time 
if  made  shortly  after  such  evidence  has  been  volunteered. 

4.  Appeal  and  Error;  Presumption ;  Ruling  on  Evidence. — Where 
the  record  states  the  testimony  in  narrative  form,  and  does  not  af- 
firmatively show  that  the  testimony  volunteered  was  in  answer  to 
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a  questiou  not  calculated  to  call  It  forth,  this  court  will  presume  to 
support  the  trial  court's  ruling  that  the  question  called  for  the 
testimony. 

5.  Same;  Harmless  Error;  Evidence, — Where  it  was  shown  that  a 
certain  book  was  in  the  safe  of  the  owner  of  the  burglarized  store 
at  the  time  of  the  burglary,  and  the  book  was  exhibited  to  the  wit- 
ness, but  it  did  not  api^ear  from  the  bill  of  exceptions  that  the  book 
was  ever  introduced  in  evidence,  such  testimony  could  not  have 
been  prejudicial  to  defendant. 

6.  Burglary;  Evidence;  Identification  of  Property, — ^Where  a  stamp 
book  was  found  in  a  woodshed  of  a  co-defendant,  like  one  taken 
from  the  burglarized  store,  and  a  trail  followed  by  dogs  led  to  the 
woodshed,  and  along  the  trail  were  found  papers  taken  from  the 
store,  and  the  same  trail  led  to  a  house  where  a  witness  testified  de- 
fendant and  his  co-defendant  left  some  stolen  papers  the  night  of 
the  Imrglary,  the  stamp  book  was  admissible  though  the  witnesses 
could  not  positively  identify  It;  the  other  facts  and  circumstances 
being  sufficient  to  carry  to  the  jury  the  question  whether  it  was  the 
same  book  as  the  one  stolen. 

7.  Charye  of  Court;  Good  Character. — A  charge  that  the  evidence 
of  previous  good  character  may  alone  be  sufficient  to  raise  a  rea- 
sonable doubt  should  go  further  and  hypothesize  that  such  evidence 
should  be  taken  into  consideration  with  other  evidence  in  the  case, 
and  failing  to  do  so  is  erroneous. 

Appeal  from  Cherokee  Circuit  Court. 
Heard  before  Hon.  W.  W.  Habalson. 
Jim  Allen  was  convicted  of  burglary,  and  he  appeals. 
Affirmed. 

McCoNNELL  &  Conner,  for  appellant.  The  stamp 
book  was  not  admissible  in  evidence. — Buchanan  v. 
State,  109  Ala.  7 ;  Crane  v.  State,  111  Ala.  45.  The  prop- 
er predicate  was  not  laid  to  render  the  trailing  of  the 
dogs  admissible. — Hodges  v.  State,  98  Ala.  10 ;  Simpson 
V.  State,  111  Ala.  8;  Richardson  v.  State,  145  Ala.  46. 
The  charge  requested  should  have  been  given. — 116  Ala. 
445 ;  47  Ala.  603.  On  application  for  rehearing  counsel 
discuss  at  length  the  trailing  of  the  dogs,  but  cite  no  au- 
thority in  addition  to  those  formerly  cited. 

R.  C.  Beickbll,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.    The  stamp 
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book  when  taken  in  connection  with  the  other  evidence 
touching  its  surroundings,  was  competent,  its  weight 
and  sufficiency  being  for  the  jury. — Hodges  v.  State,  97 
Ala.  37;  WalJcej^  v.  State,  97  Ala.  85;  Thornton  v.  State, 
113  Ala.  43.  The  evidence  sufficiently  showed  that  the 
dogs  were  trained  or  qualified  to  track  human  beings. — 
Hadnot  v.  State,  3  Ala.  App.  102 ;  Richardson  v.  State, 
145  Ala.  46. 

THOMAS,  J. — The  defendant  was  tried  and  convict- 
ed on  an  indictment  charging  him  with  the  oflfense  of 
burglary.  Only  three  questions  are  urged  on  this  ap- 
peal; two  relating  to  the  action  of  the  trial  court  in  the 
admission  of  certain  evidence  offered  by  the  state,  and 
the  other  relating  to  its  refusal  to  give  a  written  charge 
requested  by  defendant. 

It  is  insisted,  in  the  first  place,  that  the  court  erred 
in  permitting  the  state  to  prove  the  alleged  trailing  of 
the  dogs,  on  the  next  day  after  the  burglary,  of  defend- 
ant's supposed  tracks  from  the  scene  of  the  burglary, 
for  a  distance  of  several  miles,  to  places  where  he  was 
alleged  to  have  gone  after  the  commission  of  the  bur- 
glary. The  basis  of  the  insistence  is  that  the  state 
nowhere  proved,  or  undertook  to  prove,  that  these  dogs 
which  did  the  trailing  were  ever  in  any  wise  trained  or 
were  qualified  to  trail  the  tracks  of  human  beings. — 
Gallant  v.  State,  167  Ala.  65,  52  South.  739;  Hargrove 
V.  State,  147  Ala.  98,  41  South.  972,  119  Am.  St.  Rep. 
60,  10  Ann.  Cas.  1126;  Richardson  v.  State,  145  Ala.  46, 
41  South.  82,  8  Ann.  Cas.  108;  Simpson  v.  State,  111 
Ala.  8,  20  South.  572;  Hodge  v.  State,  98  Ala.  10,  13 
South.  385,  39  Am.  St.  Kep.  17;  Hadnot  v.  State,  3  Ala. 
App.  103,  57  South.  383. 

Such  preliminary  proof  should  have  been  made  (au- 
thorities supra)  as  a  predicate  for  the  introduction  of 
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the  evideDce  of  the  trailing  done  by  the  dogs;  but  the 
defendant  is  not  in  a  position  to  complain  of  its  not 
being  made  for  the  reason  that  he  failed  to  object  to  the 
questions  eliciting  or  seeking  to  elicit  the  evidence  of 
the  trailing.— Dowrney  v.  State,  115  Ala.  108,  22  South. 
479;  Ellis  v.  State,  105  Ala.  72, 17  South.  119;  Washitiff- 
ton  V.  State.  106  Ala.  58,  17  South.  546. 

Of  course,  if  a  state's  witness  volunteers  objectionable 
evidence,  or  states  it  in  answer  to  a  question  not  cal- 
culated to  call  it  forth,  then  such  evidence  could  not 
possibly  be  anticipated  by  defendant's  counsel  and  could 
not  therefore  be  objected  to  before  the  witness  had  stat- 
ed it.  Hence,  an  objection  then  made  would  be  in  time, 
and  save  the  point  sought  to  be  raised.  When  such  is 
the  case,  however,  the  bill  of  exceptions  should  affirma- 
tively so  show;  otherwise,  when  the  testimony  of  the 
witness  appears,  as  here,  in  narrative  form  without  the 
questions  calling  it  forth,  and  in  the  course  of  the  nar- 
rative it  is  stated  in  a  parenthetical  way  that  defendant 
moved  to  exclude  certain  portions,  setting  them  out,  of 
the  witness'  testimony,  it  will  be  presumed  in  favor  of 
the  ruling  of  the  trial  court,  the  record  not  showing  to 
the  contrary,  that  the  objectionable  testimony  was  re- 
sponsive to  a  question  from  the  solicitor  that  called  it 
toTth.—Dovmey  v.  State,  115  Ala.  108,  22  South.  479. 
It  is  well  settled  that  when  testimony  responsive  to 
questions  calling  for  it  is  allowed  to  go  in  without  ob- 
jections to  the  questions,  the  trial  court  cannot  be  put  in 
error  for  overruling  a  subsequent  motion  to  exclude  it; 
for  the  reason  that  in  such  a  case  the  motion  to  exclude 
is  addressed  solely  to  the  discretion  of  the  trial  court. — 
Wright  v.  State,  108  Ala.  60,  18  South.  941 ;  Billingsley 
V.  State,  96  Ala.  126, 11  South.  409;  McCalman  v.  State, 
96  Ala.  98,  11  South.  408. 
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It  appeared  that  an  iron  safe  in  the  store  burglarized 
was  blown  open,  and  that  there  was  taken  from  the  safe 
on  the  night  of  the  burglary  a  stamp  book,  containing 
12  two-cent  postage  stamps,  together  with  other  papers; 
that  some  of  these  papers  were  found  in  the  woods  along 
(he  trail  of  the  dogs,  and  that  others,  positively  identi- 
fied, were  found  at  the  house  of  Jlary  Smith,  to  which 
the  dogs  also  went  in  running  the  trail,  and  who  swore 
that  these  papers  were  left  at  her  house  on  the  night  of 
the  burglary  by  defendant  and  his  codefendant,  George 
Hawkins.  From  her  house  the  dogs  followed  the  trail 
to  the  house  of  (ieorge  Hawkins,  where  was  found  a 
stamp  book  in  the  cottonseed,  correspcmding  in  descrip- 
tion with  that  missed  from  the  safe  that  was  broken 
open.  The  defendant  moved  to  exclude  the  evidence  as 
to  the  finding  of  the  stamp  book,  on  the  theory  that  the 
state's  witnesses  could  not  positively  identify  it  as  the 
stamp  book  stolen.  Their  testimony  that  it  was  the 
same  in  kind  and  appearance  as  that  stolen,  coupled 
with  the  other  facts  and  circumstances  detailed,  which 
tended  further  to  its  identification,  was  sufficient  to 
warrant  a  submission  of  the  question  to  the  jury  as  to 
whether  or  not  it  was  the  same  stamp  book  as  that  stol- 
en. Besides,  even  if  the  evidence  in  this  particular  was 
not  sufficient  for  that  purpose,  the  defendant  is  in  no 
position  to  complain,  for  the  same  reason  as  hereinbe- 
fore pointed  out  in  considering  the  matter  of  the  qualifi- 
cations of  the  dogs  to  do  the  trailing.  He  raises  the 
point  only  by  a  motion  to  exclude  the  evidence. 

The  court  did  not  err  in  refusing  the  following  charge 
requested  by  defendant,  to  wit:  "The  court  charges 
the  jury,  if  they  believe  from  the  evidence  that  the  de- 
fendant has  established  to  the  satisfaction  of  the  jury  a 
good  character,  such  good  character  may  alone  engen- 
der a  reasonable  doubt  of  defendant's  guilt,  and  author- 
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ize  the  jury  to  acquit  the  defendant."  The  charge  is 
not  a  correct  exposition  of  the  law,  in  that  it  ignores 
the  fact  that  the  law  requires  the  jury,  in  considering 
the  good  character  of  a  defendant,  to  do  so  along  with 
the  other  evidence  in  the  case. — Johnson  v.  State,  94 
Ala.  42,  10  South.  667;  linfant  r.  I^tate,  116  Ala.  445, 
23  South.  40. 

The  record  raises  one  other  point,  but  it  is  not  in- 
sisted on  in  brief,  and  we  are  of  opinion  that  it  is  with- 
out merit.  After  the  party  whose  store  was  burglariz- 
ed had  stated  that  he  remembered  what  was  in  the  safe 
that  was  blown  open^  the  solicitor  exhibited  to  him  a 
book — what  kind  the  bill  of  exception  does  not  say — 
and  asked  the  witness  this  question,  to  which  objection 
was  made  by  defendant,  to  wit :  "Among  other  things 
in  that  safe  was  this  book  in  there?"  The  court  overrul- 
ed the  objection,  and  the  witness  answered,  "Yes,  sir.'' 
This  was  all  the  evidence  in  the  case,  so  far  as  the  bill 
of  exceptions  shows,  in  any  way  pertaining  to  that  par- 
ticular book,  which  it  does  not  appear  was  ever  even 
introduced  in  evidence.  Assuming  that  the  book  re- 
ferred to  was  not  the  stamp  book  hereinbefore  mention- 
ed, we  are  unable  to  see  how  the  mere  asking  and  an- 
swering of  the  question  stated  about  an  immaterial  book 
not  offered  in  evidence  could  have  in  any  way  prejudic- 
ed the  rights  of  defendant,  and  we  are  satisfied  that  it 
did  not  injure  his  case.  Assuming,  on  the  other  hand, 
that  the  book  referred  to  was  the  stamp  book,  it  was 
material  evidence,  and  it  was  entirely  competent  for  the 
state  to  make  this  p^oof,  as  well  as  the  other  proof  rel- 
ative to  it,  which  was  before  discussed. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 
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Hawkins  v.  The  State. 

Burglary. 

(Decided  June  12,  1913.    (52  South.  1)74.) 

Burglary;  Indictment;  Description  of  Property, — Uuder  section 
0415,  Code  1907,  an  iiidictiiient  wliich  describe  tlie  place  bur;:larized 
as  a  storehouse  iu  wliicb  goods,  luerchaudise  or  clothing  or  thlugs 
of  value  were  kept  for  use,  etc.,  was  defective.  In  failing  to  describe 
the  property  mentioned  as  things  of  value,  so  as  to  determine  wheth- 
er they  were  within  the  general  terms  of  the  statute;  the  averment 
being  in  the  altornatlve,  and  hence,  could  be  supported  by  evidence  of 
either  of  the  alternatives  alleged.  Such  indictment  should  describe 
the  things  of  value  when  alleged  In  the  alternative,  so  as  to  enable 
thp  court  to  say  whether  they  cover  other  things  belonging  to  the 
same  class  as  those  specifically  designated. 

Appeal  from  Cherokee  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
George  Hawkins  was  convicted  of  burglary  and  he 
appeals.     Reversed  and  remanded. 

McCoNNELL  &  Conner,  for  appellant.  The  indict- 
ment was  fatally  defective,  and  the  demurrer  should 
have  been  sustained. — Banner  v.  State,  54  Ala.  128; 
Johnson  v.  State,  32  Ala.  583;  Picket  v.  State,  60  Ala. 
77 ;  Henderson  v.  State,  70  Ala.  23. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — The  indictment  in  this  case  charg- 
ed that  the  defendant,  "with  intent  to  steal,  broke  into 
and  entered  the  storehouse  of  Frank  Slone,  in  which 
goods,  merchandise,  or  clothing,  or  things  of  value  were 
kept  for  use,  sale,  or  deposit,"  etc.  It  was  demurred 
to  upon  the  ground,  among  others,  that  it  failed  to  aver 
or  show  what  the  alleged  things  of  value  were.    We  are 
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of  opinion  that  it  was  subject  to  demurrer  on  the  ground 
stated.  A  store,  to  be  a  subject  of  burglary,  under  sec- 
tion "6415  of  the  Code,  must  be  one  in  which  "goods, 
wares,  merchandise,  or  other  valuable  thing  is  kept  for 
use,  sale,  or  deposit."  The  averment  of  the  indictment 
as  to  what  was  kept  in  the  storehouse  mentioned  was 
in  the  alternative,  and  as  to  this  feature  of  it  could  be 
supported  by  evidence  of  either  of  the  alternatives  al- 
leged, one  of  which  was  to  the  effect  that  the  store  was 
a  place  in  which  "things  of  value  were  kept  for  use, 
sale,  or  deposit."  The  indictment  was  fatally  defective 
on  demurrer  because  of  its  failure  to  describe  the 
"things  of  value,"  so  as  to  enable  the  court  to  determine 
whether  they  were  such  things  as  are  within  the  con- 
templation of  the  general  terms  used  in  the  statute  to 
cover  other  things  belonging  to  the  same  class  as  those 
which  are  specifically  designated,  and  the  defendant  to 
be  informed  of  the  charge  against  him. — Pickett  t;. 
State,  60  Ala.  77;  Banner  v.  State,  54  Ala.  127,  25  Am. 
Rep.  662 ;  Davis  v.  State,  54  Ala.  88 :  Johnson  v.  State, 
32  Ala,  583.  The  authorities  cited  plainly  state  the 
rule  and  the  reasons  supporting  it. 

In  reference  to  the  objection  to  the  introduction  in 
evidence  of  a  stamp  book,  which  there  was  evidence 
tending  to  prove  was  of  the  same  kind  as  some  which, 
after  the  burglary,  were  missing  from  the  rifled  safe  in 
the  store,  and  was  found  in  a  pile  of  cotton  seed  in  a 
shed  room  of  the  defendant's  house  about  which  the 
trailing  dogs  sniffed  when  they  went  to  that  place  after 
the  burglary,  it  is  enough  to  say  that  the  bill  of  excep- 
tions does  not  show  that  that  objection  was  ruled  on  by 
the  court,  that  such  stamp  book  was  admitted  in  evi- 
dence, or  that  an  exception  was  reserved  to  a  ruling  of 
the  court  permitting  its  introduction  in  evidence. 

Reversed  and  remanded. 
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Bonner  v.  The  State* 

False  Pretense. 

(Decided  April  8,  1913.    G2  South.  337.) 

1.  False  Pretentte;  Elements;  HUjmiture  to  Written  Instrument. — 
The  oflfeiiKe  denounced  by  section  0921,  Code  1907,  is  complete  when 
the  (signature  is  olitaiiied  with  Intent  to  injure  or  defraud,  and  the 
fact  that  defendant  afterwards  paid  the  note,  would  not  make  him 
the  less  guilty ;  if  the  signature  was  obtained  without  intention  to  de- 
fraud, and  afterwards  through  neglect  or  misfortune  defendant  fail- 
ed to  i)ay  it,  and  the  person  who8e  signature  he  obtained  had  to 
pay  the  note,  the  defendant  would  not  be  guilty  of  intent  to  Injure  or 
defraud  when  he  obtained  the  signature. 

2.  Same;  Evidence. — In  a  prosecution  under  section  (5921,  Code 
1907,  the  facts  that  the  party  whose  name  was  so  obtained  had  to 
pay  the  note,  and  that  defendant  had  never  paid  it,  were  not  admissi- 
ble, Fince  the  offense  was  complete,  if  committeed.  at  the  time  the 
signature  to  the  note  was  obtained. 

3.  Same. — Where  the  prosecution  was  for  obtaining  the  signature 
of  a  certain  pi«rson  to  a  note  liy  false  |)retense  as  to  the  ownership 
of  land,  a  mortgage  given  by  defendant  was  admissible  as  showing 
that  he  had  already  parted  with  his  title  to  the  land. 

4.  Same. — I'nder  the  evidence  in  this  case,  it  was  a  question  for 
the  jury  to  deti  rnilne  whether  defer dant  obtained  the  signature  with 
intent  to  Injure  or  defraud  the  person  -signing. 

5.  Evidence;  Foreitjn  Statute;  Ccrtifteate. — A  transcript  of  a  for- 
eign statute  |)roperly  certified  by  the  Secretary  of  State  of  such 
state,  is  admissible  in    evidence  under  section  3988,  Code  1907. 

6.  Trial ;  Province  of  Court  and  Jury. — Where  the  evidence  Is  with- 
out conflict,  but  diflFerent  inferences  may  be  drawn  therefrom,  or 
where  the  facts  testified  to  by  the  witnesses  pointing  to  the  guilt  of 
a  defendant,  rests  in  inferences  that  are  to  be  drawn  from  them, 
his  guilt  or  innocence  beccnnes  a  question  for  the  jury,  and  the  gen- 
eral charge  for  the  state  predicated  upon  a  belief  of  the  testimony  by 
the  jury  sliould  not  be  given. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

J.  B.  lionner  was  convicted  of  obtaining  the  signa- 
ture of  a  certain  named  person  to  a  note  by  false  pre- 
tense with  intent  to  injure  and  defraud,  and  he  appeals. 
Reversed  and  remanded. 
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William  H.  Shaw,  Jackson  &  Dblonay,  and  Joseph 
H.  Nathan,  for  appellant.  It  was  not  competent  to 
show  that  the  person  signing  the  note  had  it  to  pay, 
and  defendant  had  failed  to  pay  it,  since  the  offense  was 
complete,  if  it  committed  at  all,  when  the  signature  was 
obtained. — 3l€ek  v.  State^  117  Ala.  122.  The  court  erred 
in  admitting  the  mortgage  executed  by  defendant  con- 
veying his  land. — Stc-ift  v,  Fitzhugh,  9  Port.  39;  1 
Green  1.  Evi.  sec.  485'-a.  The  court  was  in  error  in  giv- 
ing the  general  charge  for  the  state. — Taijlor  v.  State. 
121  Ala.  24;  Brcuer  v.  State,  113  Ala.  106. 

K.  C.  Beickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  defendant  was  indicted  for  ob- 
taining the  signature  of  one  Mingo  White  to  a  note  by 
false  pretenses,  in  violation  of  the  provisions  of  section 
6921  of  the  Criminal  Code. 

On  the  trial,  Mingo  White  as  a  witness  for  the  state 
testified  to  the  circumstances  under  which  his  signature 
was  obtained,  whereupon  the  solicitor  asked  the  witness 
if  he  had  to  pay  the  note,  and  he  testified  that  he  did. 
The  defendant  made  seasonable  objection  to  this  ques- 
tion, and  reserved  an  exception  to  the  court's  action  in 
overruling  the  objection  and  refusing  to  exclude  the 
answer.  The  offense  was  complete,  if  committed  at  all, 
at  the  time  the  signature  was  obtained  to  the  note.  If 
the  signature  was  obtained  to  the  note  by  means  of  false 
pretenses  with  intent  at  the  time  to  injure  or  defraud, 
this  constitutes  the  offense  prohibited  by  the  statute; 
and,  if  he  repented  afterwards  and  paid  the  debt  evi- 
denced by  the  note,  he  would  be  none  the  less  guilty  by 
reason  thereof;  or  should  he  have  obtained  the  signa- 
ture without  an  intent  to  injure  or  defraud  at  the  time, 
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and  afterwards  through  neglect  or  misfortune  failed 
to  pay  it,  and  the  person  whose  signature  he  obtained 
did  pay  it,  this  would  not  make  him  guilty  of  an  intent 
to  injure  or  defraud  at  the  time  of  obtaining  the  sig- 
nature. 

The  court  was  in  error  in  overruling  the  defendant's 
objection  to  the  question.— il/ecfc  v.  State,  117  Ala.  116, 
122,  23  South.  155 ;  Mclntyre  v.  State,  1  Ala.  App.  200, 
204,  55  South.  639.  For  the  same  reason  the  court  was 
in  error  in  permitting  the  witness  to  testify  over  the  ob- 
jection of  defendant  that  the  defendant  had  never  paid 
the  note  in  question. 

The  mortgage  executed  by  the  defendant  introduced 
in  evidence  was  competent  for  the  purpose  of  showing 
that  the  defendant  had  parted  with  the  title  to  the  land 
in  question,  and  the  conveyance  by  the  mortgagee  to  a 
third  person  was  probably  competent  along  the  same 
lines;  yet  this  is  doubtful,  as  the  defendant's  connection 
with  the  latter  transaction  is  not  shown  by  anything 
set  out  in  the  bill  of  exceptions.  The  certified  copy  of 
the  mortgage  was  properly  admitted  under  the  provi- 
sions of  the  federal  statutes. — 3  Fed.  St.  Ann.  p.  37,  § 
905.  The  certified  copy  of  the  statutes  of  Tennessee  was 
properly  admitted.— Code,  §  3988. 

We  do  not  think  the  evidence  set  out  in  the  record 
justified  the  court  in  giving  the  general  charge  for  the 
state.  Even  though  it  is  without  conflict,  different  in- 
ferences might  be  drawn  from  the  evidence,  and,  where 
the  facts  testified  to  by  the  witnesses  pointing  to  the 
guilt  of  the  accused  rest  in  inferences  that  are  to  be 
drawn  from  them,  it  is  not  proper  for  the  court  to  give 
the  general  charge  for  the  state,  predicated  upon  a  be- 
lief of  the  testimony  by  the  jur3\ — Taylor  v  State,  121 
Ala.  24,  25  South.  689.  Granting  that  there  was  uncon- 
tradicted proof  of  the  signature  having  been  obtained 
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by  false  pretenses,  from  which  no  conflicting  contra  in- 
ference might  be  drawn,  still  the  question  of  whether 
the  defendant  obtained  the  signature  with  an  intent  to 
injure  or  defraud  should  not  have  been  taken  from  the 
jury.  "The  jury  is  the  only  proper  tribunal  to  draw 
inferences  from  the  proof. — W.  IJ,  Tel.  Co.  v.  Louisell, 
161  Ala.  231  [50  South.  87]'';  Nichols  v.  State,  4  Ala. 
App.  115,  58  South.  681. 

For  the  errors  pointed  out,  the  case  must  be  reversed. 

Reversed  and  remanded. 


King  r.  The  State. 

Forgenj. 

(Decided  May  22,  1913.    G2  South.  374.) 

1.  Evidence;  Handwriting ;  Vompanstm. — Where  another  paper 
proven  or  admitted  to  lie  genuine  is  properly  in  the  case  and  before 
the  court,  and  the  forgery  of  another  paper  is  at  issue,  a  comparison 
may  te  Instituted  by  the  jury  letween  the  signature  of  the  genuine 
paper  and  the  sipiature  of  the  disputed  one,  but  not  between  the 
alleged  forged  paper,  and  an  extraneous  paper,  although  the  ex- 
traneous paper  may  be  shown  to  he  genuine. 

2.  Same. — On  direct  examination,  a  witness  cannot  be  required  to 
write  his  name  in  the  presence  of  the  court  and  Jury  in  order  that 
there  may  be  a  comparison  I  etween  such  signature,  and  the  alleg- 
ed forged  signature,  as  that  would  be  permitting  him  to  make 
evidence  for  himself;  under  some  circumstances,  a  witness  who 
has  denied  a  signature  may  be  compelled  on  cross-examination  to 
write  his  name  for  purpose  of  comparison. 

3.  Same;  Expert  Testimony ;  Hand  writ  ifif/. — An  exi)ert  may  com- 
pare two  signatures  and  express  his  opinion  as  to  the  genuineness 
of  the  one  claimed  to  be  forged,  but  a  non-expert  cannot  exi)ress  an 
opinion  on  the  genuineness  solely  from  a  comparison,  but  may  ex- 
press such  opinion  from  his  knowledjre  of  the  handwriting  with 
which  he  is  familiar. 

4.  Forgery:  Evidence. — Where  the  prosecution  was  for  forging  a 
check,  a  genuine  check  made  l)y  the  alleged  drawer  of  the  forged 
check  was  not  admissible  in  evidence. 

5.  Same. — Although  the  checks  themselves  are  not  admissible.  It 
was  competent  for  the  state  to  introduce  evidence  tending  to  show 
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that  defendant  had  opportunity  to  observe  the  alleged  drawer's 
check,  and  that  the  drawer  had,  before  the  time  of  the  alleged  for- 
ger^%  given  defendant  genuine  checks. 

G.  Same;  Jury  Qtwstion. — The  evidence  examined  and  held  suffi- 
cient to  carry  the  case  to  the  Jury. 

7.  Same;  Indictment. — I'nder  an  indictment  for  uttering  a  forged 
check,  knowing  it  to  be  forged,  a  defendant  could  be  convicted  if 
some  one  else  forged  the  check,  and  defendant  knowing  it  to  be 
forged  uttered  it  as  true. 

8.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  issue 
was  whether  or  not  the  alleged  drawer  signed  a  check,  and  there  waR 
conflict  in  the  evidence  between  defendant  and  the  drawer,  it  was 
highly  prejudicial  to  defendant  to  permit  the  state  to  supi>ort  the 
drawer's  evidence  by  exi)ert  testimony  that  the  check  was  forged 
based  on  a  comparison  of  the  writing  of  the  forged  check  with  a 
genuine  check  not  properly  admitted. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Armstead  Brown. 
William  King  was  convicted  of  forgery  and  he  ap- 
peals.   Reversed  and  remanded. 

Hill,  Him.,  Whiting  &  Stern,  for  appellant.  The 
court  was  in  error  in  admitting  checks  given  by  the 
drawer  and  shown  to  be  genuine  for  the  purpose  of  com- 
parison.— Griffin  v,  Workinff  Wonwii^s  Assn,,  151  Ala. 
If^-j^'H^lawfi  V,  Mate,  61  Ala.  33.  The  court  was  there- 
fore in  error  in  peniTiHing  witness  to  compare  the  al- 
leged forged  instrument  Av^<h  the  genuine  check,  and 
such  evidence  is  highly  prejudlc^. 

R.  C.  Brickell,  Attorney  (leueral,  auil  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  It  is  com- 
petent to  show  possession  by  defendant  of  other  instru- 
ments than  the  one  charged  in  the  indictment  to  have 
been  {orged.— McDonald  v.  *Sffr//e,  83  Ala.  46;  WiHiams 
V.  State,  126  Ala.  50;  Wright  v.  State,  138  Ala.  69.  It 
was  not  error  to  permit  the  witness  Thomas(m  to  testify 
as  an  expert. — 'ralh/  v.  Gross,  124  Ala.  567;  Glorer  v. 
Moore,  104  Ala.  222.    It  was  not  necessary  that  the  in- 
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8trumeDt  alleged  to  have  been  forged  be  introduced  in 
'evidence.  It  need,  only  be  produced. — Butler  v.  State, 
22  Ala,  43 ;  Manoway  v.  State,  44  Ala.  375. 

THOMAS,  J. — Whatever  may  be  those  obtaining  else- 
where on  the  subject,  the  following  rules  governing  the 
method  and  manner  of  proving  the  handwriting  of  a 
person  when  it  is  in  issue  have  been  firmly  established 
in  the  jurisprudence  of  this  state  by  a  long  line  of  deci- 
sions from  our  Supreme  Court,  from  one  of  which,  sum- 
marizing these  rules  and  citing  many  of  the  authorities 
which  support  them,  we  quote,  to  wit : 

"(1)  When  the  forgery  of  a  paper  is  in  issue,  and 
another  paper  admitted  or  proved  to  be  genuine  is  prop- 
erly in  the  case  and  before  the  court,  a  comparison 
may  be  instituted  between  the  signature  of  the  genuine 
paper  and  the  signature  of  the  disputed  one.  The  com- 
parison may  be  made  by  the  jury  trying  the  case  for  the 
purpos^e  of  determining  the  question  of  forgery  vel  non 
of  the  disputed  paper.  An  expert  witness  may  also 
make  a  comparison  in  such  case  of  the  two  signatures, 
and  after  such  comparison  express  his  opinion  as  to 
the  genuineness  of  the  paper  in  dispute. 

"(2)  A  comparison  of  handicriting  may  not  he  insti- 
tuted between  the  loriting  that  is  in  question  and  ex- 
traneous papers,  although  such  extraneous  papers  may 
he  shown  to  be  genuine.  A  writing,  although  admitted 
.to  he  genuine,  when  not  otherwise  relevant  and  admis- 
sible in  evidence,  is  not  admissible  for  the  sole  purpose 
of  instituting  a  comparison  of  handwriting,  whether  by 
the  jury  trying  the  case  or  for  the  expression  of  an 
ppinion  by  one  examined  as  an  expert  witness. 
.  "(3)  A  witness  who  is  not  an  expert  may  not  express 
an  opinion  as  to  the  genuineness  of  a  signature  solely 
from   a.  comparison    of   handwriting;   but   a    witness, 
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though  not  an  expert,  may  express  his  opinion  as  to  the 
genuineness  of  a  signature,  where  such  witness  knows 
the  handwriting  of  the  party  from  having  corresponded 
with  him  or  from  having  seen  him  write"  {Griffin  v. 
Working  Woman^s  Association^  151  Ala.  603,  44  South. 
605),  or  from  having  seen  letters,  bills,  or  other  docu- 
ments, purporting  to  be  the  handwriting  of  the  party, 
which  the  witness  has  acted  upon  as  being  genuine,  and 
that  to  the  knowledge  and  with  the  acquiescence  of  the 
party,  or  when  they  have  been  adopted  by  the  party  in 
the  ordinary  business  transactions  of  life  in  such  a  way 
as  to  induce  a  reasonable  presumption  of  their  being  his 
own  writings  {(Hhson  v.  Troichridge  Furniture  Co.,  96 
Ala.  362, 11  South.  365).  But  "in  this  state,"  as  said  by 
Judge  Stone,  "we  do  not  permit  extraneous  papers  to  be 
presented  before  the  jury  or  court,  or  shown  to  a  wit- 
ness, that  he  may  institute  a  comparison  between  such 
paper,  though  admitted  to  be  genuine,  and  the  one  in 
controversy." — Moon  v.  Crowder,  72  Ala.  88. 

The  law  does  not  even  permit  a  witness  on  direct  ex- 
amination to  write  his  name  or  otherwise  in  the  pres- 
ence of  the  court  and  jury  in  order  that  a  comparison 
may  be  instituted  by  the  jury  or  an  expert  between  such 
signature  or  writing  and  that  of  an  instrument  in  issue, 
for  the  reason  that  such  would  be  allowing  a  party  to 
make  evidence  for  himself;  though  there  are  cases 
where  on  cross-examination  a  witness  who  has  denied 
his  alleged  signature  may  he  compelled  to  write  his 
name  for  the  purpose  of  permitting  a  comparison,  with 
a  view  to  his  impeachment. — Williajus  v.  State,  61  Ala. 
41;  Griffin  v.  State,  90  Ala.  600,  8  South.  670. 

The  defendant  iu  the  present  case,  William  King,  was 
charged  with  forging  the  name  of  Carter  Green,  as 
drawer,  to  a  certain  check  for  |10  on  the  First  Nation- 
al Bank  of  Montgomery,  of  date  July  23,  1912,.  payable 
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to  defendant.  This  alleged  forged  check,  indorsed  by 
defendant,  was  introduced  in  evidence,  and  the  said  Car- 
ter Green,  as  a  witness  for  the  state,  testified  with  re- 
spect thereto  that  his  name  signed  to  said  check  as  the 
drawer  was  not  signed  thereto  by  him  or  by  any  one 
authorized  by  him.  The  solicitor  here  exhibited  to  the 
witness  another  check  for  |10,  purporting  to  have  been 
signed  by  the  witness,  payable  to  defendant,  and  bearing 
date  of  June  12,  1912;  and  over  the  strenuous  protest 
and  objection  of  the  defendant's  counsel,  properly  rais- 
ing the  point  we  are  here  to  consider,  the  witness  was 
allowed  to  testify  that  this  check  was  genuine,  and  the 
solicitor  was  permitted  to  introduce  it  in  evidence,  and 
to  prove  by  a  subsequent  witness — ^an  alleged  expert — 
after  he  had  examined  and  compared  the  two  checks — 
the  alleged  forged  one  with  the  alleged  genuine  one — 
that  the  re>pective  signatures  of  the  purported  drawer, 
said  Carter  Green,  were  in  a  diflferent  handwriting,  etc. 
The  court  erred  in  permitting  the  genuine  check  to  be 
introduced  in  evidence.  It  was  clearly  immaterial  to 
any  issue  in  the  case  and,  not  being  properly  in  evi- 
dence, it  could  not  properly  be  allowed  to  serve  as  the 
foundation  for  a  comparison  by  an  expert  or  the  jury 
of  the  handwriting  in  it  with  that  of  the  alleged  forged 
check. — ^Authorities  supra. 

It  was,  however,  permissible  for  the  state  to  prove, 
for  the  purpose  of  showing  that  the  defendant  had  had 
an  opportunity  of  observing  the  witness  Carter  Green's 
signature,  the  fact  that  the  latter  had,  prior  to  the  time 
of  the  alleged  forgery,  given  the  defendant  a  check  or 
a  number  of  checks;  but  the  checks  themselves  were  not 
material  to  any  inquiry  in  the  case,  and  their  introduc- 
tion could  serve  only  to  uselessly  multiply  the  issues. 

Excluding,  however,  all  the  illegal  evidence  introduc- 
ed by  the  state,  there  was  left  enough  legal  evidence  to 
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warrant  a  submission  of  the  case  to  the  jury;  the  indict- 
ment containing  not  only  a  count  charging  forgery,  but 
also  a  count  charging  the  defendant  with  publishing  or 
uttering  as  true  a  forged  instrument,  knowing  it  to  be 
forged.  Hence  whether  defendant  forged  Carter  Green's 
name  to  the  check  or  not,  yet  if  some  one  else  did  do  so, 
and  defendant,  with  knowledge  of  the  fact,  uttered  it  as 
true,  he  could  be  convicted  under  the  indictment.  Green 
swore,  as  said,  that  he  did  not  sign  the  check,  nor  au- 
thorize any  one  else  to  do  so.  The  check  was  payable 
to  "the  order  of  cash."  The  cashier  of  the  bank  upon 
which  it  was  drawn  testified  that  defendant  presented 
it  there  for  payment,  that  it  bore  no  indorsement,  and 
that  defendant  then  indorsed  it  in  order  to  get  it  cash- 
ed. If  the  jury  believed  all  this  evidence,  it,  with  the 
reasonable  inferences  it  affords,  would  well  justify  a 
verdict  of  guilty.  The  court  therefore  committed  no 
error  in  refusing  the  affirmative  charge  requested  by 
defendant. 

However,  the  real  issue  in  the  case  was,  did  or  not 
Carter  Green  sign  the  check?  he  swearing  that  he  did 
not  and  the  defendant  swearing  that  he  did,  and  that 
he  delivered  it  to  defendant  in  part  payment  of  a  loan. 
Under  su(*h  circumstances,  to  permit  the  state  to  bol- 
ster up  the  testimony  of  Carter  Green,  with  the  testi- 
mony of  an  expert  witness,  whose  opinion  in  support 
thercMif  was  based  solely  upon  a  comparison  of  handwrit- 
ing in  the  alleged  forged  check  with  that  of  one  not 
properly  in  evidence,  even  though  genuine,  was  highly 
prejudicial  to  the  legal  rights  of  the  defendant,  and  may 
have  resulted  in  his  conviction  when  otherwise  he  might 
have  been  acquitted. 

The  judgment  of  conviction  is  therefore  reversed. 

Reversed  and  remanded. 
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Sanford  r.  The  State. 

Forgery. 

(Decided  May  13,  1913.    Rehearing  denied  June  6,  1913. 
G2  South.  317.) 

1.  Appeal  and  Error;  Review;  Exceptions. — ^This  court  cannot  re- 
view on  appeal  portions  of  the  oral  charge  not  excepted  to. 

2.  Indictment  and  Information;  Duplicity;  Statutory  Offense,— 
Where  a  statutory  oflfense  may  be  committed  In  one  or  more  of  sev- 
eral different  ways,  an  Indictment  may  charge  its  commission  In  any 
or  all  of  the  ways  specified,  in  a  single  count. 

3.  Same;  Issue;  Proof  and  Variance. — Where  the  statute  mentions 
several  acts  disjunctively  as  constituting  the  same  offense,  sulject 
to  the  same  punishment,  an  Indictment  charging  all  the  acts  conjunct- 
ively In  form,  may  le  construed  as  chargirg  them  disjunctively  in 
fact,  and  proof  of  either  of  the  acts  charged  will  sustain  the  indict- 
ment ;  hence,  a  failure  to  prove  them  all  will  not  result  in  a  material 
variance. 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowell. 
Jim  Sanford  was  convicted  of  forgery  and  he  appeals. 
AflSrmed. 

GuNN  &  Powell^  R.  L.  Windham^  and  M.  B.  McCgl- 
LUM^  for  appellant.  The  indictment  was  subject  to  de- 
murrer, and  the  court  was  also  in  error  in  admitting 
the  note  under  the  indictment. — Agee  v.  State,  113  Ala. 
52;  Butler  v.  State,  22  Ala.  43;  McClellan  v.  State,  121 
Ala.  18.  On  these  authorities,  the  court  should  have 
given  appellants  the  affirmative  charge.  The  indict- 
ment charged  the  offense  in  the  conjunctive,  and  the 
conjunctive  averment  should  have  been  proven  before 
a  conviction  could  be  had. — So,  Ry.  v.  Burgess,  42 
South.  235;  Bienville  W.  W.  Co.  v.  City  of  Mobile,  125 
Ala.  178. 
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K.  C.  Beickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Under  the 
statute  the  offense  may  be  alleged  disjunctively  in  one 
count  of  the  indictment,  since  it  may  be  committed  in 
one  or  more  of  several  ways,  hence,  the  indictment  was 
good,  and  there  was  no  material  variance. — McVay  v. 
State,  100  Ala.  112;  Woods  v.  State,  133  Ala,  162; 
Sampson  v.  State,  107  Ala.  80;  22  Cyc.  380. 

THOMAS,  J. — The  defendant  was  charged  with  forg- 
ing the  name  of  J.  S.  Bolton,  as  the  joint  maker  with 
himself,  to  a  certain  promissory  note;  and  the  conten- 
tion is  here  made  in  brief  of  appellant's  counsel  that 
there  is  a  variance  between  the  indictment  and  the  proof 
offered  under  it  in  that  the  note  offered  in  evidence  bears 
the  name  of  J.  T.  Bolton,  as  such  joint  maker,  instead 
of  the  name  J.  S.  Bolton,  as  charged.  We  cannot  so 
agree.  The  return  to  the  writ  of  certiorari  ordered  by 
us  brings  the  original  note  here  for  our  inspection,  and 
we  are  convinced,  after  a  careful  examination  of  it  by 
each  member  of  the  court  in  consultation,  that  the  name 
of  the  joint  maker  on  the  note  is  J.  S.  Bolton.  The 
middle  initial,  capital  "S,"  is  very  much  like  the  capi- 
tal "S"  with  which  the  surname  of  defendant,  Jim 
Sanford,  subscribed  to  the  note,  is  commenced.  If  the 
latter  was  intended  to  be  an  "S,"  which  is  conceded, 
the  former  is  also. 

The  portion  of  the  oral  charge  of  the  court  which  is 
set  out  in  the  record  and  discussed  here  as  error  was 
not  excepted  to  and  cannot  therefore  be  reviewed. — 
Richardson  v.  State,  54  Ala.  158. 

The  indictment  follows  the  Code  form  and  the  lan- 
guage of  the  statute  creating  the  offense  in  charging 
that  defendant  did  "falsely  make,  alter,  forge,  counter- 
feit," but  omits  the  next  words,  "or  obliterates,'^  because 
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not  applicable,  also  found  in  said  statute  (Code,  §  6910) 
and  said  form  62.  The  contention  here  is  that  by  reason 
of  said  omission  of  the  words  "or  obliterates,"  and  of 
a  failure,  since  omitting  them,  to  insert  the  disjunctive 
"or"  between  the  word  "forge"  and  the  word  "counter- 
feit" preceding,  the  indictment  is  to  be  construed  as 
charging  conjunctively  that  defendant  did  the  things 
complained  of,  and  that,  since  the  proof  fails  to  show 
that  he  did  all  of  them  (that  is,  that  he  both  made, 
altered,  forged,  and  counterfeited  the  instrument), 
there  is  a  variance  between  the  proof  and  the  allega- 
tions, and  that  consequently  the  affirmative  charge  re- 
quested by  defendant  should  have  been  given. 

The  rule  has  long  been  established  in  this  state  that 
when  an  oflPense  against  a  criminal  statute  may  be  com- 
mitted, as  under  the  statute  here  violated,  in  one  or 
more  of  several  ways,  the  indictment  may  in  a  single 
count  charge  its  commission  in  any  or  all  of  the  ways 
specified  in  the  statute,  and  that  where  the  statute,  as 
here,  mentions  several  acts  disjunctively  as  constitut- 
ing the  same  offense  and  as  being  subject  to  the  same 
punishment,  an  indictment  which  charges  all  of  such 
acts  conjunctively  in  form  will  be  interpreted  as  charg- 
ing them  disjunctively  in  fact;  the  conjunctive  conjunc- 
tion "and"  in  such  case  being  construed  as  being  used 
in  the  sense  of  the  disjunctive  conjunction  "or."  Hence 
proof  of  either  of  the  acts  charged  is  sufficient  to  sus- 
tain the  allegation  of  the  indictment,  and  a  failure  to 
prove  them  all  does  not  result  in  a  material  variance 
between  the  allegations  and  proof. — 22  Cys.  380;  State 
V.  Murphy,  6  Ala.  846;  Mooney  v.  State,  8  Ala.  328; 
Ward  V.  State,  22  Ala.  16;  Swallow  v.  State,  22  Ala. 
20;  Cheek  v.  State,  38  Ala.  231;  Brown  v.  State,  79  Ala. 
53;  Sampson  v.  State,  107  Ala.  80,  18  South.  207;  Mc- 
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Vcuy  V.  State,  100  Ala.  112,  14  South.  862;  Woods  v. 
State,  133  Ala.  162,  31  South.  984. 

We  have  discussed  the  only  errors  urged  in  brief.  We 
find  none  in  the  record,  and  the  judgment  of  conviction 
is  affirmed. 

Affirmed. 


Bartlett  v.  The  State. 

Forgery. 

(Decided  April  10.  1013.    (52  South.  320.) 

1.  Forgery;  Variaticc;  Description  of  Instrument. — Where  the  in- 
dictment cliarffed  the  forged  endorsement  of  a  check,  ard  purported 
to  Fet  out  the  check  in  hiec  verba,  descriling  it  as  numlered  66,490, 
and  dated  Dec.  2,  10 .  there  was  a  fatal  variance  where  the  evi- 
dence showed  that  it  was  numbered  00,490,  and  dated  Dec.  3,  1911. 

2.  Same;  Indictment;  Description  of  Instrument, — In  a  prosecu- 
tion for  forgery,  the  indictment  may  set  out  the  forged  instrument  in 
ha'c  verba,  or  according  to  its  legal  tenor  and  effect. 

3.  Same;  Issue,  Proof  and  Variance. — Where  the  indictment  sets 
out  the  iuFtrunient  alleged  to  have  been  forged  in  hrec  verta,  there 
mu.«5t  1  e  practically  a  literal  correspondence  between  the  paper  offer- 
ed in  evidence,  and  the  ore  set  out  in  the  indictment,  but  where  the 
instrument  is  descrll  ed  according  to  its  legal  tenor  and  effect,  sub- 
stantial proof  Is  sufficient. 

4.  Same;  Eridence. — T'nder  section  6910,  Code  1907,  an  intent  to 
injure  or  defraud  is  an  element  of  forgery,  and  hence,  evidence  that 
the  deferdant  endorsed  a  check  ly  the  name  A.  B.,  that  he  was 
identlfle<l  by  a  third  person  as  A.  B.,  whereupon,  the  bank  cashed 
the  check,  and  that  he  was  known  to  another  witness  as  J.  W.  B., 
would  not  support  a  conviction  for  forging  the  Indorsement  without 
evidence  that  he  was  not  known  to  the  drawer  as  A.  B.,  or  was  not 
the  person  to  whom  the  drawer  Intended  to  make  the  check  payable, 
as  there  could  be  no  intent  to  injure  or  defraud.  If  he  was  the  In- 
tended payee,  although  the  name  which  he  endorsed  thereon,  was 
not  his  own. 

5.  Same. — Usually  the  Intent  to  injure  or  defraud  is  not  suscept- 
ible of  direct  or  positive  proof,  and  hence,  in  a  prosecution  for  for- 
gery it  may  be  established  by  Inference  from  conduct,  in  the  light 
of  surrounding  circumstances. 

6.  Same. — Where  the  reasonable  inferences  from  the  undisputed 
evidence  were  consistent  with  defendant's  innocence  of  any  intent 
to  injure  or  defraud,  the  court  might  properly  direct  a  verdict  for 
defendant. 
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ApiPBAL  from  Jvim^stone  Circuit  Court. 
Heard  before  Hon.  D.  W.  Speakb. 
Will  Bartlett  was  convicted  of  forgery,  and  he  ap- 
peals.   Reversed  and  remanded. 

W.  W.  M ALONE,  and  James  G.  Rankin,  for  appellant. 
There  was  a  fatal  variance  between  the  instrument  of- 
fered and  that  set  out  in  the  indictment. — Leith  v.  State, 
312  Ala.  26;  Agce's  Casey  113  Ala.  52.  The  state  failed 
to  make  out  a  case  as  charged  against  defendant. — 53 
S.  W.  864;  27  S.  W.  816;  48  Pac.  1024;  56  Pac.  750; 
2  East.  P.  C.  996.  The  evidence  does  not  show  forgery. 
—Rembert  v.  State,  53  Ala.  467;  37  N.  E.  1040;  Wil- 
Hams  V.  State,  126  Ala.  50. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  There  was 
no  material  variance  between  the  instrument  and  that 
set  out  in  the  indictment. — Baysinger  v.  State,  77  Ala. 
63;  AUe)i  v.  State,  74  Ala.  559;  Gardner  v.  State,  98 
Ala.  12.  On  these  authorities,  it  was  competent  to 
prove  the  statement  of  defendant  on  delivering  the  forg- 
ed instrument. 

THOMAS,  J. — The  defendant  was  charged  in  Code 
form  with  forging  the  name  of  A.  Bartlett  by  indorsing 
it  on  the  following    check:      "No.    66490.      Memphis, 

Tenn.,  December  2,  19 .     Pay  to  the  order  of  A. 

Bartlett  f 20.00  twenty  dollars.  To  Security  Bank  & 
Trust  Co.,  aiemphis,  Tenn.  S.  T.  Beer,  Cashier,  by  Con- 
solidated Film  &  Supply  Co."  The  instrument  intro- 
duced by  the  state  in  support  of  the  charge,  over  the  ob- 
jection and  exception  of  defendant,  made  on  the  ground 
of  a  variance,  was  as  follows:  "No  00490.  Memphis, 
Tenn.,  Dec.  3,  1911.     Pay  to  the  order  of  A.  Bartlett 
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f20.00  twenty  dollars.  8.  T.  Beer,  Cashier.  To  Securi- 
ty Bank  &  Trust  Co.,  by  Consolidated  Film  &  Supply 
Co.,  Memphis,  Tenn." 

Waiving,  because  unnecessary  to  consider,  the  effect 
of  the  possible  difference  between  the  two  as  to  the 
drawer  or  maker  of  the  respective  instruments,  which 
difference  is  probably  due  to  the  erroneous  transposi- 
tion of  the  names  by  the  clerk  in  copying  the  original 
check  into  the  transcript,  yet  there  is  also  an  appar- 
ent variance  between  the  two  in  their  respective  num- 
bers and  dates.  The  check  described  in  the  indictment, 
it  will  be  ol>served,  is  numbered  "66490"  and  dated 

"Dec.  2,  19 ,"  while  the  one  introduced  in  evidence 

is  numbered  "00490"  and  dated  "Dec.  3,  1911."  The 
indictment  made  the  number  and  date  of  the  check  forg- 
ed a  material  mark  of  its  identification  and  description, 
as  much  so  as  the  amount  of  it,  and  under  the  indict- 
ment the  defendant  could  no  more  be  convicted  of  forg- 
ing an  indorsement  of  a  check  of  a  different  number  and 
date  than  he  could  of  one  for  a  different  amount.  There 
is  as  much  difference  between  the  two  as  there  is  be- 
tween a  white  horse  and  a  black  horse.  They  are  sim- 
ply different  things.  If  defendant  were  indicted  for 
stealing  a  horse,  he  could  be  convicted,  whether  the 
horse  stolen  was  black  or  white  or  otherwise;  but  if  he 
were  indicted  for  stealing  a  black  horse  he  could  not 
be  convicted  of  stealing  a  white  one. — McCIerkin  v. 
State,  105  Ala.  112,  17  South.  123.  The  description  in 
the  indictment  of  the  instrument  which  is  the  subject 
of  the  forgery  may  be  either  in  ha^c  verba  or  according 
to  its  legal  tenor  and  effect.  When  in  the  former  mode, 
there  must  he  practically  a  literal  correspondence  be- 
twe(»n  the  paper  otTered  in  evidence  and  the  one  alleged; 
but  when  the  latter  mode  is  employed  substantial  proof 
is  sufficient. — 13  Ency.  Evidence,  p.  725. 
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If  the  defendant  were  subsequently  indicted  for  forg- 
ing the  indorsement  on  the  check  offered  in  evidence 
here,  he  could  not  on  that  trial  sustain  a  plea  of  former 
jeopardy  resulting  from  the  proceedings  here  by  intro- 
ducing in  evidence  the  record  of  his  conviction  under  the 
present  indictment;  for  upon  the  face  of  the  record  it 
would  aflBrmatively  appear  to  be  a  different  offense — a 
different  check  that  was  forged. — Butler  v.  State,  22 
Ala.  47. 

The  defendant  introduced  no  evidence,  and  that  for 
the  state  consisted  only  of  the  testimony  of  two  wit- 
nesses, one  of  whom  was  the  cashier  of  the  Citizens^ 
Bank  of  Athens,  who  testified  that  the  defendant  came 
into  his  banking  oflftce  and  presented  the  check  intro- 
duced in  evidence,  and  said,  in  response  to  an  inquiry 
from  the  witness,  that  his  name  was  A.  Bartlett  (that 
of  the  payee  named  in  the  check) ;  that  thereupon  wit- 
ness told  him  that  in  order  to  get  the  check  cashed  it 
was  necessary  for  him  to  get  some  one  to  identify  him 
and  indorse  the  check  with  him;  that  Anthony  Crook, 
who  appears  to  have  been  known  to  the  witness,  then 
identified  the  defendant,  and  each  indorsed  the  check, 
the  latter  as  A.  Bartlett;  whereupon  witness  paid  the 
defendant  the  amount  thereof. 

The  other  witness  for  the  state  testified  that  he  knew 
the  defendant,  and  had  known  him  seven  or  eight  years, 
and  that  his  name  is  J.  Will  Bartlett;  that  during  that 
time  he  had  known  him  in  a  business  way,  and  had  seen 
him  sign  some  14  notes,  and  that  in  signing  and  acknowl- 
edging notes  and  mortgages  he  never  subscribed  them  in 
any  other  way  than  as  either  J.  Will  Bartlett  or  J.  W. 
Bartlett;  and  that  witness  never  knew  him  as  A. 
Bartlett. 

This  was  all  the  evidence,  and  upon  its  conclusion 
the  defendant  requested  in  writing  the  general  afSirma- 
tive  charge  in  his  behalf,  which  was  refused. 
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We  are  of  opinion,  aside  from  the  matter  of  variance 
hereinbefore  considered,  that  this  charge  should  have 
been  given.  Forgery  at  common  law  is  defined  by  Bish- 
op in  a  general  way  to  be  the  '^false  making,  or  material- 
ly altering,  with  intent  to  defraud^  of  any  instrument 
which,  if  genuine,  might  apparently  be  of  legal  efficacy, 
or  the  foundation  of  a  legal  liability." — Remhert  v. 
State,  53  Ala.  467,  25  Am.  Bep.  639.  Our  statute  (Code 
19(}7,  §  6910)  defines  forgery  in  the  second  degree  as  the 
^'fah^'C  making,  altering,  forging  or  counterfeiting,  tcith 
intent  to  injure  or  defraud,  any  •  •  •  bond,  bill  single, 
bill  of  exchange,  promissory  note,  or  indorsement  there- 
of," etc.  It  thus  appears  that  while  it  is  not  essential 
to  a  conviction  for  the  oflFense  of  forgery  that  proof 
should  be  nmde  that  any  person  had  been  actually  de- 
frauded or  injured  by  the  forgery,  yet  it  is  essential  that 
the  act  should  Imve  been  committed  with  the  intent  to 
injure  or  defraud. — Denson  v.  State,  122  Ala.  100,  26 
South.  119.  Intent,  of  course,  is  a  state  of  the  mind  not 
susceptible  of  direct  or  positive  proof,  and  must  be  ar- 
rived at  alone  by  inferences  to  be  drawn  from  the  con- 
duct of  the  party,  in  the  light  of  the  surrounding  facts 
and  circumstances. — Hurst  v.  State,  1  Ala.  App.  239,  56 
Soutli.  18;  Denson  v.  State,  122  Ala.  103,  26  South.  119. 
If,  upon  the  undisputed  evidence,  the  reasonable  infer- 
ences are  consistent  with  the  party's  innocence,  he  is  en- 
titled to  an  affirmative  charge  in  his  favor.  Assuming 
as  true  here  every  fact  proved  by  the  state,  they  are  not 
sufficient  to  make  out  a  prima  facie  case. 

It  neither  appears  from  the  evidence  that  anybody 
was  defrauded  by  defendant,  or  that  there  was  an  in- 
tent on  his  part  to  defraud  anybody.  For  aught  that  ap- 
pears, the  cheek,  the  indorsement  of  which  he  is  charged 
with  forging,  was  intended  to  be  drawn  in  his  favor, 
and  should  have  been  paid  to  him.     The  fact  that  one 
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witness,  who  had  had  business  dealings  with  defendant, 
never  knew  him  as  A.  Bartlett,  but  only  as  J.  Will  or 
J.  W.  Bartlett,  is  not  sufficient  to  show  that  he  was  not 
sometimes  known  as  A.  Bartlett  to  the  drawer  of  the 
check,  when  the  other  evidence  for  the  state  shows  that 
he  was  so  known  to  the  person  who  identified  him  at  the 
bank  and  indorsed  the  check  with  him.  The  evidence 
for  the  state  was  incomplete,  in  that  it  did  not  show  or 
tend  to  show  that  the  check  was  not  intended  for  the 
defendant,  and  that  it  was  not  his  property.  If  it  was 
intended  for  him  and  was  his  property,  there  could  be 
no  intent  to  defraud  by  indorsing  it,  although  there  may 
have  been  even  a  mistake  in  his  name  as  payee,  which 
he  followed  in  indorsing  it  for  the  purpose  of  getting  it 
cashed. 

For  the  error  pointed  out,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Cheshire  v.  The  State. 

False  Pretense. 

(Decided  June  17,  1913.    (^2  South.  094.) 

1.  P'alac  Pretense:  Indictment ;  Pernon  Defrauded. — An  Indictment 
for  obtaining  an  insurance  i)olicy  by  falsely  pretendinjij  to  own  cer- 
tain property  sliould  show  wlioi^e  signature  was  thus  obtained,  and 
failing  therein,  is  demurrable. 

2.  Indictment  and  Information;  Sufficicncu. — An  indictment  should 
set  out  the  facts  cor.stituting  the  oflfenFe  In  ordinary  and  concise  lan- 
guage in  such  a  way  as  to  enable  a  jierson  of  common  understand- 
ing to  know  with  a  degree  of  certainty  what  is  Intended  to  be  charged. 
(Section  7134.  Code  1907.)  The  indictment  in  this  caFe  examined 
and  held  not  to  contain  an  intelligent  statement  of  any  oflfense. 

Appeal  from  Pike  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
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Robert  Cheshire  was  convicted  of  false  pretense,  and 
he  appeals.    Reversed  and  remanded. 

The  indictment  is  as  follows:  "Robert  E.  Cheshire 
did  faLsely  pretend  to  the  Southern  States  Fire  &  Cas- 
ualty Insurance  Company  of  Birmingham,  Ala.,  a  cor- 
portion  incorporated  under  the  laws  of  the  state  of  Ala- 
bama, with  intent  to  defraud,  that  he  owned  a  dwelling 
house  and  the  furniture  contained  therein,  situated  at 
Sandfield  in  Pike  county,  Ala.,  on  the  north  of  Three 
Notch  road,  and  by  means  of  such  false  pretense  obtain- 
ed from  the  said  Southern  States  Fire  &  Casualty  Com- 
pany of  Birmingham,  Ala.,  a  policy  of  insurance  against 
logs  by  fire  of  said  dwelling  house  to  the  amount  of  f400, 
and  against  loss  by  fire  of  said  furniture  to  the  amount 
of  |100 ;  and  on  or  about  the  10th  day  of  October,  1911, 
said  dwelling  house  and  all  or  a  part  of  the  said  furni- 
ture were  destroyed  by  fire;  and  on  or  about  the  27th 
day  of  October,  1911,  said  Robert  E.  Cheshire  did  false- 
ly pretend  to  said  Southern  States  Fire  &  Casualty  In- 
surance Company  of  Birmingham  the  sum  of  |475,  on 
account  of  the  loss  by  fire  of  said  dwelling  house  and 
all  or  a  part  of  said  furniture." 

The  demurrer  is  in  effect  that  there  were  two  distinct 
and  separate  offenses  joined  in  the  same  count,  and  that 
it  does  not  indicate  whose  signature  to  the  policy  was 
obtained  by  means  of  said  alleged  false  pretense. 

\V.  E.  Griffin,  for  appellant.  No  brief  reached  the 
Reporter. 

R.  C.  BaiCKBLL,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment was  sufficient. — Bailey  v.  State,  159  Ala.  4;  Sec. 
6921,  Code  1907. 
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PELHAM,  J.— The  defendant  is  indicted  for  obtain- 
ing an  insurance  policy  by  falsely  pretending  to  own 
certain  property.  This  is  the  only  false  pretense  alleg- 
ed, and  it  is  not  shown  whose  signature  was  thus  ob- 
tained. This  defect  in  the  indictment  was  pointed  out 
by  demurrers  that  should  have  been  sustained. 

Moreover,  the  indictment,  as  set  out  in  the  record  be- 
fore us,  does  not  state  the  facts  constituting  the  oflfense 
in  ordinary  and  concise  language  in  such  a  manner  as  to 
citable  a  person  of  common  understanding  to  know 
with  any  degree  of  certainty  what  is  intended  to  be 
charged. — Code,  §  7134.  In  fact,  it  is  not  (as  set  out  in 
the  record)  an  intelligible  statement  of  any  oflfense. 

Reversed  and  remanded. 


James  v.  The  State. 

Receiving  or  Concealing  Stolen  Property. 

(Decided  June  21,  1913.    UeheariDR  denied  July  8,  1913. 
02  South.  897.) 

1.  Receivififf  Stolen  GooiU;  Evidence;  Corijus  Delicti. — In  a  prose- 
cution f'jr  receiving  a  stolen  bale  of  cotton,  evidence  that  the  hale  of 
cotton  had  Leen  taken  from  a  gin  house  without  the  consent  of  the 
custodian  for  the  owner,  that  a  bale  bearing  the  same  mark  had 
been  hauled  from  the  direction  of  the  gin  towards  the  warehouse 
by  defendant  and  a  companion,  and  placed  in  the  warehouse  by 
defendant's  companion  who  took  a  receipt  for  it  in  his  name,  and 
that  defendant  Joined  his  companion  as  he  drove  from  the  warehouse 
where  the  cotton  had  been  deposited,  though  circumstantial  in 
character,  was  sufficient  to  establish  the  corpus  delicti. 

2.  Same;  Warehotute  Receipts, — As  a  warehouse  receipt  stands  in 
lieu  of  the  goods  deposited,  where  the  goods  were  stolen  the  pDsses- 
sion  of  the  receipt  was  a  circumstance  tending  to  show  the  holder 
in  possession  of  the  stolen  goods. 

Appeal  from  Hale  Law  and  Equity  Court. 
Heard  before  Hon.  Charles  E.  Wallee. 
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8yd  James  was  convicted  of  buying,  receiving,  or  aid- 
ing in  concealing  a  bale  of  cotton,  knowing  it  to  be 
stolen,  and  he  appeals.    Affirmed. 

EviNS  &  Jack,  for  appellant.  No  brief  reached  the 
Reporter. 

R.  C.  Beickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — ^The  defendant  was  convicted  of  the 
offense  of  buying,  receiving,  concealing,  or  aiding  in  con- 
cealing a  bale  of  cotton,  knowing  it  to  be  stolen,  and 
not  having  the  intent  to  restore  it  to  the  owner. 

The  bill  of  exceptions  shows  objection  after  objection 
made  to  questions  calling  for  manifestly  legal  testimony 
clearly  admissible  in  evidence.  In  every  instance  a  mo- 
tion is  shown  to  have  been  made  to  exclude  the  answer, 
and  exception  reserved  to  the  adverse  ruling  of  the 
court.  It  would  appear,  from  the  fact  that  one  of  the 
grounds  of  objection  stated  in  nearly  every  instance 
was  "that  the  corpus  delicti  of  the  offense  had  not  been 
established,"  that  it  was  upon  the  idea  that  the  corpus 
delicti  had  not  been  proven  that  the  objections  were  in- 
terposed. There  is  nothing  in  this  contention.  It  had 
been  shown  that  the  bale  of  cotton  had  been  taken  from 
the  ginhouse,  where  it  was  stored,  without  the  consent 
of  the  person  who  had  charge  and  custody  of  it  for  the 
owner,  and  that  a  bale  tearing  the  same  marks  had  been 
hauled  from  the  direction  of  the  gin,  by  the  defendant 
and  a  companion,  in  a  wagon  towards  a  warehouse;  that 
it  was  put  in  the  warehouse  by  the  defendant's  com^pan- 
ion,  who  took  a  receipt  in  his  name  for  it;  and  that  the 
defendant  again  joined  his  companion  as  he  drove  off 
from  the  warehouse,  where  the  cotton  had  been  deposit- 
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ed.  Even  if  this  be  considered  only  circumstantial  evi- 
dence, the  corpus  delicti  may  be  shown  by  such  proof. — • 
Ry(m  V.  State,  100  Ala.  94,  14  South.  868;  Winslow  v. 
Statey  76  Ala.  42;  Colqmtt  v.  State,  61  Ala.  48;  Johnson 
V.  State,  59  Ala.  37;  Matthews  v.  State,  55  Ala.  187. 

It  was  also  shown  that  this  bale  of  cotton  was  sold 
by  the  defendant  on  the  same  day  it  was  stored  in  the 
warehouse,  and  that  the  defendant  exhibited  a  sample 
of  the  bale  to  a  buyer  and  delivered  to  him  the  ware- 
house receipt  that  had  been  issued  for  it.  The  ware- 
house receipt  held  by  the  defendant  stood  in  lieu  of  the 
bale  of  cotton,  and  the  original  holder  by  virtue  there- 
of holds  possession  of  the  bale  of  cotton  represented  by 
it— Porch  V.  Lewis,  6  Ala.  523,  60  South.  444.  The 
possession  of  the  receipt  by  the  defendant  was  certainly 
a  circumstance  that  might  be  looked  to  as  showing  de- 
fendant's possession  of  the  stolen  cotton,  and  it  was 
shown  that  he  actually  sold  and  delivered  the  cotton 
on  this  receipt. 

We  have  examined  all  of  the  rulings  on  the  evidence 
shown  by  the  record,  and  find  no  reversible  error.  The 
general  charge  requested  in  behalf  of  the  defendant  was 
properly  refused. 

Affirmed. 


Fulton  V.  The  State. 

Receiving  or  Concealing  Stolen  Goods. 

(Decided  June  17,  1913.    62  Sonth.  959.) 

1.  BUI  of  Exceptions:  Establishment.— Where  a  correct  bill  of  ex- 
ceptions is  duly  tendered  to  the  trial  judge  In  due  time,  and  he  re- 
fuses to  sign  it  only  because  his  term  of  office  has  expired,  a  motion 
to  establish  the  bill  will  be  srranted. 

17  CA 
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2.  Criminal  Late;  Directing  Verdict. — ^Where  tbe  eyldence  is  such 
as  to  overcome  prima  facie  the  presumption  of  innocence,  the  verdict 
should  not  be  directed  for  defendant. 

3.  Receiving  Stolen  Goods;  Elements, — In  order  to  establish  the 
crime,  defined  by  section  7329,  Code  1907,  it  must  appear  that  the 
property  was  stolen;  that  defendant  bought,  received  or  concealed 
or  aided  in  so  doing;  that  he  knew  at  the  time  that  it  was  stolen, 
and  had  no  intention  of  returning  it  to  the  owner. 

4.  Same;  Evidence. — The  evidence  stated  and  held  sufficient  to 
take  to  the  jury  the  question  whether  defendant  knew  that  the 
property  had  been  stolen  when  he  bought  it. 

5.  Same. — Unless  the  denial  results  from  a  misunderstanding  or 
from  fear,  a  false  denial  by  a  receiver  of  stolen  goods  that  he 
bought  or  received  them  is  presumptive  evidence  of  guilty  knowledge, 
and  whether  the  denial  was  a  result  of  a  misunderstanding  or  of 
fear,  is  a  question  to  be  determined  by  the  jury. 

6.  Same. — Guilty  knowledge  by  a  purchaser  of  stolen  goods  may  be 
inferred  from  the  fact  that  they  were  purchased  for  very  much 
less  than  their  real  value. 

7.  Same. — Possession  of  goods  recently  stolen  imposes  upon  the 
possessor  the  burden  of  showing  how  they  came  into  his  i)osse8sion, 
and  a  failure  to  make  a  reasonable  explanation  will  justify  a  con- 
viction for  receiving  them. 

8.  Same. — The  fact  that  a  purchase  of  stolen  goods  was  made 
openly  in  the  presence  of  others  and  not  secretly,  is  not  conclusive 
that  defendant  did  not  know  they  had  been  stolen. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  M.  Frank  Cahalan. 
Walter    Fulton    was   convicted    of    receiving   stolen 
goods,  and  he  appeals.    Affirmed. 

Harsh,  Bbddow  &  Fitts,  for  appellant.  The  bill  of 
exceptions  should  be  established,  as  it  is  admittedly  cor- 
rect, and  the  only  reason  for  declining  to  sign  it  was 
that  the  term  of  the  judge  had  expired.  The  affirmative 
charge  should  have  been  given  because  of  the  want  of 
proof  of  some  of  the  elements  constituting  the  offense. 
Orr  V.  State,  18  South.  143;  Thomas  v.  State,  19  South. 
403;  Gassenheimer  v.  State,  52  Ala.  319;  2  Bish.  Crim. 
Law,  sec.  1138;  26  Am.  Dec.  261  and  notes;  Castleherry 
i\  State,  QO  Am.  Rep.  53. 
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R.  C.  Bbickell^  Attorney  GeDeral,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  evi- 
dence justified  the  verdict,  and  the  court  was  not  in  er- 
ror in  refusing  the  affirmative  charge. — Collins  v.  State, 
33  Ala.  434;  Adams  v.  State,  52  Ala.  379;  Gihhs  v.  State, 
130  Ala.  101;  Rowland  v.  State,  140  Ala.  142;  Hester  v. 
State,  103  Ala.  83. 

THOMAS,  J. — The  defendant  was  convicted  on  an 
indictment  charging  him  with  buying,  receiving,  con- 
cealing, or  aiding  in  concealing  one  diamond  shirt  stud, 
the  property  of  John  H.  Lewis,  knowing  it  was  stolen, 
and  not  having  the  intent  to  restore  it  to  the  owner.  At 
the  conclusion  of  the  evidence  in  the  case,  the  defend- 
ant requested  in  writing  the  general  affirmative  charge 
in  his  favor,  which  the  trial  court  refused  to  give.  Its 
action  in  this  particular  is  the  sole  question  presented 
for  our  consideration,  except  the  motion  to  establish 
the  bill  of  exceptions,  which  must  be  and  is  granted, 
since  the  proof  is  without  conflict  that  the  bill  of  ex- 
ceptions tendered  the  trial  judge  was  correct  in  all  par- 
ticulars, and  that  he  refused  to  approve  it  only  because 
his  term  of  office  expired  before  it  was  tendered  him  for 
signature,  which  was  within  the  time  required  by  law. 

In  a  criminal  case,  the  court  should  never  grant  the 
affirmative  charge  for  the  defendant  when  the  evidence 
is  of  such  a  character  as  to  overcome,  prima  facie,  the 
presumption  of  defendant's  innocence. — Jones  v.  State, 
90  Ala.  630,  8  South,  383,  24  Am.  St.  Rep.  850. 

To  establish  the  crime,  under  section  7329  of  the  Code, 
with  which  the  defendant  is  here  charged,  it  was  neces- 
sary, of  course,  to  show:  (1)  That  the  property  alleg- 
ed to  have  been  bought,  received,  or  concealed  by  de- 
fendant was  in  fact  stolen  property;  (2)  that  defend- 
ant either  bought  it,  received  it,  concealed  it,  or  aided 
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in  concealing  it;  (3)  that  he  did  so  knowing  at  the 
time  he  either  bought  it,  received  it,  concealed  it,  or  aid- 
ed in  concealing  it  that  it  was  stolen;  (4)  and  that  he 
did  not  have  the  intent  to  restore  it  to  the  owner. — Oddo 
V.  8tat€y  152  Ala.  51,  44  South.  646;  Booker  v.  State j 
151  Ala.  98,  44  South.  56;  Anderson  t>.  8t<Ue,  130  Ala. 
126,  30  South.  375;  Sellers  v.  State,  49  Ala.  357;  Holt 
V.  State,  86  Ala.  599,  5  South.  793. 

In  this  case  we  are  of  opinion,  after  a  careful  review, 
that  there  is  evidence  tending  to  support,  by  fair  and 
reasonable  inferences  to  be  drawn  from  it,  every  mate- 
rial ingredient  of  the  offense,  and  that  the  trial  court 
would  not  have  been  justified  in  giving  the  affirmative 
charge  for  defendant.  Defendant  admits  that  he  bought 
the  property,  but  denies  that  he  knew  it  was  stolen. 
It  seems  to  be  the  main  contention  that  the  evidence  is 
not  sufficient  to  warrant  a  submission  of  this  question 
to  the  jury.  Says  Judge  Stone:  "Knowledge  of  the 
theft  ♦  ♦  ♦  [on  the  part  of  the  one  charged  with  buy- 
ing or  concealing  stolen  property]  can  rarely  be  the 
subject  of  direct  proof.  Like  most  other  facts,  it  may 
be  inferred  from  other  sufficient  facts  and  circum- 
stances. In  criminal  trials,  the  jury  are  charged  with 
the  ascertainment  of  the  facts,  and,  in  doing  so,  are 
permitted  to  draw  all  reasonable  and  satisfactory  infer- 
ences.'^—CoZZtn*  V.  State,  33  Ala.  437,  73  Am.  Dec.  426. 
Says  Judge  Briokbll:  "The  guilty  knowledge,  which  is 
an  essential  element  of  the  offense,  is  rarely  the  subject 
of  direct  and  positive  proof.  It  is  inferred  from  circum- 
stances that  are  as  various  as  the  shapes  crime  assumes. 
*  *  *  It  is  the  province  of  the  jury  to  draw  the  infer- 
ences from  the  facts  in  evidence,  and  it  must  be  clear 
and  indisputable  that  no  reasonable  inference  can  be 
drawn  from  them,  before  the  court  should  deny  to  them 
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the  right  of  determiniDg  the  inferences  of  which  the 
facts  are  capable." — Adams  v.  State,  52  Ala.  381. 

In  this  case,  the  evidence  for  the  state  tends  to  show 
that  Jesse  and  Herbert  Allison  stole  the  diamond  stud 
in  question  from  the  owner,  J.  H.  Lewis,  in  Birming- 
ham, while  he  was  under  the  influence  of  intoxicants  or 
drugs  administered  by  them,  or  which  they  induced  him 
to  drink;  that  they  later  sold  the  diamond  stud,  of  the 
yalue  of  about  |200,  to  defendant  for  |40,  and  left  for 
Nashville,  where,  a  short  time  after,  they  were  arrested 
and  turned  over  to  Birmingham  officers,  to  whom  they 
stated  that  they  had,  before  leaving  Birmingham,  sold 
the  diamond  stud  to  defendant.  Two  of  such  officers 
went  together  to  see  defendant  about  it.  They  both  tes- 
tify, in  substance,  that  they  told  defendant  of  the  ar- 
rest and  bringing  back  from  Nashville  of  the  Allison 
boys,  who  were  then  in  jail  in  Birmingham,  and  that 
they  (the  Allison  boys)  claimed  that  they  had  sold 
the  diamond  stud  to  defendant,  which  the  officers  then 
demanded  that  he  turn  over  to  them ;  that  the  defendant 
thereupon  denied  having  gotten  a  diamond  stud  from 
the  Allison  boys,  whereupon  the  officers  required  him 
to  go  to  the  jail  with  them  and  confront  the  Allison 
boys.  The  two  officers  differ  slightly  as  to  what  was 
said  on  reaching  the  jail.  One  says  that  he  (the  officer) 
asked  Allison  if  he  sold  defendant  a  diamond  stud, 
and  upon  his  reply  that  he  had  done  so,  defendant  ad- 
mitted it,  but  said  he  had  disposed  of  it  to  a  drummer 
on  the  same  night  he  bought  it,  and  could  not  there- 
fore produce  it;  the  other  officer  testified  that  on  reach- 
ing the  jail  the  defendant  asked  Allison,  "Did  you  tell 
these  officers  you  had  sold  me  a  diamond  ring?"  to 
which  Allison  replied,  "No,  I  told  them  I  sold  you  a 
diamond  stud."  Defendant  then  said,  "Yes;  that  is 
true  and  correct.    You  did  sell  me  a  diamond  stud,  but 
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you  have  never  sold  me  a  diamond  ring.  I  understood 
them  to  say  *ring'  ^' — and  the  defendant  further  stated 
that  he  had,  on  the  same  night  he  bought  it,  sold  the 
stud  to  a  drummer,  and  did  not  know  where  it  could  be 
located.  The  defendant,  in  his  statement,  claims  that 
when  the  officers  mentioned  the  matter  to  him  they  said 
it  was  a  diamond  ring  that  the  Allison  boys  claimed 
they  had  sold  him,  and  that  what  he  denied  was  that  he 
had  bought  a  diamond  ring  from  the  Allison  boys;  that 
the  officers  made  no  mention  of  a  diamond  stud.  Even 
if  this  be  true,  though  both  officers  deny  it,  as  shown,  it 
does  not  much  improve  defendant's  case.  Assuming 
that  the  officers  did  speak  of  it  as  a  diamond  ring,  and 
not  as  a  diamond  stud,  defendant  knew  that,  although 
he  had  not  bought  a  diamond  ring  from  these  persons, 
whom  the  officers  in  effect  informed  him  were  then  in 
jail  as  jewelry  thieves,  he  had  bought  at  a  sacrifice  price 
a  diamond  stud  from  them  very  recently  (only  a  few 
days  before),  which  they  at  the  time  claimed  to  de- 
fendant, according  to  his  contention,  they  won  in  a  crap 
game.  It  occurs  to  us  that  if  defendant  were  as  inno- 
cent as  he  contends,  and  bought  this  diamond  stud  from 
these  fellows  in  good  faith,  and  was  not  afraid  of  an  ex- 
planation as  to  how  he  came  by  it,  he  would,  in  the  same 
breath  in  which  he  denied  to  the  officers  buying  a  dia- 
mond ring  from  the  thieves,  have  volunteered  the  in- 
formation that  he  had  bought  a  diamond  stud  from 
them.  He  knew  that  these  officers  were  out  after  dia- 
mond jewelry  (whether  a  ring  or  stud  was  immaterial) 
which  these  men  in  jail  had  disposed  of.  This  was  the 
substance  of  the  matter,  and  it  seems  to  us  that  if  he 
was  free  from  guilty  knowledge  about  their  transac- 
tions, he  would  not  have  been  so  technical  in  limiting 
his  answer  to  the  exact  question  asked,  but  would  have, 
on  a  mere  suggestion,  given  a  full,  frank,  and  free  dis- 
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closure  of  all  he  knew.  Real  innocence  is  never  a  stick- 
ler, and  true  honesty  never  quibbles  about  mere  terms. 
According  to  his  own  evidence,  while  he  told  only  the 
truth,  it  was  not  the  whole  truth.  According  to  the 
testimony  of  the  officers  he  told  not  the  truth  at  all, 
but  expressly,  they  say,  denied  buying  a  diamond  stud 
from  the  Allison  boys,  until  confronted  by  them  at  the 
jail. 

The  false  denial  by  a  purchaser  of  stolen  goods  that 
he  ever  bought  or  received  such  goods  is  presumptive 
evidence  of  his  guilty  knowledge. — People  v.  Levison, 
16  Cal.  98,  76  Am.  Dec.  505;  Huggina  v.  People,  135  111. 
243,  25  N.  E.  1002,  25  Am.  St.  Rep.  357;  Frank  v.  State, 
67  Miss.  125,  6  South.  842;  State  v.  Miller,  159  Mo.  113, 
60  S.  W.  67. 

But  if  the  denial  is  the  result  of  a  misunderstanding, 
or  of  fear  of  consequences,  it  will  not  have  that  effect. — 
Sartorious  v.  State,  24  Miss.  602.  Whether  it  was  or  not 
is,  of  course,  a  question  for  the  jury,  where,  as  here,  the 
evidence  on  that  subject  is  in  dispute. 

Likewise  guilty  knowledge  may  be  inferred  from  the 
fact  that  the  receiver  purchased  the  goods  for  very  much 
less  than  their  value. — People  v.  Levison,  supra;  Peo- 
ple V.  Hertz,  105  Cal.  660,  39  Pac.  32;  People  v.  Clatisen, 
120  Cal.  381,  52  Pac.  658;  Huggins  v.  People,  supra; 
State  V.  Houston,  29  S.  C.  108,  6  S.  E.  943;  Trail  v. 
mate,  (Tex.  Cr.  App.)  57  S.  W.  92.  Here,  the  defend- 
ant purchased  the  diamond  stud  for  $40,  and  it  was 
Bhown  to  be  worth  about  |200. 

Possession  of  goods,  proved  to  have  been  recently 
stolen,  imposes  on  the  possessor  the  onus  of  explaining 
how  he  came  into  possession  of  them ;  and,  if  he  fail  to 
make  a  reasonable  explanation,  it  raises  a  presumption 
of  guilt  which  will  justify  the  jury  in  a  conviction  of 
such  person. — May.  Dig.  p.  583. 
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The  fact  that  the  purchase  from  the  thief  was  made 
openly  in  the  presence  of  others,  and  not  secretly,  even 
if  believed  by  the  jury,  is  not  conclusive  that  the  trans- 
action was  an  innocent  one,  or  that  defendant  did  not 
know  the  property  had  been  stolen.  Whether  he  did  or 
not  was  still  a  question  for  the  jury,  under  all  the  facts 
of  the  case.— T albert  t\  State,  121  Ala.  35,  25  South. 
690. 

We  are  of  opinion  that  the  trial  court  committed  no 
error  in  refusing  the  affirmative  charge  requested  by 
defendant.— CoZ/in^  v.  State,  33  Ala.  434,  73  Am.  Dec. 
426;  Adams  v.  State,  52  Ala.  379;  Gihhs  v.  State,  130 
Ala.  101,  30  South.  393;  Roioland  v.  State,  140  Ala.  142, 
37  South.  245. 

The  judgment  of  conviction  is  therefore  affirmed. 

Affirmed. 


Watts  V.  The  State. 

Seduction. 

(Decided  June  3rd,  1913.    63  South.  18.) 

1.  Continuance;  Absent  Witnesses. — Where  the  state  admits  a 
showing  as  to  what  the  absent  witnesses  would  testify  if  present, 
and  no  compulsory  process  is  requested  for  their  attendance,  it  is 
not  an  abuse  of  discretion  for  the  court  to  refuse  to  continue  on 
account  of  their  absence. 

2.  Jury;  Excusing  from  Further  Attendance. — Where  the  court, 
before  the  case  was  called,  excused  a  juror  from  further  attendance 
upon  the  court  because  of  the  burning  of  the  juror's  house,  as  the 
court  had  a  right  to  do,  the  defendant  cannot  complain  that  such 
juror's  name  was  eliminated  from  the  list  of  Jurors  from  which  he 
was  required  to  select  a  jury. 

8.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  only 
question  at  issue  in  a  seduction  prosecution  was  whether  the  in- 
tercourse was  accomplished  by  a  promise  to  marry,  rulings  on  evU 
dence  not  bearing  thereon  were  not  prejudicial  to  defendant. 
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4.  Same. — Where  the  witness  immediately  stated  the  facts  giving 
the  exact  time  and  place,  it  was  harmless  if  error  to  admit  the 
statement  "He  promised  to  marry  me.*' 

5.  Same;  Review;  Bill  of  Exceptions, — ^Where  the  bill  of  excep- 
tions states  that  all  questions  of  venue  were  admitted,  the  defend- 
ant cannot  complain   of  the   refusal   of  instructions  as  to  venue. 

6.  Seduction;  Evidence. — In  a  prosecution  for  seduction,  the  fact 
that  since  prosecutrix  had  yielded  to  defendant  she  had  seen  him,  and 
what  on  such  occasion  he  said  relative  to  their  relations,  was  rel- 
evant 

7.  Same, — Where  it  was  admitted  that  defendant  gave  prosecutrix 
an  engagement  ring,  it  was  competent  for  her  to  show  that  she  had 
lost  it,  that  it  had  been  taken  in  her  absence  from  where  she  kept  it. 

8.  Same. — ^Whlle,  as  a  general  rule,  a  prosecutrix  in  seduction  may 
not  testify  to  acts  of  intercourse  with  defendant  subsequent  to  the 
act  relied  on  as  constituting  the  seduction,  intercourse  with  her  by 
force  or  against  her  will  would  not  render  her  unchaste  in  such  a 
sense  as  to  prevent  her  testifying  to  subsequent  permissive  inter- 
course as  a  predicate  for  seduction. 

9.  Same. — It  was  competent  for  the  prosecutrix  to  testify  that  the 
defendant  was  the  father  of  her  child,  and  to  exhibit  the  child  to 
the  jury  in  a  prosecution  for  seduction. 

10.  Same. — It  was  competent,  in  a  prosecution  for  seduction,  for 
the  mother  of  the  prosecutrix  to  testify  that  the  defendant  visited 
her  daughter,  and  that  she  had  seen  her  wearing  the  ring  which 
defendant  admitted  he  gave  her,  and  as  to  what  the  defendant  had 
said  to  her  about  his  engagement  with  her  daughter. 

11.  Same;  Instructions. — In  seduction  a  charge  is  properly  refused 
which  asserts  that  the  fact  that  the  defendant  had  intercourse  with 
the  prosecutrix  is  not  corroborative  of  her. 

12.  Same. — A  charge  asserting  that  if  the  jury  believe  the  evidence 
no  temptations,  arts,  flattery  or  deception  were  practiced  by  defend- 
ant on  prosecutrix,  and  that  if  prosecutrix  is  not  corroborated  as  to 
promise  of  marriage,  they  should  acquit,  is  not  proper. 

13.  Charge  of  Court;  Effect  of  Evidence. — ^The  court  is  not  requir- 
ed to  give  instructions  asserting  that  there  is  or  is  not  evidence  of 
particular  facts. 

14.  Same;  Singling  Out  Evidence. — Charges  which  single  out  or  give 
undue  prominence  to  particular  facts  or  portions  of  the  evidence  may 
be  properly  refused. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Frank  Watts  was  convicted  of  seduction,  and  appeals. 
AflSnned. 

The  defendant  was  charged  with  seducing  Rilla  Jones, 
by  means  of  arts,  flattery,  deception,  and  promise  of 
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marriage,  and  the  facts  sufficiently  appear  in  the 
opinion. 

The  bill  of  exceptions  recites  that,  the  defendant's 
witnesses  being  called,  certain  ones  were  absent,  and  the 
defendant  moved  the  court  for  a  continuance  upon  that 
ground;  the  court  refused  the  continuance,  but  placed 
the  state  on  a  showing  as  to  what  these  absent  witnesses 
would  testify;  the  state  admitted  the  showings  subject 
to  legal  exceptions,  and  the  defendant  was  placed  upon 
his  trial.  It  further  appeared  that  it  was  made  known 
to  the  court  that  the  witnesses  resided  within  the  juris- 
diction of  the  court,  but  does  not  appear  that  process 
was  asked  for  by  defendant  to  compel  their  attendance. 

The  following  charges  were  refused  the  defendant : 

"(2)  If  the  evidence  shows  beyond  a  reasonable  doubt 
that  prosecutrix  consented  and  entered  into  the  sexual 
intercourse  voluntarily,  the  defendant  cannot  be  con- 
victed.'' 

"(10)  The  fact  that  defendant  had  sexual  intercourse 
is  not  corroborative  of  the  prosecutrix. 

"(11)  In  determining  what  credit  should  be  given  to 
the  testimony  of  the  prosecuting  witness  it  is  your  duty 
to  consider  her  contradictory  statements  upon  the  stand, 
and,  if  taken  together  with  all  other  testimony  you  have 
a  reasonable  doubt  of  the  truth  of  her  testimony  in  rela- 
tion to  defendant's  promise  of  marriage,  or  her  yielding 
to  him  in  consequence  thereof,  you  should  acquit  the  de- 
fendant. 

"(12)  Reasonable  doubt  of  the  truth  of  the  testimony 
of  prosecutrix  in  relation  to  promises  or  inducements 
held  out  to  her  by  defendant,  or  her  yielding  to  him  in 
consequence  thereof,  based  on  contradictory  statements 
made  by  her,  entitles  him  to  an  acquittal. 

"(13)  Unless  you  believe  from  the  evidence  that  the 
second  sexual  intercourse  between  the  defendant  and 
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prosecutrix  was  in  Marshall  county,    or    within    one- 
fourth  mile  of  the  line,  defendant  must  be  acquitted." 

"(17)  If  the  jury  believe  the  evidence,  there  was  no 
temptations,  arts,  flattery,  or  deception  practiced  by  the 
defendant  on  the  prosecuting  witness,  and  that  if  the 
prosecutrix  is  not  corroborated  as  to  promise  of  mar- 
riage, then  you  should  acquit." 

John  A.  Lusk  &  Son,  and  A.  E.  Hawkins,  for  appel- 
lant. The  action  of  the  court  in  requiring  defendant  to 
go  to  trial  without  his  witnesses  was  a  denial  of  his 
constitutional  rights. — Walker  v.  State,  117  Ala.  85; 
Sanders  v.  State,  61  South.  340;  Rodgers  v.  State,  144 
Ala.  34.  The  defendant  was  entitled  to  have  the  juror 
Fowler  placed  upon  the  venire. — Parsons  v.  State,  22 
Ala.  50.  The  answer  of  the  witness,  "he  asked  me  if  I 
would  marry  him,"  was  entirely  too  broad. — Smith  v. 
Statey  107  Ala.  139.  Evidence  as  to  the  loss  of  the  en- 
gagement ring  was  incompetent. — Davis  v,  Arnold,  143 
Ala.  228.  Other  acts  were  incompetent  as  they  were  sep- 
arate and  distinct  transactions. — Pope  v.  State,  137  Ala. 
56 ;  Smith  v.  State,  118  Ala.  117 ;  Wilson  v.  State,  73  Ala. 
527.  Counsel  discuss  other  exceptions  relative  to  evi- 
dence, but  cite  no  additional  authority.  Counsel  dis- 
cuss the  written  charges  refused,  but  without  further 
citation  of  authority. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  ingre- 
dients of  the  oflfense  charged  against  the  defendant  were 
properly  proven. — Code,  Section  7776.  The  exceptions 
taken  to  rulings  of  the  court  on  questions  of  evidence 
do  not  show  error.  The  rulings  on  the  evidence  and 
questions  of  law  contained  in  the  given  and  refused 
charges  of  the  court  have  all  been  heretofore  decided  ad- 
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versely  to  the  appellant. — Cunningham  v.  StiUe,  73  Ala. 
51;  Smith  v.  State,  107  Ala.  139;  Cooper  v.  State,  90  Ala. 
641 ;  Munkera  v.  State,  87  Ala.  94. 

PELHAM,  J. — No  abuse  of  the  court's  discretion  is 
shown  by  the  statements  set  out  in  the  bill  of  exceptions 
relating  to  the  court's  refusing  to  grant  the  defendant 
a  continuance  on  account  of  the  absence  of  some  of  his 
witnesses.  No  motion  or  request  of  any  kind  is  shown 
to  have  been  made  for  compulsory  process  to  require 
the  attendance  of  any  of  these  witnesses,  and  the  state 
admitted  the  prepared  statements  of  the  defendant  as 
to  what  the  witnesses  would  testify,  if  present. 

The  court  had  a  right  to  excuse  the  juror  Fowler  from 
further  attendance  upon  the  court,  and  permit  him  to 
go  home  because  of  his  house  having  been  destroyed  by 
fire.  This  action  of  the  court  was  taken  before  the  de- 
fendant's case  was  called  for  trial,  and  the  objection 
of  the  defendant  that  the  court  had  excused  this  juror 
without  his  consent,  and  that  the  name  of  the  juror 
Fowler  was  eliminated  from  the  jury  list  from  which 
he  was  required  to  select  a  jury  is  without  merit. — Nor- 
dan  V.  State,  143  Ala,  13,  39  South.  406  Williams  v. 
State,  147  Ala.  10,  41  South.  992;  Williams  v.  State, 
144  Ala.  14,  40  South.  405. 

The  only  material  difference  between  the  evidence 
for  the  state  and  the  defendant,  as  set  out  in  the  record, 
is  the  denial  of  the  defendant  that  he  was  under  promise 
of  marriage  to  the  girl  at  the  time  of  the  wrongful  act ; 
the  testimony  of  the  prosecutrix  being  that  the  illicit 
intercourse  was  the  result  of  a  promise  of  marriage. 
The  defendant  admitted  the  acts  of  sexual  intercourse 
testified  to  by  the  prosecuting  witness,  and  admitted 
that  he  had  been  engaged  to  marry  her,  but  testified 
that  at  the  time  he  first  had  sexual  intercourse  with 
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her  the  engagement  had  been  dissolved  and  broken  off^ 
and  that  it  had  not  been  renewed  at  any  time  after  it 
was  broken  off  some  months  prior  to  the  first  act  of 
intercourse,  and  that  he  had  not  persuaded  the  girl  to 
surrender  her  chastity  to  him  by  promise  of  marriage, 
or  by  any  of  the  other  means  specified  in  the  statute 
(Code,  §  7776).  The  only  question  at  issue,  then,  was 
whether  or  not  the  wrongful  act  was  accomplished  by 
means  of  a  promise  of  marriage,  and  rulings  on  the  evi- 
dence, not  having  a  bearing  on  this  question,  were  not 
prejudicial  to  the  defendant. 

If  the  first  statement  of  the  prosecuting  witness,  "He 
asked  me  to  marry  him,"  was  objectionable  as  being  too 
broad  in  covering  too  long  and  indefinite  a  period  of 
time,  it  was  immediately  rendered  harmless  in  this  par- 
ticular by  the  witness  further  stating  the  exact  time 
and  place  when  this  took  place.  There  was  no  error  in 
the  court's  permitting  this  witness  to  testify  that  she 
had  lost  the  engagement  ring  given  to  her  by  the  de- 
fendant; that  it  had  been  taken  from  the  place  where 
she  kept  it  in  her  home,  during  her  absence.  The  fact 
that  the  defendant  had  given  her  the  ring  was  not  dis- 
puted, but,  on  the  contrary,  was  admitted  by  the  de- 
fendant. The  testimony  of  the  prosecuting  witness  of 
having  seen  the  defendant  since  the  night  when  she  first 
yielded  to  him,  and  what  he  said  in  regard  to  the  rela- 
tions existing  between  them  on  those  occasions,  was 
relevant,  and  properly  admitted.  The  only  act  of  per- 
missive intercourse  with  the  defendant,  as  testified  to 
by  the  prosecutrix,  occurred  on  the  occasion,  when  re- 
turning alone  with  the  defendant  in  a  buggy  from  a  vis- 
it to  a  sick  person,  in  March,  1912.  It  was  certainly  a 
question  for  the  jury  to  say  whether  or  not  the  prior 
occurrences  she  testified  to  were  such  as  to  show  an 
unsuccessful  attempt  by  the  defendant  to  have  sexual 
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intercourse,  or  consent  on  her  part  to  the  act,  or  an  ac- 
complishment of  the  act  by  force  and  against  her  will. 
If  accomplished  by  means  of  force  on  the  part  of  the 
defendant  and  against  her  will,  she  was  still  chaste 
within  the  meaning  of  the  statute,  and  the  offense  might 
then  be  predicated  upon  the  subsequent  act  of  sexual 
intercourse  in  March,  accomplished  then  for  the  first 
time,  according  to  her  statement,  with  her  consent,  and 
induced  by  promise  of  marriage. — Pope  v.  State,  137 
Ala.  56,  59,  34  South.  840.  Under  the  facts  in  this  case 
the  question  was  one  for  the  jury,  and  the  case  is  dis- 
tinguishable from  those  cases  where  it  is  held  to  be  error 
to  allow  the  person  alleged  to  have  been  seduced  to  tes- 
tify to  subsequent  and  continuing  acts  of  sexual  inter- 
course with  the  defendant  after  she  had  unequivocally 
testified  to  such  an  act  with  her  consent,  induced  by 
promise  of  marriage,  or  other  means  designated  by  stat- 
ute. In  such  a  case  the  state  may  be  held  to  an  election ; 
but  not  so  under  the  facts  as  presented  in  the  instant 
case,  where  the  state  had  offered  no  positive  evidence, 
prior  to  the  wrongful  act  in  March,  identifying  the  act 
as  one  of  seduction  constituting  the  offense  for  which 
the  defendant  was  being  tried. 

There  was  no  error  in  allowing  a  visual  inspection  of 
the  child  by  the  jury,  or  in  permitting  the  prosecuting 
witness  to  testify  that  the  defendant  was  the  father  of 
her  chM.— Kelly  v.  State,  133  Ala.  195,  32  South.  56, 
91  Am.  St.  Rep.  25;  State  v,  Horton,  100  N.  C.  443,  6 
S.  E.  238,  6  Am.  St.  Rep.  613. 

The  testimony  of  the  mother  of  the  prosecuting  wit- 
ness that  the  defendant  visited  her  daughter,  and  that 
she  had  seen  her  (prosecutrix)  wearing  the  ring  that  the 
defendant  admitted  having  given  to  her,  and  what  the 
defendant  said  to  her  (the  mother)  about  his  engage- 
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ment  to  the  daughter,  was  relevant,  and  properly  admit- 
ted in  evidence- 
Other  rulings  on  the  evidence  to  which  exceptions 
were  reserved  are  clearly  without  error. 

The  evidence  before  the  court  was  amply  sufficient  to 
justify  a  finding  of  guilt,  and  the  general  charge  re- 
quested in  writing  by  the  defendant  was  properly  re- 
fused. 

Charge  2  is  patently  bad. 

Charges  3,  4,  5,  6,  7,  8,  14,  and  15  are  instructions 
to  the  effect  that  there  is  no  evidence  of  certain  facts  be- 
fore the  jury,  or  that  certain  facts  are  no  evidence  of 
some  other  fact  or  matter.  The  court  cannot  be  put  in 
error  for  refusing  charges  instructing  the  jury  that 
there  is  or  is  not  evidence  of  certain  facts. — HcUl  v. 
State,  156  Ala.  3,  46  South.  864;  Western  Steel  Car  d 
Foundry  Co.  v.  Cunningham,  158  Ala.  369,  48  South. 
109;  So.  Ry.  Co,  v.  Hohson^  4  Ala.  App.  408,  58  South. 
751;  N.  C.  d  St  L.  R.  R.  Co.  v.  Hinds,  5  Ala.  App.  596, 
59  South.  670. 

Charge  9  is  covered  by  given  charges  10  and  12. 

Charge  10  invades  the  province  of  the  jury. 

Charges  11  and  12  are  erroneous,  in  that  they  each 
require  the  court  to  charge  the  jury  what  their  duty  is 
with  respect  to  a  consideration  of  a  part  of  the  testi- 
mony. They  also  single  out  a  part  of  the  evidence  for 
special  consideration.  A  charge  which  singles  out  part 
of  the  evidence,  and  instructs  that  an  acquittal  should 
be  had  upon  a  consideration  of  the  evidence  specially  re- 
ferred to  in  connection  with  the  other  evidence  in  the 
case,  is  bad. — Hosey  v.  State,  5  Ala.  App.  1,  59  South. 
549. 

Charge  13  is  patently  bad,  as  the  bill  of  exceptions 
states  that  all  questions  of  venue  were  admitted. 

Charge  16  is  covered  by  given  charges  9,  23,  and  24. 
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Charge  17  invades  the  province  of  the  jury.  The  cor- 
rect propositions  contained  in  this  charge  are  covered 
by  the  given  charges. 

Charge  18  as  set  out  is  faulty  in  construction,  and 
unintelligible. 

The  charges  given  at  the  request  of  the  state  as  re- 
ferred to  the  evidence  are  correct  statements  of  the  law, 
and  there  was  no  error  committed  in  giving  any  of  them. 
— Cunningham  v.  State,  73  Ala,  51 ;  Allen  v.  State,  162 
Ala.  74,  50  South.  279,  19  Ann.  Cas.  867. 

The  case  presented  does  not  show  reversible  error,  and 
an  affirmance  must  follow. 

Affirmed. 


Clegrhorn  t\  The  State, 

Adultery. 

(Decided  May  22,  1913.    62  South.  329.) 

1.  liUl  of  Ej'ccptions;  Establishment;  Notice;  Proof. — In  a  pro- 
ceeding for  taking  proof  to  establish  a  bill  of  exceptions,  unless  the 
officer  certifies  that  the  other  party  was  actually  present,  an  un 
sworn  certificate  of  the  attorney  of  one  convicted  of  crime  that  he 
mailed  a  copy  of  the  notice,  properly  stamped  and  addressed  to  the 
solicitor,  is  not  sufficient  proof  of  service,  which  must  be  sworn  to, 
unless  made  by  the  sheriff  as  provided  by  section  5352,  Code  1907. 
(Rule  40,  Sup.  Ct.  Pr.) 

2.  Same. — Even  if  proof  of  service  was  sufficient,  the  service  by 
mall  was  not  good  without  proof  that  the  notice  was  actually  re- 
ceived. 

3.  Evidciwe;  Delivery  by  Mail;  Presumptions. — ^The  general  rule 
of  presumption  that  a  letter  addressed,  stamped  and  mailed  was  de- 
livered in  due  course  does  not  apply  In  such  a  case  as  this,  where 
the  solicitor  has  no  opportunity  to  deny  receipt  of  the  notice,  if  the 
presumptions  were  not  correct. 

Appeal  from  Macon  Circuit  Court. 
Heard  before  Hon.  S.  L.  Breweu. 
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Andrew  Cleghorn  was  convicted  of  adultery  and  he 
appeals.  The  case  is  submitted  on  merits,  and  on  mo- 
tion to  establish  a  bill  of  exceptions.  Motion  denied, 
and  cause  affirmed. 

Meibritt  &  RiLEY^  and  O.  S.  Lbwis^  for  appellant.  No 
briefs  reached  the  Reporter. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — This  cause  is  submitted  on  a  motion  to 
establish  a  bill  of  exceptions  and  on  the  merits. 

The  motion  to  establish  the  bill  of  exceptions  must 
be  denied,  for  the  reason  that  the  provisions  of  rule 
40  of  the  Supreme  Court,  fixing  the  regulations  for  the 
taking  and  certifying  of  proof  in  support  of  bills  of  ex- 
ceptions when  sought  to  be  established,  were  not  com- 
plied with  in  an  important  particular.  It  appears  that 
the  opposing  parties  neither  agreed  on  a  commissioner 
to  take  the  testimony  nor  on  a  time  for  taking  it;  but 
that  defendant's  counsel,  as  was  their  right  under  said 
rule  40,  selected  a  competent  justice  of  the  peace  to  sit 
as  such  commissioner,  and  that  May  13th  at  the  court- 
house of  the  county  was  named  as  the  day  and  place  for 
taking  the  testimony.  The  commissioner  at  said  time 
and  place  had  the  right  to  proceed  with  the  taking  of 
the  testimony  only,  however,  in  one  of  two  events :  Eith- 
er in  the  event  the  opposing  party  had  at  least  five  days' 
previous  notice,  or  in  the  event,  if  he  did  not  have  such 
notice,  he  appeared  at  the  examination  and  waived  it. — 
Cain  Lfumber  Co.  v,  Standard  Dry  Kiln  Co,,  108  Ala. 
348,  349,  18  South.  882;  Jennings  v.  Pearce,  101  Ala, 
538,  14  South.  319.  Here  it  seems  clear  from  the  record 
that  the  opposing  party,  who  was,  of  course,  the  solici- 
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tor  of  the  circuit,  was  not  present,  either  in  person  or 
through  a  representative,  at  the  examination.  In  such 
condition  the  record  must  affirmatively  show  that  he 
had  the  notice  required  by  the  rule,  which,  on  this  point, 
reads  thus :  "The  party  desiring  to  examine  a  witness 
or  witnesses  under  this  rule  shall  cause  reasonable  no- 
tice in  writing  to  be  served  on  adverse  counsel  in  no 
case  to  be  less  than  five  days,  giving  notice  of  the  time 
and  place  of  the  examination,  and  of  the  witnesses  pro- 
posed to  be  examined.  Such  notice,  with  the  service 
thereon,  shall  be  made  part  of  the  depositions  [required 
to  l)e  certified  to  this  court  by  the  commissioner],  unless 
the  commissioner  certifies  that  the  adverse  party,  by 
himself  or  counsel,  was  present  at  the  examination." 
The  only  proof  contained  in  the  record  as  to  the  service 
of  such  a  notice  is  merely  an  unsworn  certificate,  signed 
by  one  of  appellant's  counsel,  certifying  "that  on  May 
6th,  1913,  he  mailed  a  copy  of  al)ove  notice  [which  is 
set  out],  postage  prepaid  with  special  delivery  stamp 
thereon,  to  Hon.  W.  R.  Bowling,  at  Rockford,  Coosa 
County,  Alabama,  at  which  place  the  said  W.  B.  Bow- 
ling, Solicitor  of  5th  Judicial  Circuit,  was,  and  that  ser- 
vice was  made  on  said  Bowling  in  said  manner."  This 
is  neither  a  sufficient  service  nor  sutticient  proof  of  ser- 
vice if  it  had  been  properly  made. 

The  usual  mode,  and  one  provided  by  section  5352 
of  the  Cmle,  for  getting  service  of  any  notice  required 
to  be  given  by  one  party  to  another  in  the  course  of  a 
legal  proceeding,  and  of  getting  proper  proof  of  such 
service  when  made,  is  to  turn  the  notice,  original  and 
copy,  over  to  the  sheriff  for  execution.  If  the  party  to 
he  served  is  in  his  county,  he  executes  it  personally  or 
through  a  deputy,  and,  if  not  in  his  county,  he  sends  it 
to  the  sheriff  of  the  county  where  the  party  is.  When 
service  is  perfected,  the  sheriff's  return  or  certificate 
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of  the  fact  of  service,  indorsed  on  the  original  notice, 
imports  verity  and  is  accepted  in  the  courts  the  same 
as  if  he  had  sworn  to  the  facts  recited  in  the  return, 
and  this  because  he  acts  under  the  sanction  of  his  offi- 
cial oath.T— Pat//  V.  Mai  one  d  Collins,  87  Ala.  544,  6 
South.  351. 

Rule  40,  which  we  are  considering,  probably  con- 
templated that  the  service  of  the  notice  required  and 
the  return  thereof  should  be  made  by  the  sheriff  in  this 
usual  way  {Cain  Lumber  Co.  v.  Standard  Co.,  108  Ala. 
348,  18  South.  882) ;  but  we  are  not  to  be  understood  as 
holding  that  this  method  is  exclusive,  for  we  are  of  opin- 
ion that  it  would  be  entirely  competent  for  counsel  of 
the  movant  to  serve  the  notice.  When  he  does  so,  how- 
ever, he  must  make  oath  before  the  commissioner  that 
he  has  done  so,  and  of  the  Avay  in  which  he  did  so,  which 
must  be  set  out  and  certified  to  us  with  the  other  deposi- 
tions. Here  we  have  only  an  unsworn  certificate,  as 
said,  from  one  of  defendant's  counsel,  that  he  made  the 
service  of  the  notice,  and  of  the  manner  in  which  he 
made  it.  Neither,  as  l)efore  said,  is  sufficient — one  for 
the  reasons  just  adverted  to  (that  is,  that  the  return 
is  not  sworn  to),  and  the  other  for  the  reason  that  the 
facts  stated,  even  if  properly  sworn  to,  are  not  sufficient 
to  show  service  (that  is,  they  are  not  sufficient  to  show 
that  the  opposing  party  actually  received  the  notice, 
and  that  he  did  so  five  days  before  the  examination  of 
the  witnesses  was  had  before  the  commissioner). 

Proof  of  facts  which  tend  to  show  that  he  may  have 
received  it  and  was  likely  to  have  done  so  in  the  ordi- 
nary course  of  things  will  not  suffice.  It  is  imperative 
that  he  actually  get  the  notice,  and  that  positive  proof 
of  the  fact  be  made.  These  are  conditions  precedent  to 
movant's  right  to  proceed  with  the  taking  of  the  testi- 
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mony. — Cain  Lumber  Co.  v.  Standard  Co.,  supra.  Cir- 
cumstantial evidence  will  not  do. 

We  are  aware  of  the  general  rule  that  when  it  is 
shown  that  a  letter  or  notice  was  put  in  an  envelope, 
and  that  it  was  properly  addressed,  stamped^  and  mail- 
ed, the  presumption  is  that  the  addressee  received  it  in 
the  usual  course  of  mail,  yet,  this  is  merely  a  rule  of 
presumption,  and  is  indulged  in  cases  where  the  ad- 
dressee would  have  an  opportunity  of  denying  the  truth 
of  the  fact  presumed  if  the  presumption  were  not  cor- 
rect. In  such  case  his  failure  to  deny  that  he  received 
the  letter  is  conclusive  of  the  correctness  of  the  presump- 
tion. Here  no  such  opportunity  is  afforded  the  ad- 
dressee. Unless  he  did  receive  the  letter,  he  would 
probably  never  hear  of  the  proceeding  until  the  matter 
was  acted  on  in  this  court.  The  proof  is  not  sufficient 
that  he  did  receive  it.  The  case  would  be  different  if 
the  letter  had  been  registered  to  him  and  a  return  re- 
ceipt to  be  signed  by  him  on  delivery  had  been  demand- 
ed, obtained,  and  introduced  in  evidence,  together  with 
proof  of  his  signature  and  of  the  contents  of  the  notice 
registered. 

The  record  presents  no  other  questions  than  those 
raised  in  the  bill  of  exceptions;  and,  as  the  motion  to 
establish  this  is  denied,  the  questions  there  raised  can- 
not be  considered.  We  may  add,  however,  that,  notwith- 
standing this,  we  carefully  read  the  proposed  bill  of  ex- 
ceptions, and  were  impressed  that  no  reversible  error 
had  been  committed  on  the  trial. 

The  judgment  of  conviction  is  affirmed. 

Affirmed. 
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Brooks  V.  The  State. 

Rape. 

(Decided  June  5th,  1913;  Rehearing  denied  June  19th,  1913. 
62   South.   569.) 

1.  Rape;  Evidence. — The  fact  that  the  prosecutrix  made  complaint 
of  the  occurrence  generally  and  the  character  of  the  complaints,  to- 
gether with  the  signs  of  injury  shown  by  her,  are  proper  to  be 
proven  in  the  first  instance,  before  any  attempt  is  made  to  Impeach 
prosecutrix;  but  the  state  may  not  prove  the  details,  or  that  the 
prosecutrix  stated  that  any  particular  person  assaulted  her. 

2.  Satne;  Similar  Evidence. — Where  the  defendant,  on  cross-exam- 
ination of  the  prosecutrix,  Inquired  Into  the  particulars  of  the  com- 
plaint made  by  her,  evidence  relating  thereto  was  rendered  admis- 
sible by  both  i)arties,  and  It  was  competent  for  the  state  to  show  that 
prosecutrix  complained  of  being  sick  and  of  being  nervous. 

3.  Same. — Where  the  defendant,  on  cross-examination  of  the  pros- 
ecutrix, ir.qulred  into  the  particulars  of  the  complaints  made  by  her, 
and  sought  therely  to  impeach  her,  it  was  competent  for  the  state 
to  show  by  one  at  whose  home  prosecutrix  was  boarding  what  her 
physical  condition  was,  and  that  at  the  time  the  complaints  were 
made  she  was  nervous. 

4.  Same;  Assault  with  Intent;  Desistencc ;  Effect. — One  who  makes 
an  assault  upon  a  female  with  intent  to  ravish  her  is  guilty  of  an 
assault  with  intent  to  ravish,  although  he  afterwards  voluntarily  de- 
sisted. 

5.  Same;  Evidence. — The  guilty  intent  of  one  charge  with  assault 
with  intent  to  ravish  may  be  drawn  Inferentlally  from  the  use  of 
force,  and  the  mere  fact  that  he  abandons  his  purpose  after  put- 
ting his  hands  forcibly  upon  the  prosecutrix  with  the  Intent  to  rav- 
ish her  will  not  relieve  him  from  criminal  responsibility. 

6.  Same;  Intent. — The  Intent  essential  to  constitute  the  crime  of 
assault  with  Intent  to  ravish  need  not  exist  at  the  very  time  the  de- 
fendant forcibly  or  violently  put  his  hands  upon  prosecutrix,  but  may 
have  existed  at  another  time  during  the  assault  testified  to  by  the 
prosecutrix. 

7.  Same;  Instructions. — Where  the  charge  was  assault  with  intent 
to  ravish,  an  Instruction  using  the  term  "this  charge"  in  such  a  way 
as  to  refer  to  the  accusation  against  the  defendant,  and  predicating 
an  acquittal  on  facts  which  do  not  Justify  an  acquittal  of  assault 
or  assault  and  battery,  is  properly  refused. 

8.  Witnesses;  Sustaining  or  Impeaching. — ^Where  the  defendant 
sought  to  impeach  the  prosecutrix  by  showing  Inconsistent  state- 
ments, it  was  competent  for  the  prosecution  to  sustain  her  by  show- 
ing that  her  statements  in  making  complaints  corresponded  with 
her  testimony. 
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9.  Same;  Cross-examination. — It  Is  proper  to  admit  evidence  on 
the  cross  showing  the  relations  of  the  witness  and  the  defendant, 
and  tending  to  show  bias,  which  impeaches  a  part  of  the  testimony 
of  the  witness  and  tends  to  contradict  the  defendant. 

10.  Same;  Impeachment ;  Predicate. — Where  a  proper  predicate  has 
not  been  laid  therefor,  it  is  not  error  to  exclude  evidence  introduced 
to  indirectly  impeach  a  witness. 

11.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  w^it- 
uess  subsequently  testifies  to  the  same  facts  without  objection,  any 
error  in  ruling  on  such  facts  previously  is  rendered  harmless. 

12.  Evidence;  Part  Conversation;  Telephone  Message. — Where  it 
was  admitted  that  a  telephone  message  or  conversation  was  had  be- 
tween two  parties,  and  the  issue  was  what  was  said,  which  was  in 
dispute,  it  was  competent  for  a  witness  to  testify  as  to  what  she 
heard  one  of  the  parties  to  the  conversation  say  during  the  same. 

13.  Criminal  Late;  Verdict;  Sustained  by  Evidence. — Where  a  ver- 
dict is  sustained  by  the  evidence  it  will  not  be  disturbed  because,  on 
appeal,  the  court  would  have  arrived  at  a  different  conclusion,  It 
being  the  province  of  the  jury  to  weigh  and  determine  the  effect  of 
the  evidence  and  to  pass  upon  the  credibility  of  the  witness. 

14.  Same;  Evidence;  Burden  of  Proof. — In  passing  on  the  guilt  or 
innocense  of  the  defendant  the  Jury  may  consider  the  evidence  offer- 
ed by  the  defendant  as  well  as  that  offered  by  the  state,  and  if  the 
evidence  offered  by  the  defendant  tends  to  show  guilt,  it  does  not 
become  necessary  for  the  prosecution  to  show  every  fact  necessary 
to  show  guilt. 

15.  Charge  of  Court;  Elements  of  Offense. — A  charge  predicating  a 
finding  by  the  Jury  of  the  constituent  elements  of  an  offense  as  a 
necessary  prerequisite  to  finding  the  defendant  guilty,  should  de- 
fine the  elements,  and  failing  therein  may  be  properly  refused. 

16.  Same;  Undue  Prominence  to  Evidence. — Charges  which  single 
out  and  give  undue  prominence  to  evidence  or  particular  parts  there> 
of,  are  properly  refused. 

17.  Same;  Abstract. — It  is  not  encumbent  on  the  court  to  charge 
upon  issues  which  are  not  in  the  case  being  tried. 

18.  Same;  Ignoring  Evidence. — Charges  which  ignore  the  effect  or 
tendency  of  a  part  of  the  evidence,  or  which  single  out  and  refer 
to  a  part  of  the  evidence,  and  contains  an  instruction  for  a  finding 
based  only  on  that  part,  are  properly  refused. 

19.  Same;  Jury  Question.^ A  charge  assuming  as  matter  of  law  a 
fact  for  the  determination  of  the  Jury  is  properly  refused. 

20.  Same;  Reasonable  Doubt. — The  Jury  need  only  be  satisfied  of 
guilt  beyond  a  reasonable  doubt,  and  a  charge  requiring  full  proof 
of  guilt  is  properly  refused,  notwithstanding  to  satisfy  the  mind  of 
a  fact  it  must  be  relieved  of  all  doubt. 

21.  Same;  Covered  By  Those  Given. — Instructions  once  given  need 
not  be  repeated,  and  hence  a  court  will  not  be  put  in  error  for  refus- 
ing charges  substantially  covered  by  written  charges  given. 
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22.  Same;  Argumentative. — Gbarges  should  not  be  used  as  the  ve- 
hicles for  arsrument  to  the  Jury  and  the  court  will  not  be  put  In 
error  for  refusing  such  instructions. 

23.  Same;  Phases  of  Evidence. — ^The  court  will  not  be  put  in  error 
for  refusing  charges  that  direct  the  attention  of  the  jury  to  partic- 
ular phases  of  the  evidence. 

24.  Same;  Assuming  Facts. — Where  facts  are  in  dispute,  charges 
which  assume  such  facts  as  true  or  proven  are  properly  refused. 

25.  Same;  Misstating  Evidence. — A  charge  based  upon  portions  of 
the  evidence  and  which  misstates  parts  of  the  evidence  is  properly 
refused. 

Appeal  from  Madison  County  Law  and  Equity  Court. 

Heard  before  Hon.  J.  H.  Ballbntinb. 

Percy  E.  Brooks  was  convicted  of  an  assault  with  in- 
tent to  commit  rape  and  he  appeals.    Affirmed. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  are  the  charges  complained  of  by  the  defend- 
ant and  referred  to  in  the  opinion,  as  essential  to  be 
set  out :  5.  If  you  believe  from  the  evidence  that  the 
defendant  placed  his  hand  or  hands  on  the  person  of 
Martha  Ormond,  but  did  not  make  any  threats  against 
her,  nor  attempt  any  coercion  against  her,  nor  do  any- 
thing calculated  to  put  her  in  terror,  and  finding  out 
she  would  not  consent  to  yield  to  him,  he  desisted,  then 
you  cannot  find  the  defendant  guilty  of  an  assault  with 
intent  to  rape.  6.  Although  you  may  believe  from  the 
evidence  that  the  defendant  put  his  hand  or  hands  on 
the  person  of  Martha  Ormond,  intending  to  have  sexual 
intercourse  with  her,  yet  before  you  can  find  him  guilty 
of  an  assault  with  intent  to  rape,  you  must  believe  be- 
yond a  reasonable  doubt  from  all  the  evidence,  that  at 
the  time  he  put  his  hands  upon  her  that  he  intended  to 
have  sexual  intercourse  with  her,  against  her  will  and 
without  her  consent  and  by  force.  17.  I  charge  you 
that  if  the  evidence  raises  a  mere  suspicion  that  the  de- 
fendant intended  to  have  carnal  knowledge  of  Martha 
Ormond  without  her  consent  and  by  force,  then  you 
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should  acquit  him  of  this  charge.  A.  A  man  may  em- 
brace a  woman  without  her  consent  and  still  not  be 
guilty  of  an  assault  with  intent  to  rape.  If  her  con- 
duct at  the  time  is  such  as  to  create  the  reasonable  belief 
in  the  mind  of  the  man  that  she  is  willing  to  submit  to 
his  embraces,  then  he  has  the  right  to  act  on  such  ap- 
pearances, and  if  he  does  so  under  the  honest  belief  that 
he  is  doing  nothing  objectionable  to  her,  he  thereby  com- 
mits no  assault  to  rape.  C.  If  from  the  evidence  you 
do  not  believe  the  defendant  had  any  intention  to  for- 
cibly ravish  Martha  Ormond,  at  the  time  he  put  his 
hands  upon  her,  if  you  believe  he  put  his  hands  on  her, 
but  that  he  was  simply  trying  to  persuade  her  to  have 
sexual  intercourse  with  him,  and  from  the  evidence  you 
believe  the  defendant  did  nothing  more,  you  cannot  con- 
vict him  of  an  assault  with  intent  to  rape.  D.  I  charge 
you  that  before  you  can  convict  the  defendant  of  an  as- 
sault with  intent  to  rape  you  must  be  satisfied  that 
when  he  laid  hold  of  the  prosecutrix,  if  he  did  lay  hold 
of  her,  he  not  only  desired  to  gratify  his  passion  on 
her,  but  intended  to  do  so  at  all  events,  nothwithstand- 
ing  any  resistance  on  her  part.  E.  I  charge  you  that 
even  though  force  was  used,  yet  if  Brooks  desisted 
upon  resistance  of  the  prosecutrix  and  not  because  of 
an  interruption,  it  cannot  be  said  that  his  intention 
was  to  commit  rape.  21,  I  charge  you  that  the  consent 
of  a  woman  may  l)e  implied  as  well  as  expressed,  and 
if  her  conduct  towards  the  defendant  at  the  time  of  the 
alleged  assault  and  before,  was  such  as  to  create  in 
his  mind  the  honest  and  reasonable  belief  that  she  had 
consented,  then  the  jury  cannot  convict  the  defendant. 
24.  A  man  may  embrace  a  woman  without  her  consent 
and  still  not  be  guilty  of  an  assault.  If  her  conduct 
at  the  time  is  such  as  to  create  the  reasonable  belief  in 
the  mind  of  the  man  that  she  is  willing  to  submit  to 
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his  embraces  then  he  has  the  right  to  act  on  such  ap- 
pearances, and  if  he  does  so  under  the  honest  belief  that 
he  is  doing  nothing  objectionable  to  her,  he  thereby 
commits  no  assault.  26.  Practically  same  as  21.  38. 
You  may  look  to  the  prior  intimate  relations  between 
the  prosecutrix  and  the  defendant  to  show  that  he  had 
reason  to  believe  that  she  would  consent.  40.  Same 
as  38.    43.     Same  as  21. 

Lanibk  &  Pride,  and  R.  E.  Smith^  for  appellant. 
Proof  of  complaint  should  be  confined  to  a  mere  com- 
plaint, and  the  prosecutrix  should  not  be  permitted  to 
go  into  detail. — Scott  v.  State,  48  Ala.  420;  Oriffin  v. 
State,  76  Ala.  29;  Bray  v.  State,  131  Ala.  46;  Posey  v. 
State,  143  Ala.  54;  Gaines  v.  State,  52  South.  643.  It 
therefore  follows  that  the  testimony  of  witnesses  as  to 
the  bruises  on  her  person,  as  to  her  back  hurting  her, 
etc.,  were  improperly  admitted.  They  were,  further- 
more, hearsay. — Thompson  v.  State,  122  Ala.  12.  A 
witness  may  not  be  permitted  to  state  undisclosed  in- 
tentions or  secret  reasons  for  doing  or  failing  to  do  a 
particular  thing. — Burke  v.  State,  71  Ala.  382;  Moses 
V.  State,  7  South.  101;  Smith  v.  State,  142  Ala.  609. 
It  is  incompetent  to  show  that  the  officers  went  out 
to  see  the  prosecutrix. — Oreen  v.  State,  96  Ala.  29. 
Miss  Latham  was  permitted  to  state  facts  not  within 
her  knowledge,  and  which  were  her  mere  conclusions. 
—Vaughan  v.  State,  130  Ala.  18.  Charges  1,  2,  25,  30, 
31,  34  and  35  should  have  been  given. — Lewis  v.  State, 
35  Ala.  380 ;  Jones  v.  State,  supra;  Toulet  v.  State,  100 
Ala.  72 ;  Brown  v.  State,  118  Ala.  Ill ;  White  v.  State, 
103  Ala.  74;  Bell  v.  State,  2  Ala.  App.  150;  Parker  v. 
State,  5  Ala.  App.  64.  Cliarges  5,  6,  7,  10,  11,  13  and 
17  should  have  been  given. — Marshall  v.  State,  14  Ala. 
411;  Jones  v.  State,  Supra,     Charges  A,  B.  F,  18,  21, 
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24,  26  and  43  should  have  been  given. — Allen  v.  State, 
87  Ala.  107;  McQuirk  v.  State,  84  Ala.  435;  Jacohy  v. 
State,  133  Ala.  1.  Charges  9,  D,  ZZ  and  22  should  have 
been  given. — McNair  v.  State,  53  Ala.  455;  Toulet  v. 
State,  supra.  Charge  C  should  have  been  given. — ^Au- 
thorities supra. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Mabtin^ 
Assistant  Attorney  General,  for  the  State.  There  was 
no  error  in  the  organization  of  the  jury. — Oresham  v. 
State,  1  Ala.  App.  220.  There  was  no  error  in  the  ad- 
mission of  evidence  of  complaint. — Leoni  v.  State,  44 
Ala.  110;  Barnett  v.  State,  83  Ala.  40;  Gaines  v.  State, 
167  Ala.  70.  The  prosecution  had  a  right  to  explain  the 
i-easou  for  delay. — Jacohy  v.  State,  133  Ala.  1.  De- 
fendant's intention  was  one  of  the  ingredients  of  the  of- 
fense.— McQuirk  v.  State,  84  Ala.  435 ;  Dudley  v.  State, 
121  Ala.  4.  The  letters  were  properly  admitted. — Wall 
V.  State,  2  Ala.  157.  The  evidence  was  conflicting,  and 
the  affirmative  charges  could  not  have  been  given. 
Charge  5  was  properly  refused. — Dudley  v.  State,  supra. 
Counsel  discuss  other  charges,  but  without  further  cita- 
tion of  authority. 

PELHAM,  J. — The  defendant  was  convicted  of  an 
assault  with  intent  to  ravish,  and  it  is  earnestly  insist- 
ed for  the  appellant  that  the  evidence  before  the  court 
would  not  authorize  a  finding  of  guilt  of  this  offense  by 
the  jury;  but  we  are  of  the  opinion,  after  a  careful  ex- 
amination of  the  evidence  set  out  in  the  transcript,  that 
the  facts  before  the  jury,  principally  the  testimony  of 
the  prosecuting  witness  (a  single  woman),  were  suffi- 
cient to  authorize  the  jury  to  reach  the  conclusion  that 
the  defendant  assaulted  the  prosecutrix  with  the  intent 
forcibly  to  ravish  her.     In  our  opinion  no  proper  op 
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beneficial  purpose  could  be  served  by  setting  out  facta 
of  this  kind  and  entering  into  a  deta.iled  discussion 
of  evidence  of  this  character. 

The  defendant,  a  married  man  (a  fact  well  known 
to  the  prosecutrix,  who  was  on  the  same  social  plane 
with  him),  did  not  deny  being  with  her  on  the  occasion 
in  question  testified  to  by  her,  nor  did  he  deny  having 
made  improper  advances  to  her  at  this  time  and  place, 
and  having  put  his  hand  upon  her  person  for  the  avow- 
ed purpose  and  with  the  intent  of  having  unlawful  sex- 
ual intercourse  with  her;  but  his  purpose  and  intent, 
according  to  the  contention  of  the  defendant,  was  not 
to  force  her  against  her  consent,  but  to  persuade  her 
to  willingly  submit  to  him — to  have  unlawful  sexual 
intercourse  with  her  by  her  consent.  Part  of  the  de- 
fense, as  developed  upon  the  trial,  rested  upon  the 
claim  made  by  the  defendant  that  the  woman  by  her 
conversation  and  conduct  prior  to,  and  at  the  time  of, 
the  alleged  offense  committed  by  him,  had  led  him  to 
believe  that  she  would  be  willing  to  submit  to  his  em- 
braces. The  evidence  introduced  of  this  nature  in  sup- 
port of  such  claim  showed  no  more  than  that  this  unmar- 
ried woman,  who  was  an  intimate  friend  of  a  niece  of 
the  defendant's,  who  lived  in  his  home,  had  on  a  few 
occasions  been  not  altogether  as  circumspect  and  dis- 
creet in  her  conversation  with  the  defendant  as  pro- 
priety would  approve  in  one  of  her  station  in  life.  Evi- 
dence was  also  introduced  in  support  of  the  defendant's 
claim  in  this  particular  having  a  tendency  to  show  that 
the  conduct  of  the  prosecutrix  subsequent  to  the  alleg- 
ed offense  did  not  comport  with  the  indignation  and 
wounded  sensibilities  that  would  be  natural  to  a  young 
unmarried  woman  who  had  been  subjected  to  such  treat- 
ment as  she  claimed  to  have  received  at  the  hands  of 
the  defendant  on  the  occasion  she  alleged  he  had  attempt- 
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ed  to  forcibly  ravish  her.  There  was  also  testimony 
going  to  show  that,  after  vigorous  protest  and  resist- 
ance upon  the  part  of  the  woman,  the  defendant  volun- 
tarily desisted  from  gratifying  his  lustful  desires  when 
accomplishment  of  this  imputed  and  acknowledged  pur- 
pose was  possibly  or  reasonably  attainable. 

The  first  proposition  discussed  by  counsel  for  the  de- 
fendant in  extensive  brief  filed  has  reference  to  the  tes- 
timony admitted  by  the  court  of  complaint  having  been 
made  by  the  prosecutrix.  It  is  contended  that  the  evi- 
dence was  not  confined  to  what  it  is  permissible  to  prove 
in  the  nature  of  a  general  complaint,  but  that  the  pros- 
ecutrix and  other  witnesses  to  whom  the  complaint  was 
made  were  allowed  to  testify  to  the  details  of  the  com- 
plaint against  the  defendant's  objection.  It  has  been  uni- 
formly and  repeatedly  held  in  this  state  that  it  is  per- 
missible to  prove  in  the  first  instance  before  the  defend- 
ant has  brought  out  the  particulars  or  undertaken  to 
impeach  the  prosecuting  witness  only  that  the  woman 
on  whom  the  assault  is  alleged  to  have  been  committed 
made  complaint  of  the  occurrence  generally,  and  that 
the  state  is  not  privileged  to  prove  any  of  the  details  or 
that  she  stated  in  the  complaint  that  any  particular 
person  assaulted  her. — Bray  v.  State,  131  Ala.  46,  31 
South.  107;  Oakley  v.  State,  135  Ala.  15,  33  South.  23; 
Gaines  v.  State,  167  Ala,  70,  52  South.  643.  But  it  has 
been  held  that  it  is  competent  to  prove,  not  only  the 
complaint,  but  also  its  character  {Leoni  v.  State,  44  Ala. 
110,  113),  and  that,  "of  course,  it  is  competent  to  prove 
whatever  circumstances  and  signs  of  injury  she  show- 
ed."—Sfco^f  V.  State,  48  Ala.  420,  421.  On  the  direct 
examination  of  the  prosecuting  witness  the  solicitor 
brought  out  only  the  facts  that  she  had  made  complaint 
generally  to  certain  named  parties,  and  had  showed  to 
her  sister  (one  of  the  parties  to  whom  complaint  had 
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been  made)  the  bruised  places  on  her  person.  This  was 
permissible,  and  does  not  violate  the  recognized  rule  of 
law  under  the  authorities  last  above  cited.  In  the  case 
of  ,Lconi  V.  State y  supra ^  it  was  held  allowable  for  the 
purpose  of  proving  the  complaint  and  its  character  to 
show  that  the  prosecutrix  not  only  had  showed  bruises 
on  her  arms  and  legs  to  the  person  to  whom  she  had 
made  complaint,  but  had  exhibited  a  soiled  and  blood- 
stained garment  in  the  same  connection,  although  the 
learned  judge  rendering  the  opinion  of  the  court  in  that 
case  expressed  grave  doubt  and  suspicion  of  the  fair- 
ness and  truthfulness  of  the  girl's  statement  because  of 
the  conditions  and  circumtsances  under  which  it  was 
made. — See,  also.  State  v.  Baker,  106  Iowa,  99,  76  N. 
W.  509;  State  v.  Peterson,  110  Iowa,  647,  82  N.  W.  329; 
Jacobs  i\  State  (Tex.  Cr.  App.)  146  S.  W.  558. 

When  the  defendant  inquired  into  the  particulars 
of  the  complaint  on  cross-examination,  the  evidence  re- 
lating thereto  was  rendered  admissible  by  both  parties, 
and  the  introduction  by  the  defendant  of  evidence  seek- 
ing to  impeach  the  prosecutrix  opened  the  door  for  the 
introduction  of  evidence  by  the  state  to  sustain  the  pros- 
ecutrix by  showing  that  her  statements  in  making  the 
complaint  corresponded  with  her  testimony  on  the  trial. 
Griffin  v.  State,  76  Ala.  29;  Barnett  v.  State,  83  Ala. 
40,  3  South.  612.  Even  if  the  testimony  of  the  parties 
to  whom  complaint  was  made,  to  the  effect  that  the  pros- 
ecutrix complained  of  being  sick,  that  her  back  pained 
her,  and  of  nervousness,  etc.,  can  be  said  to  be  in  viola- 
tion of  the  established  rule  relating  to  what  may  be 
proven  in  the  first  instance,  this  evidence  was  neverthe- 
less permissible,  for  it  was  introduced  after  the  defend- 
ant had  inquired  into  the  particulars  of  the  complaint 
on  the  cross-examination  of  prosecutrix  for  the  evident 
purjwse  of  impeachment,  and  subsequently  the  defend- 
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ant  and  other  witnesses  were  introduced  by  the  defense 
for  the  purpose  of  impeaching  the  prosecutrix  in  r^ard 
to  the  complaint  made. — Barnett  v.  State ^  83  Ala.  40, 
3  South.  612 ;  Griffin's  Case  and  Barnetfs  Case,  supra. 

It  was  not  improper  to  allow  the  witness,  Mrs.  Lath- 
am,  at  whose  house  the  prosecutrix  was  boarding,  to 
state  what  the  physical  condition  of  the  prosecutrix  was, 
and  to  testify  that  at  the  time  the  complaint  was  made 
prosecutrix  was  '^nervous." — l^ims  i\  Htatey  146  Ala.  109, 
41  S(mth.  413. 

The  defendant  brought  out  the  fact  in  the  cross-exam- 
ination of  the  prosecutrix  that  she  did  not  swear  out 
a  warrant  charging  the  defendant  with  the  crime  until 
Saturday,  December  14,  1912,  showing  a  lapse  of  time 
since  the  alle<ied  commission  of  the  offense  on  Saturday 
ni«iht,  October  12,  1912  (as  testified  to  on  the  direct 
exaniinatioii  I,  of  a  day  or  two  over  two  months.  This 
delay  in  making  the  formal  charge  brought  out  on  the 
cioss-exaniinati(m  of  the  witness  by  the  defendant  was 
material  as  affecting  the  weight  and  credibility  of  the 
testimony  of  the  prosecutrix,  and  of  the  bona  fides  of 
tlie  char<>e  made  by  her,  and  it  was  therefore  proper 
for  th(»  convt  to  allow  the  witness  to  make  an  explana- 
tion of  the  d(4ay,  and  give  the  reasons  why  she  did  not 
make  the  affidavit  earlier.  In  making  the  explanation 
and  giving  the  rc^asons,  it  was  permissible  for  the  pros- 
ecutrix to  state  her  mental  status  in  this  connection  and 
give  the  reas(ms  producing  it,  for  otherwise  it  would  not 
be  possible  to  meet  the  attack  made.  By  bringing  out 
this  fact  the  defendant  assails  the  motive  actuating  the 
prosecutrix,  and  this  can  only  he  met  and  answered  by 
showing  her  mental  status,  her  undisclosed  motives  or 
intentions,  and  what  operated  on  her  mind  to  produce 
them  and  cause  the  delay. — Jacohi  v.  State,  133  Ala.  1, 
32  South.  158.    It  was  proper  to  accord  the  state  the 
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opportunity  to  rebut  the  unfavorable  inferences  that 
might  be  drawn  from  the  prosecutrix's  conduct  in  de- 
laying by  explaining  the  circumstances  causing  it — Pit- 
man V,  State,  148  Ala.  612,  42  South.  993.  For  the  pur- 
pose  of  rebutting  any  unfavorable  inference  arising  out 
of  the  delay,  the  prosecutrix  may  state  the  reasons  why 
she  did  not  act  earlier. — Poison  v.  State,  137  Ind.  519, 
35  N.  E.  907;  People  v.  Ezzo,  104  Mich.  341,  62  N.  W. 
407 ;  People  v.  Mayes,  66  Cal.  597,  6  Pac.  691,  56  Am. 
Rep.  126;  State  v.  Knapp,  45  N.  H.  148;  State  v.  WiU 
kins,  66  Vt.  1,  28  Atl.  323;  People  v,  Marrs,  125  Mich. 
376,  84  N.  W.  284;  State  v.  Bebb,  125  Iowa,  494,  101  N. 
W.  189. 

The  court  properly  permitted  the  state  to  cross-exam- 
ine the  defendant's  witness  Susie  Mae  Rountree  in  re- 
gard to  the  undelivered  letter  written  by  her  to  the  pros- 
ecutrix. This  evidence  had  a  tendency  to  show  the  rela- 
tions existing  between  the  parties,  to  show  bias  and  to 
impeach  a  portion  of  the  testimony  of  this  witness,  and 
to  contradict  the  defendant. 

That  part  of  the  answer  of  the  defendant  in  reference 
to  a  conversation  between  him  and  the  prosecutrix  about 
a  Miss  Hallie's  riding  astride  that  was  excluded  by  the 
court  is  shown  by  the  bill  of  exceptions  to  have  been  a 
voluntary  statement  by  the  witness,  and  not  responsive 
to  the  question  asked,  and  the  court  cannot  be  put  in 
error  for  excluding  it.  The  witness  was  afterward  al- 
lowed to  narrate  everything  on  this  subject  that  took 
place  in  the  conversation  he  was  asked  about,  and  sub- 
sequently testified  al)out  the  matter  excluded  without 
objection. 

The  fact  that  a  Miss  Latham  and  others  went  to 
Huntsville  with  the  defendant  in  his  automobile  at  a 
time  subsequent  to  the  alleged  assault  had  no  tendency 
to  prove  the  issues  before  the  court.    It  Tvas  an  indirect 
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attempt  to  impeach  a  witDess  without  laying  a  proper 
predicate.  The  prosecutrix  was  Dot  shown  to  have  been 
in  any  way  connected  with  this  matter,  and  the  action 
of  the  court  in  refusing  to  permit  this  fact  to  be  proved 
was  free  from  error. 

The  testimony  of  the  witness  Mattie  Lee  Latham  that 
the  person  to  whom  the  prosecutrix  was  talking  over  the 
telephone  was  her  friend  Susie  Mae  Roundtree  was 
properly  allowed  to  go  to  the  jury.  The  witness  tes- 
tified that  "Susie  Mae"  was  the  only  person  the  pros- 
ecutrix ever  talked  to  over  the  party-line  telephone  used 
on  that  occasion.  She  was  present  and  heard  the  con- 
versation of  the  prosecutrix  with  the  person  on  the 
other  end  of  the  line,  was  well  acquainted  with  both 
parties,  lived  in  the  house  with  the  prosecutrix,  and 
testified  that  she  knew  the  prosecutrix  was  talking  with 
her  friend  "Susie  Alae" — that  she  knew  this,  that  she 
could  tell  from  the  conversation  she  heard.  There  was 
other  evideni'e  showing  that  the  conversation  in  ques- 
tion was  between  the  prosecutrix  and  the  person  desig- 
nated by  the  witness.  The  fact  that  the  telephone  con- 
versation was  had  by  the  parties  was  admitted,  and  it 
was  only  what  was  said  that  was  a  matter  in  dispute  or 
an  issue  in  the  case,  and  it  was  competent  for  the  wit- 
ness to  testify  to  what  she  heard  one  of  the  parties  say 
on  this  occasion  when  it  was  uncontradicted  that  the 
conversation  between  them  had  taken  place. — W.  U. 
Telegraph  Co.  v.  Saunders,  164  Ala.  234,  51  South.  176, 
137  Am.  St.  Rep.  35. 

In  different  charges  in  varying  language  the  defend- 
ant asked  written  instructions  to  the  effect  that,  if  the 
jury  l>elieved  the  evidence,  they  could  not  find  defend- 
ant guilty,  or  must  acquit  the  defendant  of  an  assault 
with  intent  to  rape.  From  the  argument  and  brief  of 
counsel  it  appears  that  the  principal  contention  along 
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these  lines  rests  upon  the  idea  that  there  could  be  no 
proper  conviction  for  the  highest  degree  of  crime  in- 
cluded in  the  indictment,  because  a  survey  of  the  entire 
testimony  leads  to  the  reasonable  conclusion  that  the 
force  used  was  only  for  the  purpose  of  bringing  about 
an  acquiescence  upon  the  part  of  the  woman  and  to  ob- 
tain her  consent  to  permissive  intercourse.  It  is  argu- 
ed that  a  conclusion  of  the  defendant's  guilt  of  an  as- 
sault with  an  intent  to  rape  cannot  be  drawn  from  the 
whole  evidence  where  there  is  some  evidence  of  the  prior 
conduct  of  the  prosecutrix  that  might  give  color  to  the 
honest  belief  on  the  part  of  the  defendant  that  she  would 
assent,  when  the  evidence  also  shows  that  the  defend- 
ant desisted  from  his  purpose  voluntarily  under  cir- 
cumstances when  its  accomplishment  was  possibly  or 
even  probably  attainable.  The  desistance,  according  to 
the  testimony  of  the  prosecutrix,  was  only  after  her 
strenuous  resistance,  louder  crying,  and  prayers  to  the 
Almighty  to  save  her ;  and,  while  this  proof  that  the  de- 
fendant voluntarily  desisted  from  the  pursuit  of  his  pur- 
pose to  carnally  know  the  prosecutrix  is  a  circumstance 
which  should  be  accorded  much  weight  by  the  jury  in 
determining  the  truth  of  the  charge  preferred,  yet  what 
credence  and  weight  they  give  to  the  evidence  is  a  mat- 
ter entirely  for  the  jury,  and  if  they  find  from  the  evi- 
dence that  the  defendant  committed  an  assault  upon  the 
prosecutrix  with  intent  to  ravish  her,  although  he  after- 
wards voluntarily  desisted,  he  would  nevertheless  be 
guilty  of  an  assault  with  an  intent  to  commit  rape. — 1 
Mayfield,  Dig.  p.  88,  §  1,  subd.  3,  citing  Lewis  v,  State, 
35  Ala.  380.  The  proposition  is  thus  stated  in  the  text 
of  Cyc. :  "If  the  accused  had  at  any  time  during  the 
assault  the  actual  intent  to  accomplish  his  purpose  in 
defiance  of  any  resistance  the  woman  might  make,  he 
is  guilty  of  assault  with  intent  to  commit  rape,  and  the 
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subsequent  abaudoDmeDt  of  his  purpose  is  no  defense." 
— 33  Cyc.  1436.  See,  also,  authorities  cited  in  footnote 
65  in  support  of  the  text. 

We  think  the  evidence,  although  in  some  respect  un- 
satisfactory and  equivocal  perhaps,  yet  affords  sufficient 
facts  from  which  the  jury  could  infer  that  an  assault  on 
the  person  named  in  the  indictment  was  made  by  the 
defendant  with  the  intent  to  ravish  her  before  desist- 
ance,  and  the  charges  above  referred  to  instructing  the 
jury  that  they  could  not  find  the  defendant  guilty  of 
an  assault  with  intent  to  rape  were  properly  refused. 
Although  evidence  may  be  in  some  particulars  conflict- 
ing and  equivocal,  it  is  nevertheless  a  question  for  the 
jury.  The  trial  court,  or  this  court  on  review  of  a  find- 
ing made  by  the  jury  on  the  evidence,  may  not  usurp  the 
province  of  the  jury  in  weighing  the  evidence  and  pass- 
ing upon  the  credibility  of  the  witnesses;  and,  if  the  evi- 
dence affords  sufficient  inferences  to  support  the  finding 
of  the  jurj^  it  should  not  be  overthrown  and  held  for 
naught  simply  l)ecause  the  judges  reviewing  the  finding 
on  the  evidence  possibly,  or  even  probably,  would  arrive 
at  a  conclusion  different  from  that  of  the  jury.  This 
duty  does  not  rest  upon  the  reviewing  court  and  is  not 
to  be  included  in  its  functions;  it  is  entirely  within  the 
province  of  the  jury,  upon  whom  alone  the  responsibil- 
ity rests.  In  the  case  of  Jdcobi  v.  fitate,  133  Ala.  1,  at 
page  17,  32  South.  158,  at  page  163,  it  was  said  by  Mc- 
Clellan,  C.  J.,  speaking  for  the  court  in  a  case  where 
the  charge  was  the  same  as  that  under  consideration 
here  and  the  facts  disclosed  were  somewhat  similar: 
"That  there  was  evidence  before  the  jury  tending  to 
support  every  material  allegation  of  the  indictment  there 
can  be  and  is  no  sort  of  doubt ;  and  for  the  court  below  " 
to  have  given  the  affirmative  charge  requested  by  the 
defendant  would  have  been  a  most  palpable  and  flagrant 
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inyasioB  of  the  right  and  exclusive  province  of  the  jury 
to  pass  upon  the  sufficiency  of  this  evidence." 

Charge  No.  35  in  effect  refers  to  the  jury  a  question 
of  law.  It  predicates  a  finding  by  the  jury  of  the  con- 
stituent elements  and  ingredients  of  the  offense  charged 
as  a  necessary  prerequisite  of  their  finding  against  the 
defendant,  without  defining  what  these  elements  and  in- 
gredients are. — Whatley  v.  State,  144  Ala.  68,  39  South. 
1014 ;  Andrews  v.  State,  159  Ala.  14,  48  South.  858. 

Tlie  charge  is  also  faulty  and  misleading  in  requiring 
the  state  to  show  by  the  evidence  every  fact  necessary 
to  establish  the  defendant's  guilt  when  the  jury  would 
be  authorized  to  consider  the  evidence  introduced  in 
behalf  of  the  defendant  in  this  connection  also.  It  is 
not  error  to  refuse  a  charge  that  predicates  a  finding 
by  the  jury  on  the  state's  evidence  alone  and  not  upon 
the  whole  evidence. — Stalltcorth  v.  State,  155  Ala.  14, 
46  South.  518.  See,  also,  Welch  v.  State,  156  Ala.  112, 
46  South.  856;  Dams  v.  State,  165  Ala.  93,  51  South. 
239 ;  Grand  v.  State,  97  Ala.  35,  11  South.  915.  It  not 
infrequently  happens  that  the  evidence  introduced  by 
the  defendant  weighs  heavily  with  a  jury  in  establishing 
the  defendant's  guilt,  and  a  charge  withdrawing  part 
of  the  evidence  from  the  consideration  of  the  jury  and 
predicating  a  finding  only  on  that  part  included  should 
be  refused. 

Refused  charge  No.  5  singles  out  and  gives  undue 
prominence  to  a  part  of  the  evidence.  It  also  has  a  mis- 
leading tendency  to  offend  a  recognized  rule  of  law  ap- 
plicable to  that  part  of  the  testimony  going  to  show 
that  the  defendant  undertook  to  accomplish  the  act  by 
force  of  a  violent  nature. 

The  guilty  intent  may  be  inferentially  drawn  from 
the  use  of  force  of  this  character. — Dudley  v.  State,  121 
Ala.  4,  25  South.  742.    Nor  would  the  fact  of  desistance 


Digitized  by 


Google 


292  COURT  OP  APPEALS  [Vol. 

'  [Brooks  V.  The  State.] 

under  the  conditions  predicated  be  sufficient  to  author- 
ize the  court  to  charge  as  a  matter  of  law  that  the  de- 
fendant was  not  guilty  of  the  offense  charged;  for  any- 
thing to  the  contrary  predicated  in  the  charge  the  de- 
fendant violently  put  his  hands  forcibly  on  the  prosecu- 
trix for  the  purpose  and  with  the  intent  of  ravishing 
her  and  afterwards  abandoned  his  purpose. 

The  substance  of  charge  No.  6  is  given  in  charge  No. 
8.  This  charge  also  restricts  and  limits  the  intent  nec- 
essary as  an  ingredient  of  the  crime  to  the  time  of  the 
defendant's  putting  his  hands  upon  the  prosecutrix.  As 
referred  to  the  evidence  in  this  case,  the  intent  may  have 
existed  at  another  time  during  the  transaction  or  assault 
testified  to  by  the  prosecutrix  than  just  at  the  time  the 
defendant  placed  his  hands  upon  her  (as  testified  to  by 
him),  and  if  so,  and  if  the  jury  so  determined  in  con- 
sidering this  evidence,  then  he  would  nevertheless  be 
guilty  of  the  intent  necessary  as  an  element  of  the  crime, 
notwithstanding  the  defendant  did  not  have  the  intent 
at  the  particular  time  predicated. 

Charge  No.  7  is  substantially  the  same  as  given  charge 
20. 

Charges  10  and  11  wherein  they  are  not  argumenta- 
tive or  abstract  are  covered  by  the  given  charges.  No 
duty  rested  upon  the  court  to  define  or  charge  upon 
what  constituted  an  attempt,  as  no  inquiry  involving 
that  matter  was  before  the  court  on  the  controverted  is- 
sues of  this  case.  Counsel  for  defendant  in  brief  prac- 
tically concede  that  the  defendant  is  guilty  of  an  aggra- 
vated assault  in  an  attempt  to  have  sexual  intercourse 
with  the  prosecutrix,  the  controverted  question  being 
whether  or  not  the  assault  was  committed  with  an  in- 
tent to  ravish,  and  this  phase  of  the  charges  is  fully  cov- 
ered by  the  given  charges. 
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Charge  13  is  argumentative.  The  legal  principle  em- 
bodied is  covered  by  charge  8. 

Charge  17  is  faulty  and  misleading,  in  that  it  does 
not  exclude  the  idea  of  the  evidence  raising  more  than 
u  mere  suspicion.  The  charge  ignores  the  effect  or  ten- 
dency of  a  part  of  the  evidence. — Rigsby  v.  State,  152 
Ala.  9,  44  South.  608.  It  does  not  state  if  the  evidence 
raises  no  more  than  a  mere  suspicion,  but  only  if  it 
raises  such  a  suspicion.  The  instruction  might  well 
have  been  refused  for  its  confusing  tendency.  "This 
charge,"  as  used  in  it,  may  be  taken  to  have  reference 
to  the  charge  upon  which  the  defendant  was  on  trial, 
which  included  an  assault  and  assault  and  battery,  and 
the  predicate  upon  which  an  acquittal  is  based  would 
not  authorize  an  acquittal  of  the  lesser  offenses  included 
in  the  indictment. — Kirhy  v,  State^  5  Ala.  App.  128,  59 
South.  374. 

Charge  A  is  both  misleading  and  argumentative.  The 
"right"  to  act  under  the  circumstances  and  conditions 
predicated  is  not  a  right  known  to  the  law.  Charges 
which  assume  as  a  matter  of  law  questions  which  are 
for  the  determination  of  the  jury  are  properly  refused. 
—V.  of  a.  Ry.  Co.  V.  Hyatt,  151  Ala.  355,  43  South.  867. 

Charge  B  is  covered  by  the  given  charges. 

Charge  C  can  be  construed  as  singling  out  and  re- 
ferring to  a  part  only  of  the  evidence,  and  contains  an 
instruction  for  a  finding  by  the  jury  based  only  on  that 
part  and  ignoring  other  evidence.  A  charge  is  bad  if 
not  predicated  upon  a  consideration  of  all  the  evidence. 
—Welch  V.  State,  156  Ala.  112,  46  South.  856;  Hosey  v. 
State,  5  Ala.  App.  1,  59  South.  549.  The  intent  to  rav- 
ish as  a  criminal  ingredient  is  limited  to  the  time  the 
defendant  put  his  hands  on  the  prosecutrix  as  testified 
to  by  him.  The  charge  also  accentuates  a  part  or  phase 
of  the  evidence,  and  singles  out  that  part  for  special 
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consideration. — L.  &  N.  R.  R,  Co.  v.  Price,  159  Ala.  213, 
48  South.  814;  Hosey  v.  State,  5  Ala.  App.  1,  59  South. 
549. 

Charge  D  requires  full  proof  of  guilt.  The  jury  is 
not  required  to  be  satisfied  absolutely  and  without  qual- 
ification, but  only  to  be  satisfied  beyond  a  reasonable 
doubt.  To  satisfy  the  mind  of  a  fact,  it  must  be  reliev- 
ed of  all  doubt  or  uncertainty,  and  this  is  not  required. 
—Torrey  v,  Bwrney,  113  Ala.  496,  504,  21  South.  348; 
Bon^s  V.  State,  117  Ala.  138,  23  South.  138;  Prince  v. 
State,  100  Ala,  146,  14  South.  409,  46  Am.  St.  Rep.  28. 
The  charge  is  misleading,  in  that  it  fails  to  hypothesize 
whether  the  gratification  of  passion  was  with  or  with- 
out consent,  and  limits  the  time  that  the  guilty  intent 
may  be  found  to  exist  to  the  time  when  the  defendant 
laid  hands  upon  the  prosecutrix. 

Charge  E  needs  no  discussion,  after  what  we  have 
said,  to  point  out  its  infirmities. 

Charge  F  predicates  a  finding  by  the  jury  on  facts 
constituting  only  a  part  of  the  evidence  introduced  in 
reference  to  the  same  matter,  thereby  withdrawing  from 
the  consideration  of  the  jury  the  whole  evidence  on  that 
subject. 

Charge  18  is  more  than  covered  by  given  charge  27. 

Charge  21  erroneously  authorizes  an  acquittal  of 
every  charge  embraced  in  the  indictment  on  the  facts 
predicated.  As  correctly  limited  to  an  acquittal  of  as- 
sault with  intent  to  ravish,  the  principle  involved  ap- 
pears in  given  charge  27. 

Charge  24  is  argumentative.  It  is  also  bad  in  stat- 
ing that  the  law  recognizes  the  right  therein  asserted, 
as  pointed  out  in  demonstrating  that  the  court's  action 
in  refusing  charge  A  was  free  from  error. 

Charges  26  and  43  are  properly  refused  for  the  rea- 
sons assigned  in  discussing  charge  21. 
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Charge  22  is  bad  for  the  reasons  given  in  passing  on 
charge  6. 

Charges  38  and  40  are  faulty  in  assuming  that  prior 
intimate  relations  existed  between  the  parties.  The 
court  cannot  be  required  to  give  a  charge  directing  the 
attention  of  the  jury  to  any  particular  phase  of  the  evi- 
dence. Nor  was  the  fact  assumed  justified  by  the  evi- 
dence.— Malchotc  V.  Stute,  5  Ala.  App.  99,  59  South.  342. 

These  charges  single  out  and  misstate  that  part  of 
the  evidence  upon  which  they  are  based. — Kirhy  v. 
State,  5  Ala.  App.  128,  59  South.  374. 

We  have  discussed  all  the  assignments  of  error  that 
are  insisted  upon  and  argued,  or  barely  stated  as  in- 
sisted upon,  in  brief  of  counsel,  and  have  examined  the 
record  with  reference  to  all  other  questions  presented. 
Our  investigation  and  consideration  of  the  case  present- 
ed on  the  transcript  shows  no  reversible  error,  and  the 
judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


Burton  v.  The  State. 

Assault  with  Intent  to  Rape. 

(Decided  May  13,  1913.     Rehearing  Denied  June  6,  1913. 
62   South.   394.) 

1.  Criminal  Law;  Attempt. — An  attempt  to  commit  an  assault  or 
other  crime  was  a  misdemeanor  at  common  law. 

2.  Same;  Offense;  Attempt. — The  work  "attempt"  as  applied  to 
criminal  acts,  may  be  defined  to  be  an  attempt,  coupled  with  an 
overt  act  which  falls  short  of  the  accomplishment  of  the  thing  in- 
tended. 

3.  Assault  and  Battery;  Assault. — An  assault  is  an  attempt  with 
force  and  violence  to  do  a  corporal  injury  to  another,  whether  from 
malice  or  wantonness,  under  such  circumstances  as  denotes  a  pres- 
ent intention  of  doing  it,  coupled  with  a  present  ability. 
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4.  Same, — ^To  constitute  an  assault  and  sustain  a  conviction  there- 
for, the  evidence  must  show  a  present  ability  by  defendant  to  carry 
out  the  unlawful  attempt. 

5.  Rape;  Verdict;  Attevipt  to  Commit  an  Assault  tcith  Intent. — 
A  verdict  and  Judgment  fluding  defendant  guilty  of  an  attempt  to 
commit  an  assault  with  intent  to  rape,  is  equivalent  to  a  finding  that 
the  defendant  was  guilty  of  an  attempt  to  commit  rape  which  did 
not  proceed  far  enough  to  amount  to  an  assault. 

6.  Same;  Attempt. — If  an  attempt  to  commit  a  rape  falls  short 
of  an  assault  it  remains  a  misdemeanor  at  common  law. 

7.  Same;  Attempt. — There  may  be  a  conviction  for  an  attempt  to 
rape  though  present  ability  to  do  the  act  is  not  shown,  if  there  Is 
such  an  apparent  ability  as  to  give  to  the  person  assaulted  reason 
to  fear  injury  unless  she  retreat  to  escape  or  secure  her  safety. 

8.  Same;  Attempt;  Instruction. — Before  a  defendant  can  be  con- 
victed of  an  assault  with  intent  to  rape,  or  an  attempt  to  commit  an 
assault  with  intent  to  rape,  the  jury  must  find  that  he  intended  to 
have  illegal  sexual  intercourse  with  the  woman  assaulted  by  force  or 
fear,  and  against  her  consent,  but  could  convict  of  simple  assault 
without  finding  the  specific  intent. 

9.  Same;  Evidence. — The  evidence  examined  and  held  to  require  a 
submission  to  the  jury  of  the  question  whether  the  defendant  in- 
tended to  commit  a  rape. 

10.  Indictment  and  Information;  Attempt  to  Assault. — Where  the 
indictment  charged  an  assault  with  intent  to  commit  a  raiie,  under 
sections  7315  and  6311,  the  jury  is  authorized,  if  they  believe  Ve- 
yond  a  reasonable  doubt,  that  the  defendant  is  guilty  of  an  attempt 
to  commit  an  assault  with  intent  to  commit  rape,  to  so  find. 

11.  Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  the 
defendant  was  convicted  for  an  attempt  to  commit  an  assault  with 
intent  to  commit  a  rape,  any  error  in  instructions  relative  to  an 
assault  with  intent  to  commit  rape,  was  harmless. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  g.  L.  Brewer. 

Garfield  Burton  was  charged  with  an  assault  with  in- 
tent to  commit  a  rape,  convicted  of  an  attempt  to  com- 
mit an  assault  with  intent  to  commit  a  rape,  and  he  ap- 
peals.   Affirmed. 

Jamf:8  W.  Strotiier,  for  appellant.  The  court  was 
in  error  in  receiving  the  veinlict,  and  in  giving  the 
charge  under  section  G311,  on  the  theory  that  there  could 
be  a  conviction  of  an  attempt  to  commit  the  assault. — 
Gray  v.  State,  63  Ala.  73 ;  Jackson  v.  State,  91  Ala.  55 ; 
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Jones  V.  8tat€j  90  Ala.  628.  An  attempt  implies  both 
the  purpose  and  an  actual  effort  to  carry  that  purpose 
out. — Witherhy  v.  State,  39  Ala.  703;  Prince  v.  State, 
35  Ala.  367.  Force  is  an  essential  element. — Jones  v. 
State,  supra.  Under  these  authorities,  the  charge  re- 
quested by  defendant  should  have  been  given. 

R.  C.  Bbickeia.^  Attorney  General,  and  W.  L.  Ma&tin^ 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  indicted  for  an 
assault  with  the  intent  to  rape,  which  is  made  a  felony 
by  section  6309  of  the  Code,  punishable  by  imprisonment 
in  the  penitentiary  for  not  less  than  two  years.  He 
was  convicted  of  an  ^'attempt  to  commit  an  assault  with 
intent  to  rape,"  and  sentenced  by  the  court,  as  for  a 
misdemeanor  under  section  7622  of  the  Code,  to  hard 
labor  for  the  county  for  a  term  of  six  months.  The  de- 
fendant moved  in  arrest  of  judgment  that  the  verdict  of 
the  jury,  finding  him  guilty  of  an  "attempt  to  commit 
an  assault  with  intent  to  rape,"  was  void,  in  that  there 
is  no  such  crime  known  to  the  law.  The  motion  was 
overruled.  In  this  the  court  committed  no  error. — 
White  V.  State,  107  Ala.  132, 18  South.  226.  The  verdict 
and  judgment  that  the  defendant  was  guilty  of  an  "at- 
tempt to  commit  an  assault  with  intent  to  rape''  can 
only  mean  that  the  defendant  was  guilty  of  an  "attempt 
to  commit  rape,"  which  attempt  did  not  proceed  far 
enough  to  amount  to  an  assault. — Lewis  v.  State,  35  Ala, 
380;  Prince  v.  State,  35  Ala.  368. 

An  "attempt  to  commit  rape"  or  any  other  crime  waa 
a  misdemeanor  at  common  law. — ^3  Am.  &  Eng.  Ency. 
Law,  251;  23  Am.  &  Eng.  Ency.  Law,  867;  Qreer  v. 
State,  50  Ind.  267,  19  Am.  Rep.  709;  State  v.  Pickett, 
11  Nev.  255,  21  Am.  Rep.  754.    And  it  is  still  recognized 


•Digitized  by 


Google 


298  COURT  OF  APPEALS  [Vol. 

[Burton  v.  The  State.] 

as  an  offense  under  the  laws  of  this  state  {Hutto  v. 
State,  169  Ala.  19,  53  South.  809) ;  section  7622  of  the 
Code  providing  a  punishment  of  six  months'  hard  labor 
or  imprisonment  for  all  common-law  misdemeanors, 
which,  as  observed,  was  the  punishment  imposed  in  this 
case.  We  have  also  the  statutory  offense  of  an  ^^assault 
with  the  intent  to  commit  rape,"  created  and  made  a 
felony  by  section  6309  of  the  Code,  the  acts  essential 
to  constitute  which  were  embraced  in  the  common-law 
misdemeanor  of  an  attempt  to  commit  rape. 

The  word  "attempt"  may  be  generally  defined  as  an 
intent  to  do  a  thing,  coupled  with  an  overt  act  in  that  di- 
rection— an  endeavor  to  do  it — which  falls  short  of  the 
accomplishment  of  the  thing  intended. — 1  Words  and 
Phrases,  p.  622 ;  Jackson  v.  State,  91  Ala.  56,  8  South. 
773,  24  Am.  St.  Rep.  860.  If  the  attempt  be  one  to  com- 
mit rape,  and  proceeds  to  such  an  extent  as  to  amount 
to  an  assault  on  the  victim,  the  offense  becomes  a  felony 
under  the  statute  cited ;  but  if  the  "attempt"  stops  short 
of  an  assault  it  remains  a  misdemeanor  as  at  common 
law.  An  assault  is  usually  defined  as  an  "attempt  or 
offer,  with  force  and  violence,  to  do  a  corporal  hurt  to 
another,  wliether  from  malice  or  wantonness,  under  such 
circumstances  as  denote  at  the  time  an  intention  to  do 
it,  coupled  with  present  ability  to  carry  such  intention 
into  effect."— 3  Cyc.  1020;  Gray  v.  State,  63  Ala.  66. 

To  sustain  a  conviction  for  a  simple  assault,  the  evi- 
dence must  show  a  present  ability  on  the  part  of  the  de- 
fendant to  carry  the  unlawful  attempt  and  intention 
into  execution  ( Chapman  v.  State,  78  Ala.  466,  56  Am. 
Rep.  42 ;  Oray  v.  State,  63  Ala.  66) ;  but  a  conviction  for 
an  attempt  to  rape  may  be  sustained,  even  though  the 
evidence  does  not  show  such  present  ability,  provided  it 
does  show  such  an  apparent  ability  to  inflict  the  injury 
as  to  cause  the  person  against  whom  it  is  directed  rea- 
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soDably  to  fear  the  injury,  unless  she  or  he  retreat  to 
secure  her  or  his  safety. — Chaprnan  v.  State,  78  Ala.  466, 
56  Am.  Rep.  42;  Kelly  t\  State,  1  Ala.  App.  135,  56 
South.  16;  Lcms  v.  State,  35  Ala.  380;  3  Cyc.  1025. 

The  evidence  for  the  state  in  this  case  tended  to  show 
that  the  defendant,  while  in  a  buggy  driving  along  a 
country  road,  at  or  near  a  creek  or  branch,  met  the  pros- 
ecutrix, a  girl  about  15  years  old,  walking  alone,  and 
suddenly  accosted  her,  telling  her  to  stop  and  get  in 
the  buggy  with  him.     Upon  her  refusal  he  said,  "By 

,  I  will  show  you ;"  whereupon,  before  he  alighted 

from  the  buggy,  she  ran  as  rapidly  as  she  could  down  the 
road  toward  the  house  of  the  nearest  neighbor,  which 
was  a  considerable  distance  away,  screaming  as  she 
went,  and  being  followed  by  defendant,  who  ran  after 
her,  some  distance  (it  does  not  definitely  appear  how 
far)  behind,  for  about  100  yards,  then  abandoned  the 
pursuit,  without  ever  touching  her.  Her  screams  were 
heard  by  a  neighbor,  who  did  not  find  out  the  trouble 
until  prosecutrix  reached  him,  and  who  never  saw  de- 
fendant while  he  pursued  her.  The  evidence  further 
shows  that  defendant  fled  from  that  section  before  he 
was  arrested. 

Formerly  in  this  state  it  was  a  felony,  punishable 
by  death,  for  a  slave  to  "attempt  to  commit  rape  on  a 
white  woman.''  In  the  construction  of  this  statute,  in 
the  case  of  Leuns  v.  State,  supra,  wherein  the  facts  were 
identical  in  substance  and  character  with  those  here. 
Judge  Stone,  speaking  for  the  court,  said:  "An  at- 
tempt to  commit  a  rape  ♦  ♦  ♦  may  be  complete,  ♦  ♦  ♦ 
and  yet  no  assault  be  actually  committed.  ♦  ♦  ♦  We  are 
unwilling  to  lay  down  a  rule,  applicable  to  all  cases,  for 
determining  when  attempts  have  proceeded  so  far  as 
to  be  within  the  punitive  provisions  of  the  law.  Much 
must  depend  on  the  nature  of  the  act  attempted.     We 
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hold  that  if  the  defendant  slave  actually  intended  and 
attempted  carnally  to  know  the  prosecutrix  by  violence 
and  against  her  c6nsent9  and  prosecuted  his  purpose  so 
far  as  to  put  her  in  terror  and  render  flight  necessary 
to  escape  from  his  wicked  attempt,  then  he  was  guilty 
of  an  attempt  to  commit  a  rape,  within  the  meaning  of 
the  statute.  To  justify  his  conviction,  however,  the 
jury  must  be  satisfied,  beyond  a  reasonable  doubt,  that 
such  was  his  purpose,  and  that  his  attempt  had  this  in- 
tent. An  indecent  advance  or  importunity,  however 
revolting,  would  not  constitute  the  offense.  ♦  ♦  ♦  We 
deem  it  unnecessary  to  announce  any  opinion  on  the 
charges  asked  and  refused,  further  than  to  say,  if  the 
attempt  was  in  fact  made,  and  had  progressed  far 
enough  to  put  prosecutrix  in  terror  and  render  it  nec- 
essary for  her  to  save  herself  from  the  consummation 
of  the  attempted  outrage  by  flight,  then  the  attempt  was 
complete;  and  an  after-abandonment  by  the  defendant 
of  his  wicked  purpose,  if  it  had  proceeded  thus  far, 
could  not  purge  the  crime."  For  further  cases  distin- 
guishing "attempt  to  commit  rape"  from  "assault  with 
intent  to  rape,"  see  Fox  v  State,  34  Ohio  St.  377;  People 
V,  Gardner,  98  Cal.  127,  32  Pac.  880;  Melton  v.  State, 
24  Tex.  App.  284,  6  S.  W.  39. 

Section  7315  of  the  Code  provides  that  a  "defend- 
ant may  also  be  found  guilty  of  any  ofifense  which  is 
necessarily  included  in  that  with  which  he  is  charged.'' 
Section  6311  of  the  Code  provides  that  under  an  indict- 
ment charging  any  offense  a  defendant  may  be  convicted 
of  an  attempt  to  commit  such  offense,  if  the  evidence 
warrants.  Hence  there  was  ample  authority  to  justify 
the  oral  charge  of  the  court,  to  the  effect  that  if  the  jury 
had  a  reasonable  doubt  as  to  whether  the  defendant  was 
guilty  of  an  assault  with  intent  to  rape,  but  did  believe 
beyond  a  reasonable  doubt  that  he  was  guilty  of  an  at- 
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tempt  to  commit  an  assault  with  intent  to  rape,  they 
might  find  him  guilty  of  the  latter  charge,  the  meaning 
of  which  charge  we  have  hereinbefore  interpreted. — See, 
also,  White  v.  State,  107  Ala.  132,  18  South.  226,  and 
Hutto  V,  State,  169  Ala.  19,  53  South.  809. 

Under  the  authorities  in  this  state  the  evidence  was 
sufficient  to  warrant  the  court  in  submitting  to  the  jury 
the  question  as  to  whether  or  not  there  was  on  the  part 
of  defendant  an  intent  to  rape.  If  they  so  believed,  then 
as  to  whether  they  should  convict  him  of  "an  assault 
with  intent  to  rape,"  or  of  "an  attempt  to  commit  an 
assault  with  intent  to  rape,"  which,  as  before  pointed 
out,  means  an  attempt  to  rape  which  has  not  proceed- 
ed far  enough  to  amount  to  an  assault,  would  depend,  it 
seems  under  the  decisions  in  this  state,  on  the  fact  as  to 
whether  or  not  the  defendant  ever  got  near  enough  to 
his  intended  victim  to  have  been  able  to  lay  his  hands 
upon  her.  In  Kelly  v.  State,  1  Ala.  App.  135,  56  South. 
15,  wherein  the  facts  were  similar  to  those  here,  the  de- 
fendant, in  pursuing  prosecutrix,  got  within  two  feet 
of  her,  and  the  court  sustained  a  conviction  of  an  as- 
sault with  intent  to  rape.  In  Leans  v.  State,  35  Ala. 
380,  wherein  the  facts  were  also  similar  to  those  here, 
the  defendant,  in  pursuing  his  intended  victim,  never 
got  nearer  to  her  than  10  feet,  and  the  court  sustained 
a  conviction  of  an  attempt  to  rape.  From  the  evidence 
in  this  case  it  does  not  appear  to  us  how  near  defend- 
ant got  to  prosecutrix;  hence  we  are  unable  to  say  that 
the  court  erred  in  not  giving  the  charges  instructing 
the  jury  that  they  must  acquit  of  an  assault  with  intent 
to  rape.  Besides,  if  the  refusal  to  give  the  charges  re- 
lating to  an  assault  with  intent  to  rape  was  error,  it  was 
error  without  injury,  because  defendant  was  convicted 
of  a  lesser  offense. 
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And  while  it  is  true  that  before  the  jury  could  con- 
vict of  either  offense  they  must  believe  beyond  a  reason- 
able doubt  that  the  intention  of  defendant  was  to  have 
sexual  intercourse  with  prosecutrix  by  force  or  by  put- 
ting her  in  fear,  and  against  her  will  and  without  her 
consent,  yet,  even  without  such  specific  intention,  he 
could  be  convicted  of  a  simple  assault,  provided  the  de- 
fendant was  ever  near  enough  to  prosecutrix  to  lay  his 
hands  upon  her,  and  attempted  to  do  so  without  her  con- 
sent, and  was  prevented  from  doing  so  by  her  flight. 
Whether  he  was  that  near  or  not,  we  are  unable  to  say 
from  the  record,  since  from  the  bill  of  exceptions  it  ap- 
pears that  prosecutrix  did  not  state  in  terms  how  near 
he  got  to  her  or  was  to  her,  but  merely  illustrated  it  by 
saying:  "I  was  right  there  at  him  w^hen  he  spoke  to 
me,  as  close  to  him  as  right  there" — indicating,  we  infer 
from  the  bill  of  exceptions,  by  pointing  to  some  object 
in  the  court  house.  How  far  it  w^as  from  her,  we  are 
unable  to  say ;  hence  we  are  unable  to  say  that  the  court 
erred  in  refusing  charge  8,  which,  while  correct  in  other 
particulars,  ignored  the  question  of  simple  assault. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Mangeldorf  v.  The  State. 

Violating  Oyster-  Law. 

Decided  April  24.  1913.    Rehearinjr  denied  June  6,  1913. 
62  South.  373.) 

1.  Commerce;  Interstate;  Burden  Upon. — Section  9,  Acts  1911,  p. 
466,  is  not  invalid  as  an  interference  with  interstate  commerce ;  prop- 
erty brought  from  without  the  state  when  it  reaches  its  destination 
and  comes  to  rest,  ceases  to  be  subject  to  interstate  commerce,  and 
is  subject  to  taxation  even  though  disposed  of  in  original  packages. 
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2.  Fish  and  Oysters;  License. — Under  sections  9  and  41,  Acts  1911, 
p.  458,  the  non-payment  of  the  tax  fixed  by  section  9  is  a  misdemeanor, 
as  no  other  provision  is  made  for  its  enforcement. 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  Semmes. 

J.  C.  Mangeldorf  was  convicted  of  violating  the  act 
for  the  preservation  of  oysters,  and  he  appeals. 
Affirmed. 

Webb  &  McAlpine^  for  appellant.  The  failure  to  pay 
the  license  is  not  a  criminal  act. — Parker  v.  State,  59 
South.  319;  State  v.  Street,  117  Ala.  203.  When  a  stat- 
ute creates  an  offense,  it  is  strictly  construed  so  as  not 
to  bring  within  its  terms  anything  not  clearly  intended 
by  the  legislature.  Uiider  the  facts  in  this  case  the  oys- 
ters were  articles  of  interstate  commerce. — ^81  Atl.  511. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  and  Francis  J.  IngB;,  for 
appellee.  The  oysters  had  been  delivered  in  the  shop 
or  store  of  appellant  and  had  come  to  rest,  and  were 
hence,  not  subject  to  interstate  commerce. — 192  U.  S. 
500;  208  U.  S.  472;  209  U.  S.  2il;  214  U.  S.  218.  Sec- 
tion 9  of  the  Act  fixes  the  tax,  and  section  41  makes  it  a 
misdemeanor  to  fail  to  pay. — Parker  v.  State,  59  South. 
319;  Appelgarth  v.  State,  42  Atl.  941;  Foot  d  Co.  v. 
Stanley,  82  Atl.  380. 

WALKER,  P.  J. — The  charge  made  against  the  ap- 
pellant in  this  case  is  based  upon  an  alleged  violation 
of  the  statute  which  was  before  us  for  consideration  in 
the  case  of  State  v.  Parker,  5  Ala.  App.  231,  59  South. 
741.  That  case  presented  the  question  of  the  constitu- 
tional validity  of  the  requirement  made  by  section  9  of 
the  statute  (Acts  1911,  p.  458)  that  three  cents  per  bar- 
rel be  paid  "on  all  oysters  caught  and  taken  from  the 
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public  reefs  and  private  bedding  grounds,  for  packing, 
canning,  shipping  or  for  sale;"  while  the  present  case 
presents  the  question  of  the  constitutionality  of  that  fea- 
ture of  the  same  section  of  the  statute  which  makes  the 
charge  imposed  by  it  applicable  to  "all  oysters  canned, 
packed,  shipped,  or  sold  in  and  from  this  state,"  and 
also  the  questions  as  to  whether  the  conduct  of  the  de- 
fendant which  is  shown  by  the  agreed  statement  of  facts 
constituted  a  violation  of  the  last-mentioned  provision, 
and  as  to  whether  the  statute  makes  a  violation  of  that 
provision  of  it  a  criminal  offense. 

The  question  of  the  constitutionality  of  the  particu- 
lar feature  of  the  provision  contained  in  section  9  which 
now  is  in  question  may  be  disposed  of  by  referring  to 
what  was  said  in  the  opinion  rendered  in  the  Parker 
Cai<€,  The  validity  of  that  feature  of  the  statute  has 
not  been  questioned  upon  any  additional  ground.  In- 
deed, there  has  been  no  such  insistence  in  argument  in 
this  case  upon  the  mere  suggestion  of  the  invalidity  of 
the  feature  of  the  statute  upon  which  this  prosecution 
rests  as  to  call  for  a  discussion  of  that  suggestion. 

There  is  nothing  in  the  terms  of  the  provision  in  ques- 
tion to  indicate  that  tlie  Legislature  in  enacting  it  under- 
took to  impose  any  charge  or  burden  upon  any  act  or 
transaction  which  is  one  of  interstate  commerce.  The 
mere  fact  that  the  "oysters  canned,  packed,  shipped,  or 
sold  in  and  from  this  state,"  upon  which  it  is  alleged 
that  the  exaction  required  by  the  statute  had  not  been 
paid,  had  come  into  this  state  from  beyond  its  borders, 
did  not  exempt  them  from  the  operation  of  the  taxing 
and  police  powers  of  the  state  after  they  had  ceased  to  be 
the  subjects  of  interstate  commerce  by  reaching  their 
destination  in  this  state  and  were  there  at  rest,  to  be 
"canned,  packed,  shipped,  or  sold"  when  and  as  it  suit- 
ed the  purposes  of  their  owner.    That  some  of  the  oys- 
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ters  upon  which  the  charge  provided  for  by  the  statute 
was  not  paid  were  by  the  defendant,  in  the  course  of  his 
business  as  an  oyster  dealer  in  Mobile,  supplied  to  his 
customers  in  the  original  cans  in  which  they  had  been 
shipped  to  him  from  Mississippi,  did  not  affect  the  ques- 
tion of  their  liability  to  that  charge. — American  Steel  d 
Wire  Co.  v.  Speed,  192  U.  S.  500,  24  Sup.  Ct.  365,  48 
L.  Ed.  538;  Rearick  v.  Pennsylvania,  203  U.  S.  507,  513, 
27  Sup.  Ct.  159,  51  L.  Ed.  295. 

The  effect  of  the  particular  provision  of  section  9  of 
the  statute  which  now  is  in  question  is  to  require  the 
charge  which  it  prescribes  to  be  paid  on  all  oysters  can- 
ned, packed,  or  shipped  for  commercial  purposes  by  the 
person,  firm,  or  corporation  first  marketing  the  same. 
We  are  of  opinion  that  this  requirement  is  one  which  is 
within  the  purview  of  the  provision  contained  in  section 
41  of  the  statute :  "That  any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  this  act  not  otherwise 
specially  provided  for  shall  be.  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  flO.OO  nor  more  than  $100.00  for  each  offense.^' 
It  may  be  true,  as  is  contended  in  the  argument  of  the 
counsel  for  the  appellant,  that  it  is  not  to  be  imputed 
to  the  Legislature  that  it  intended,  by  the  enactment  of 
this  section  of  the  statute,  to  make  it  a  criminal  offense 
to  violate  any  provision  whatsoever  contained  in  the 
statute,  for  example,  as  suggested  in  the  argument,  the 
one  requiring  the  commission  to  meet  on  the  first  Mon- 
day in  each  month.  It  is  apparent  that  the  persons, 
firms,  or  corporations  referred  to  in  section  41  of  the 
act  are  those  for  whose  conduct  in  dealings  relating  to 
the  sea-foods  industry  of  the  state  it  was  a  main  purpose 
of  the  statute  to  prescribe  requirements  and  restrictions. 
One  of  the  principal  regulations  to  which  such  persons, 
firms,  or  corporations  are  made  subject  is  the  one  which 
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exacts  the  payineDt  of  the  charge  dow  under  consider- 
ation. We  think  that  the  intention  of  the  Legislature 
to  make  a  violation  of  that  provision  a  misdemeanor  is 
plainly  manifested  by  the  language  used  in  section  41 
of  the  statute.  The  imposition  of  the  penalty  is  the 
only  method  provided  by  the  statute  for  securing  a  com- 
pliance with  the  requirement  in  question. 
Affirmed. 


Mliito  V.  The  State. 

Kci'ping  Gaming  Table. 

( Decided  June  a.  1913.     UeheariiiK  denied  June  19,  1013. 
(>2   South.   370.) 

1.  Trial;  (Jbjcrtioii  to  tJridvncr. — Where  weveral  questions  are  ask- 
e<l  in  one,  an  objeitiou  to  the  whole  was  properly  overruled  where 
some  of  tlie  testimony  called  for  was  admissible. 

2.  Appeal  and  Error;  l/annlcn.s  Error;  Er'ulencv. — Where  evidence 
was  admitted  without  objection  of  the  fact  that  the  place  had  been 
visited  by  tlie  police,  the  admission  of  further  evidence  that  no 
gambling  was  goin^  on  at  that  time,  and  some  one  said  that  the 
police  were  coming,  -is  not  grounds  for  reversal  even  though  It  be 
conci'de<l  tliat  it  was  improper.     (Section  iVli'A,  Code  1907.) 

3.  tiamc. — ^The  overruling  of  an  objection  to  a  question  is  rendered 
harmless  where  the  answer  theretv)  was  not  prejudicial. 

4.  (iamiin/:  Evidence. — The  adndssion  of  evidence  tending  to  prove 
that  tlie  place  was  arranged  for  gandng,  and  was  resorted  to  for 
tliat  puri)(>se,  is  proper,  although  it  should  have  1  een  excluded  unless 
evidence  connecting  defendant  with  the  maintenance  of  the  place  be 
subsequently  introduced. 

o.  Same. — In  a  prosecution  for  maintaining  a  gaming  table,  evi- 
dence that  bef(»re  a  witness  was  admitted,  some  one  looked  at  him 
through  a  peephole  in  the  door  in  the  stairway  leading  to  the  room, 
and  as  to  the  frequency  of  his  visits,  and  tliat  gambling  was  car- 
ried on  there,  is  admissilile. 

(i.  Same. — The  exclusion  of  an  answer  to  a  (picstion  as  to  whether 
the  witness  had  ever  been  in  the  club-rooms  of  the  Beau  voir,  was 
proper,  as  there  was  notliing  on  the  face  of  the  question  to  suggest 
that  the  answer  could  throw  any  light  nn  the  present  inquiry. 

7.  Same. — A  witness  who  rented  tlie  premises  in  which  the  device 
was  kept,  in  connection  WTith  the  defendant,  may  testify  that  there 
was  a  take  out  from  the  games  played  there. 
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8.  Same;  Offense;  Nature. — ruder  eectiou  6985,  Code  1907,  proof 
of  flnaucial  profit  from  the  keeping  of  a  gaming  table  is  not  necessary 
to  warrant  a  conviction,  it  lieing  sufficient  to  show  that  defendant 
participated  in  the  keeping  of  a  gambling  device. 

Appeal  from  Moutgoiiiery  City  Court. 

Heard  before  IIou.  (jASTON  Gunter. 

Mike  Minto  was  convicted  of  keeping  a  gaming  table, 
and  he  appeals.    AflBrraed. 

The  exceptions  to  evidence  sufficiently  appear  in  the 
opinion.  The  charges  referred  to  are  as  follows:  (2) 
"Unless  there  is  evidence  in  this  case  to  the  effect  that 
the  defendant  obtained  a  part  of  the  take-out  or  take- 
outs in  the  game  testified  about,  then  the  jury  must  find 
the  defendant  not  guilty."  (4)  "The  court  charges  the 
jury  that  unless  the  jury  is  morally  certain  from  the 
evidence,  and  the  evidence  alone,  that  the  Capital  City 
Association  or  this  defendant  received  a  part  of  or  shar- 
ed in  the  take-out  testified  to  by  the  witnesses,  then  it 
is  the  duty  of  the  jury  to  find  this  defendant  not  guilty." 
(7)  **The  court  charges  the  jury  that  if  they  believe  from 
the  evidence  that  the  only  connection  that  defendant  had 
with  the  game  or  games  testified  about  by  the  witness 
was  that  defendant  was  an  employee  of  the  Capital  City 
Association  at  a  salary  of  $65  per  month,  which  was 
paid  to  him  from  the  dues  paid  by  the  members  of  the 
association,  then  the  jury  must  find  defendant  not 
guilty." 

Hill,  Hill,  Whiting  &  Sterxb.  No  brief  came  to  the 
Keporter. 

R.  ('.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  r.  J. — In  the  course  of  the  examination 
of  the  first  witness  introduced  by  the  prosecution  in  ref- 
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erenee  to  the  place  which  was  sought  to  be  proved  to 
have  been  the  scene  of  the  commission  by  the  defendant 
of  the  oflfense  charged,  the  following  question  was  asked : 
"How  did  you  get  in ;  how  was  the  entrance  there ;  how 
many  doors  you  went  through  before  you  get  into  the 
place;  was  there  a  gambling  table  there?"  This  was  not 
a  single  (lucstion,  but  several  questions  asked  together. 
The  defendant  objected  to  the  inquiry  as  a  whole.  Part 
of  it  called  for  a  statement  of  the  witness  descriptive  of 
the  place  inquired  about.  This  part  of  the  inquiry 
certainly  was  not  subject  to  objection.  This  being  true, 
the  objection  going  to  the  several  questions  as  one  whole 
was  properly  overruled. — Theodore  Land  Co.  v.  Lynn, 
41  South.  682;  Southern  Ry.  Co.  v.  Hardin,  1  Ala.  App. 
277,  55  South.  270. 

As  the  charge  against  the  defendant  could  be  sus- 
tained by  proving  first  that  a  table  was  kept  or  exhibit- 
ed for  gaming  at  a  certain  place  and  then  that  the  de- 
fendant was  interested  or  concerned  as  its  keeper  or  ex- 
hibitor, it  was  permissible  to  admit  evidence  having  a 
tendency  to  prove  that  the  place  in  question  was  one 
arranged  for  gambling  and  resorted  to  for  that  purpose; 
such  evidence  being  subject  to  exclusion  unless  subse- 
quently other  evidence  was  adduced  connecting  the  de- 
fendant with  the  commission  of  the  oflfense. 

In  connection  with  the  statement  previously  made  by 
the  witness  Parker  as  to  the  frequency  of  his  visits  to 
the  place  mentioned  by  him  and  as  to  gaming  which  was 
in  progress  there  at  such  times,  it  was  permissible  to 
prove  by  this  witness  that  when  he  went  there,  before 
he  was  let  in,  some  one  looked  at  him  through  a  peephole 
in  a  door  in  the  stairway  leading  to  the  room  in  ques- 
tion. The  fact  so  deposed  to  was  corroborative  of  the 
other  evidence  tending  to  prove  that  the  place  was  kept 
and  maintained  for  gambling  purposes,  and  the  court 


Digitized  by 


Google 


8]  OF  ALABAMA.  309 

[Miiito  V.  The  State.] 

was  not  ill  error  in  overruling  the  objection  to  the  queg^■ 
tion  by  which  it  was  brought  out.  There  was  no  lack 
of  the  requisite  evidence  to  connect  the  defendant  with 
the  commission  of  the  offense  charged. 

After  the  witness  Brinsfield  had  without  objection 
testified  to  the  circumstance  of  two  policemen's  coming 
to  the  place  above  referred  to  on  an  occasion  w^hen  sev- 
eral men  were  there  but  not  engaged  in  gaming,  the  de- 
fendant objected  to  a  question  which  elicited  from  the 
witness  the  statement  that  "some  one  in  there  said  the 
police  were  coming."  The  fact  of  the  visit  of  the  police- 
men on  tliat  occasion  being  in  evidence  without  objec- 
tion, we  cannot  c(mceive  how  the  defendant  could  have 
been  prejudiced  by  the  witness  being  permitted  to  add 
the  statement  to  the  effect  that  some  one  there  made  the 
remark  that  the  police  were  coming.  We  are  satisfied 
that  no  injury  resulted  to  the  defendant  from  the  ruling 
the  sole  lesult  of  which  was  to  let  in  testimony  as  to 
the  making  of  such  a  remark  on  such  an  occasion.  It 
follows  that  there  cannot  be  a  reversal  because  of  that 
ruling.— Code,  §  6264. 

The  question  asked  a  witness  for  the  state  on  his 
cross-examination,  "Have  you  ever  been  in  the  club- 
rooms  of  the  Beau  voir?"  did  not  on  its  face  indicate  or 
suggest  that  the  answer  to  it  could  shed  any  light  on 
any  issue  in  the  pending  case.  Whether  or  not  the  wit- 
ness had  ever  been  at  the  place  inquired  about  apparent- 
ly was  a  matter  having  no  relevancy  to  any  issue  to  be 
passed  on,  and  the  court  is  not  shown  to  have  been  in 
error  in  sustaining  the  objection  to  the  question. 

In  connection  with  other  evidence  having  a  tendency 
to  prove  that  the  defendant  was  concerned  in  gaming 
carried  on  in  rooms  which  the  witness  Sharp  testified 
were  rented  by  him  and  the  defendant,  it  was  permissi- 
ble to  elicit  from  that  witness  the  fact  that  there  was  a 
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** take-out"  in  games  of  chance  played  for  money  in  that 
place.  Plainly  such  testimony  in  its  connection  with 
other  testimony  referred  to  had  some  tendency  to  sup- 
port the  charge  made  against  the  defendant. 

The  action  of  the  court  in  overruling  the  objection 
to  the  question  asked  the  witness  Sharp,  "Where  did 
you  get  the  drinks  from?"  is  not  a  ground  of  reversal, 
as  the  question  did  not  elicit  any  testimony  which  was 
at  all  prejudicial  to  the  appellant. 

To  maintain  the  charge  made  in  the  indictment  it 
was  not  incumbent  on  the  prosecution  to  prove  that  the 
.defendant  shared  in  the  "take-out"  or  profit  from  the 
games  testified  about.  The  question  was  whether  he 
kept  or  exhibited,  or  was  interested  or  concerned  in 
keeping  or  exhibiting,  any  table  for  gaming. — Code,  § 
6985.  He  might  be  guilty  of  the  offense  denounced  by 
tlie  statute,  though  the  table  testified  about  was  not  oper- 
ated for  hire  or  reward. — Martin  v.  State,  2  Ala.  App. 
175,  56  South.  64.  There  was  testimony  having  a  ten- 
dency to  prove  that  the  defendant  was  concerned  in — 
that  is,  participated  or  took  part  in — keeping  or  ex- 
hibited a  table  for  gaming.  This  was  enough  to  show 
his  guilty  connection  with  the  offense,  though  he  was 
without  a  financial  interest  in  any  game  testified  about. 
— Martin  r.  Htatc,  supra;  United  States  v.  Scott  (C. 
C.)  74  Fed.  213,  217;  State  v.  Bach  Liquor  Co.,  67  Ark. 
103,  55  S.  W.  854.  The  statement  of  these  propositions 
discloses  a  fault  in  each  of  the  written  charges  refused 
to  the  defendant  which  justified  tlie  court's  refusal  to 
give  it. 

Affirmed. 
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Harmon  v.  The  State. 

Keeping  Gaming  Table. 

(Decided  May  20,  1913.    Rehearing  denied  June  19,  1913. 
62   South.   438.) 

1.  Courts;  Jurisdiction;  Concurrent. — Ordinarily  where  two  courts 
have  concurrent  Jurisdiction,  the  court  first  taking  cognizance  of  the 
case  will  retain  exclusive  jurisdiction. 

2.  Same, — If  either  court  mistakenly  falls  to  transfer  a  cause 
under  the  provisions  of  sections  25  and  2(5,  Acts  19001,  p.  1886,  the 
judgment  is  not  void,  biit  voidable  only  on  direct  attack. 

3.  Same. — T'nder  the  provisions  of  sections  25  and  26,  Acts  1900-1, 
p.  1866,  where  a  defendant  gives  bond  or  after  giving  bond, 
he  Is  sun-eudered  by  his  bondsmen,  the  city  court  of  Bessemer,  to 
which  the  process  was  returnable,  lias  jurisdiction,  and  a  motion 
to  transfer  was  properly  refused  as  the  Jurisdiction  depends  on 
the  facts  existing  when  It  was  invoked,  and  was  not  ousted  by  the 
surrender  by  the  bondsmen,  though  it  would  have  been  originally 
grounds  for  transfer. 

4.  Criminal  Law;  Arraignment. — ^The  calling  of  a  case  for  trial,  is 
the  first  step,  and  In  a  sense  an  arraignment  of  defendant,  arraign- 
ment lielng  defined  to  be  the  calling  of  the  person  to  the  bar  of  the 
court  to  answer  the  matter  there  charged  against  him. 

5.  Witnesses;  Cross  Examination;  Repetition. — Where  a  witness 
had  stated  that  he  did  not  know  a  certain  individual,  and  that  neith- 
er that  Individual  nor  any  other  person  had  talked  to  witness  about 
the  case,  it  was  not  improper  to  sustain  an  objection  to  a  question 
as  to  whether  the  named  individual  had  talked  to  the  witness  about 
the  case. 

6.  Cfiarfje  of  Court;  Argumentative, — A  charge  asserting  that  cer- 
tain oflPIcers  had  testified  for  the  state,  and  that  under  the  law 
greater  care  should  be  used  in  weighing  that  testimony  because  of 
the  natural  ar.d  unavoidable  tendency  of  such  person  in  procuring 
and  stating  evidence  against  defendant,  was  argumentative  and 
properly  refused. 

Appeial  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  Gwin. 

From  a  conviction  of  keeping  a  gaming  table,  Frank 
Harmon  appeals.     Affirmed. 

Charge  1  was  the  affirmative  charge. 

"Charge  21.  The  court  instructs  the  jury  that  cer- 
tain officers  have  testified  in  this  case  on  behalf  of  the 
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Htate,  and  that,  under  the  law,  in  weighing  their  testi- 
mony, greater  care  should  be  used  because  of  the  nat- 
ural and  unavoidable  tendency  of  such  persons  in  pro- 
curing and  stating  evidence  against  the  defendant." 

Mathews  &  MathewS;,  and  Cowart  &  1n(;ram,  for 
appellant.  Under  tlie  facts  in  this  case,  defendant  was 
entitled  to  have  his  case  transferred  and  the  court  was 
.  in  error  in  declining  his  motion. — Sections  25-2(>,  Acts 
19001,  p.  1866;  Ex  parte  B.  &  A.  IL  It.  To.,  145  Ala. 
536;  Barbour  i\  titate,  151  Ala.  56.  The  defendant  was 
entitled  to  show  that  the  witness  had  been  talked  to 
al)out  the  case. — Prince  v,  StalCy  14  South.  409.  The 
court  was  in  error  in  refusing  charge  21. — Kantucr  v. 
State,  58  Neb.  767;  Ileldt  r.  State,  57  Am.  Rep.  835. 
The  defendant  was  entitled  to  the  affirmative  charge. — 
52  Ala.  313. 

K.  C.  Brickell,  Attorney  General,  and  AV.  L.  Martin. 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — By  an  act  of  the  Legislature  approv- 
ed February  21,  1001  (Acts  1911-01,  p.  1854),  the  city 
rourt  of  Bessemer  was  established  to  sit  at  Bessemer, 
and,  in  addition  to  a  defined  law  and  equity  jurisdic- 
tion, it  was  given  criminal  jurisdiction  of  all  felonies 
and  misdemeanors  committed  within  certain  named  pre- 
cincts of  Jefferson  county,  to  be  exercised  concurrent- 
ly tlieiein  with  the  criminal  court  of  Jefferson  county, 
sitting  at  Birmingham,  whose  territorial  jurisdiction 
as  to  all  such  crimes  extended,  not  only  over  the  pre- 
cincts named,  but  was  coincident  with  the  limits  of  the 
entire  county.  It  is  a  settled  rule  of  law,  designed  to 
avoid  conflicts  between  courts,  that  when  two  courts 
have  concurrent  jurisdiction  over  a  particubir  subject- 
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matter,  the  odc  which  first  takes  cognizance  of  a  case 
falling  thereunder  will  retain  the  jurisdiction  through- 
out, to  tlie  exclusion  of  the  other,  and  until  final  deter- 
mination.—12  Ency.  PL  &  Pr.  pp.  151,  152.  This  gen- 
eral rule,  however,  which  would  otherwise  obtain  be- 
tween these  two  courts,  is  modified  or  changed  by  sec- 
tions 25  and  26  of  the  said  act  creating  the  city  court  of 
Bessemer;  and  therefore  the  question  as  to  which  court, 
the  city  court  of  Bessemer  or  the  criminal  court  of  Jef- 
ferson county,  is  to  exercise  jurisdiction  in  a  particular 
case  of  an  offense  committed  in  territory  common  to 
the  jurisdiction  of  both  is  to  be  determined  by  the  pro- 
visions of  said  named  sections,  which  were  probably  de- 
signed to  secure  in  one  instance  the  convenience  of  the 
defendant  by  providing  that  w^hen  he  was  out  on  bond 
he  sliould  l)e  tried  at  Bessemer — probably  because  it  was 
likely  to  be  nearer  his  domicile — and  in  another  in- 
stance the  convenience  of  the  sheriff,  and  to  save  the  ex- 
pense of  removing  the  prisoner  to  Bessemer  for  trial,  by 
I)r()viding  that  when  defendant  was  not  out  on  bond, 
but  confined  in  the  county  jail,  which  was  at  Birming- 
liaui,  he  should  be  tried  at  Birmingham  in  the  cases  for 
which  he  was  so  confined.  While  these  were  evidently 
the  purposes  of  the  sections,  they  failed  to  fully  carry 
them  out  in  a  case  or  contingency  now  before  us,  which 
was  probably  never  contemplated,  and  not  in  the  mind 
of  the  author  of  the  law  at  the  time  he  drafted  the  sec- 
tions, and  that  is,  a  case  where  a  defendant  is  arrested 
on  one  charge  and  gives  bond,  but  before  his  trial  at 
Bessemer  on  that  charge,  is  arrested  on  another  charge 
and  placed  in  jail  at  Birmingham  to  await  trial  there 
on  the  latter  charge,  and  before  trial  at  the  latter  place 
on  that  charge,  and  while  he  is  still  in  jail  there,  the 
first  case,  the  one  in  which  he  has  given  bond,  comes  on 
for  trial  at  Bessemer.    To  be  consistent  with  the  evident 
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desigD  of  the  statute,  as  we  understand  it,  the  law 
should  have  provided  that  the  ease  at  Bessemer  be  trans- 
ferred to  Birmingham,  where  both  cases  should  be  tried, 
and  thereby  save  the  sheriff  the  trouble  and  expense  of 
transporting  the  prisoner  to  Bessemer.  But  so  the  let- 
ter of  the  law  does  not  read,  and  under  its  terms  one 
case  is  to  be  tried  at  Bessemer  and  the  other  at  Bir- 
mingham.   These  sections  provide  as  follows : 

"Sec.  25.  That  in  all  cases  hereafter  where  a  party 
is  arrested  either  on  a  warrant,  indictment,  capias  or 
other  process  issued  on  an  indictment,  for  an  offense 
arising  or  committed  by  him  in  said  district  [the  pre- 
cincts referred  to],  his  case  shall  be  triable  in  said  city 
court  of  Bessemer  or  in  the  circuit  or  criminal  court 
of  Jefferson  county,  and  if  said  warrant  or  capias  or 
other  process  is  returnable  to  the  criminal  court  of  Jef- 
ferson county,  and  the  defendant  makes  bond  for  his 
appearance,  his  case  shall  be  removed  to  said  city  court 
of  Bessemer  and  the  papers  shall  thereupon  become  re- 
turnable to  said  city  court  of  Bessemer  and  the  case 
triable  there. 

"Sec.  26.  That  in  all  cases  hereafter  where  the  de- 
fendant fails  or  refuses  at  the  time  of  his  arrest  to  make 
bond  for  his  appearance  at  the  then  present  or  next 
term  of  said  city  court,  whether  arrested  on  warrant, 
indictment,  capias  or  other  process,  or  is  committed  to 
jail  by  the  examining  magistrate  in  default  of  bond,  or 
when  surrendered  by  his  bondsnien^  for  an  offense  com- 
mitted in  said  district,  whether  felony  or  misdemeanor, 
the  officer  making  the  arrest  or  receiving  such  person 
shall  confine  him  in  the  county  jail  at  Birmingham,  and 
make  return  of  tlie  process  to  the  clerk  of  the  criminal 
court  at  Birmingham,  and  the  case  shall  stand  for  trial 
in  the  said  criminal  court,  and  in  such  cases  where  the 
case  is  pending  in  such  city  court  or  the  process  issued 


Digitized  by 


Google 


8  ]  OF  ALABAMA.  315 

[Harmon  v.  The  State.] 

therefrom,  or  is  returnable  thereto,  the  clerk  of  said 
last-named  court  shall  transmit  all  papers  pertaining 
to  said  case  to  the  clerk  of  said  criminal  court;  provid- 
ed, however,  that  if  any  person,  who  is  confiined  in  said 
jail  for  an  offense  committed  in  said  district  ♦  ♦  ♦  shall 
make  a  good  and  sufficient  bond  for  his  appearance  at 
said  city  court  to  answer  the  charge  preferred  against 
him,  ♦  ♦  ♦  the  case  shall  thereupon  stand  removed  to 
the  said  city  court,  .and  it  shall  be  the  duty  of  the  clerk 
of  said  criminal  court  at  Birmingham  to  transmit  all 
tlie  papers  in  his  office  pertaining  to  said  cause  ♦  ♦  ♦ 
and  note  the  removal  on  his  docket;  ♦  ♦  ♦  provided, 
further,  that  the  same  cause  against  the  same  defend- 
ant shall  not  be  transferred  from  the  criminal  court  of 
Birmingham  to  said  city  court  more  than  once." 

Though  each  of  these  courts  should  always  make  this 
transfer  when  and  under  conditions  as  required  by  the 
statute,  yet,  if  either  court  should  fail  to  do  so,  and 
mistakenly  proceed  and  itself  try  a  case  w^hich  should 
have  l)eon  transferred,  we  are  not  of  opinion,  as  here 
insisted,  that  its  judgment  would  be  void. — Ex  parte 
Rice,  102  Ala.  671,  15  South.  450 ;  State  v.  Fuller,  147 
Ala.  169,  41  South.  990.  At  most  it  would  be  only  void- 
able on  direct  attack,  and  only  at  the  instance  of  a  de- 
fendant who  had  properly  raised  the  question  in  the 
lower  court  as  to  its  jurisdiction  of  his  person;  the 
court,  as  shown,  clearly  having  jurisdiction  of  the  sub- 
ject-matter.— Authorities  supra.  Neither  consent  nor 
a  failure  to  object,  it  is  true,  can  confer  jurisdiction  of 
the  subject-matter,  it  being  derived  alone  from  the  law; 
but,  where  jurisdiction  of  the  subject-matter  is  confer- 
red by  law,  jurisdiction  of  the  person  can  be  acquired 
by  consent. — Authorities  supra.  It  is  settled  law  that 
a  iren(*ral  appearance  confers  jurisdiction  of  the  person; 
•Hi'l   if  a  <b»f(M)(1aiit  would  object  to  jurisdiction  over  his 
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persoD,  generally  he  should  do  so  by  a  plea  to  the  juris- 
diction, especially  where  it  is  necessary  to  plead  any 
matter  of  fact  on  which  his  objection  is  founded. — 12 
Ency.  PI.  &  Pr.  p.  181  et  seq.,  and  notes;  Heiiderson  v, 
titafe,  109  Ala.  41,  19-  South.  733.  This  is  so  because  by 
this  method  his  objection  is  then  presented  in  such 
form  that  an  issue  can  be  intelligently  made  by  the  op- 
posing party,  either  of  law  by  filing  a  demurrer  to  the 
plea,  or  of  fact  by  denying  the  truth  of  the  matters  al- 
leged in  the  plea. 

Here  it  appears  that  the  defendant  at  the  time  his  case 
was  called  for  trial  in  the  city  court  of  Bessemer,  where 
tlie  case  was  ponding,  was  under  bond  to  appear  at 
such  court  to  answer  the  charge  for  which  he  was  ac- 
tually triiHl,  but  it  further  appeared,  as  said,  that  after 
giving  the  bond  and  before  the  case  was  called  for  trial 
in  the  Bessemer  court,  he  had  been  arrected  on  another 
charge  and  placed  in  jail  at  Birmingham,  from  whence 
he  was  brought  by  the  sheriff  down  to  Bessemer  to  an- 
swer the  court  there  on  the  charge  for  which  he  had 
given  the  said  bond.  When  this  case  was  there  called 
for  trial,  on  November  11th,  his  counsel  stated  to  the 
court  that  the  defendant  was  in  confinement  and  the 
facts  thereof,  as  recited,  and  that  he  had  not  prepared 
for  trial  for  the  reason  that  he  had  expected  the  case, 
under  the  circumstances,  to  be  transferred  to  the  Bir- 
mingham criminal  court  and  there  tried,  where  the  other 
case  against  him  w^ould  have  to  be  tried.  The  judge  an- 
nounced that  the  prisoner  would  be  tried  at  Bessemer 
as  to  the  charge  for  which  he  had  given  bond,  in  which 
position  the  court  was  correct,  as  shown.  The  judge 
stated,  however,  that  he  would  allow  defendant  until 
the  next  day  to  get  ready  for  trial.  The  next  day, 
November  12th,  when  the  case  was  called,  another  ques- 
tion was  sought  to  be  raised.    Defendant's  counsel  then 
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stated  and  showed  to  the  court  that,  after  the  case  was 
called  for  trial  on  the  day  before,  and  after  the  an- 
nouncement then  made  by  the  court  that  defendant 
would  be  allowed  until  the  next  day  to  get  ready  for 
trial,  defendant  had  been  surrendered  by  his  bondsmen 
on  the  said  bond,  and  was  now  in  the  custody  of  the  sher- 
iff; upon  this  ground,  before  announcing  ready  for 
trial,  defendant  objected  to  being  put  upon  trial,  and 
moved  that  his  case  be  transferred  to  the  criminal  court 
of  Birmingham,  which  latter  court,  it  is  insisted,  under 
the  terms  of  section  26,  hereinbefore  set  out,  of  the  stat- 
ute, has  sole  authority  to  try  cases  where  defendants 
have  been  surrendered  by  their  bondsmen  and  are  in 
jail.  The  court  overruled  the  objection,  declined  to 
transfer  the  case,  and  put  defendant  to  trial. 

Assuming  that  the  question  was  properly  raised  in 
the  court  below,  though,  for  reasons  hereinbefore  ad- 
verted to,  it  appears  that  it  was  not,  still  the  action  of 
the  lower  court  may  be  sustained  on  another  ground.  As 
a  general  rule  the  jurisdiction  of  a  court  depends  upon 
the  state  of  affairs  existing  at  the  time  it  is  invoked, 
and  if  the  jurisdiction  once  attaches  to  the  person  and 
subject-matter  of  the  litigation,  the  subsequent  happen- 
ing of  events,  though  they  are  of  such  a  character  as 
would  have  prevented  jurisdiction  from  attaching  in  the 
first  instance,  will  not  operate  to  oust  jurisdiction  al- 
ready attached. — 12  Ency.  PI.  &  Pr.  p.  171,  and  notes. 
This  rule  is,  of  course,  to  some  extent  also  modified  by 
section  26  of  the  act  cited,  in  that  it  provides,  as  seen, 
for  the  transfer  to  the  criminal  court  of  Birmingham 
from  the  city  court  of  Bessemer  of  a  case  pending  in  the 
latter  court,  and  to  which  its  jurisdiction  has  attached, 
if  subsequently  the  defendant  in  the  case,  who  is  on 
bond,  should  be  surrendered  by  his  bondsmen  and  plac- 
ed in  jail;  but  we  do  not  suppose  that  any  one  would 
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seriously  contend  that  such  statutory  provision  would 
or  was  intended  to  so  operate  as  to  require  such  trans- 
fer if  the  defendant  were*  only  so  surrendered  after  the 
trial  had  been  actually  entered  upon  in  the  city  court 
of  Bessemer.  The  same  reasoning,  we  think,  which  de- 
nies the  application  of  the  statute  and  saves  the  neces- 
sity of  a  transfer  in  such  a  case  ought  to  and  does  deny 
its  application  and  save  the  necessity  of  a  transfer  in 
the  case,  where,  as  here,  defendant  is  surrendered  by 
liis  bondsmen  only  after  the  case  is  called  for  trial. 

Tlie  calling  of  the  case  for  trial  is  the  first  step  in  the 
trial,  and  was  in  a  sense  an  arraignment  of  the  defend- 
ant, which  is  defined  to  be  "the  calling  of  a  person  to 
tlie  bar  of  the  c(mrt  to  answer  the  matter  charged  against 
hhnr—Sfafr  v.  Brock.  61  S.  C.  141,  39  S.  E.  359;  State 
r.  \V('hn\  22  Mo.  321;  Fitzpatrick  v.  People,  98  111. 
251);  t^tuir  r.  Jaekson,  82  N.  C.  568.  The  case  was  pass- 
er! to  the  next  day  to  allow  him  an  opportunity  to  pre- 
pare tr)  siii)port  his  plea  of  not  guilty — impliedly  made 
\vh(»n  the  case  was  called  for  trial — implied  from  his 
failure  tl:en  to  i)lea(l  guilty  and  the  insistence  then 
of  his  counsel  tliat  he  was  not  ready  for  trial. 
We  do  not  tliink  tliat  his  surrender  after  this,  and  be- 
fore tlie  trial  was  actually  entered  upon  the  next  day, 
could  defeat  the  jurisdiction  of  the  court. 

Nor  did  the  court  c(mimit  any  error  in  sustaining  an 
objection  to  the  question  propounded  by  defendant  to 
state's  witness  Arthur  Mallory,  inquiring  if  Mr.  Percy 
had  not  talked  to  him  about  the  case.  The  witness 
had  just  before  stated  that  he  did  not  know  Mr.  Percy, 
and  that  neither  he  nor  anybody  else  had  been  talking 
to  him  about  the  case. 

It  was  entirely  immaterial  under  the  facts  and  issues 
of  this  case  as  to  who  was  the  witness'  boss;  and  the 
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court  did  no  err  in  sustaining  an  objection  to  a  question 
of  defendant's  counsel  seeking  to  elicit  such  fact. 

Neither  did  the  court  err  in  refusing  the  affirmative 
charge  reijuested  by  defendant  (see  Jim  Robinson  v. 
State,  4  Ala.  App.  1,  58  South.  121)  or  in  refusing 
charge  21,  as  it  was  objectionable,  if  for  no  other  reason, 
because  argumentative.  . 

We  have  discussed  the  only  errors  urged  in  brief.  We 
find  none  in  the  record,  and  the  judgment  of  conviction 
is  affirmed. 

Affirmed. 


Grantland  r.  The  State. 

Vagrancy. 

(L)eci(ie<l  May  20,  1913.     G2  South.  470.) 

1.  UuHband  and  Wife;  Abandonment. — At  common  law  It  was  not 
a  criminal  offense  for  a  liusband  to  leave  his  wife  without  means 
of  support. 

2.  Same;  Criminal  lAahiHtv. — Where  a  husband  in  good  faith  pro- 
vides a  home  for  his  wife,  he  Is  not  guilty  under  subdivision  8,  section 
7S43,  Code  1007,  where  the  wife  refused  to  follow  him,  unless  she 
is  unalile  to  follow  liim.  or  has  a  lawful  excuse ;  to  excuse  him,  such 
refusal  must  be  i)redicated  on  a  bona  fide  invitation  from  him,  either 
expressed  or  necessarily  implied. 

3.  Hame. — Subdivision  8,  section  7843  of  the  Code  is  penal  and  must 
1  e  strictly  construed,  and  to  supi)ort  a  conviction  under  It,  the  Jury 
must  find  that  the  husband  was  an  able  bodied  man. 

4.  Same. — ^The  duty  of  a  father  to  support  a  minor  daughter 
<'eases  when  she  marries,  and  that  duty  devolves  on  the  husband,  and 
If  the  husband  alandon  her  without  just  cause,  leaving  her  without 
sufficient  means  he  is  guilty  of  vagrancy,  although  her  father  sup- 
ports her  after  the  abandonment. 

5.  Same;  Evidence. — A  husband  on  trial  for  the  abandonment  of 
his  wife  cannot  testify  that  since  his  marriage  he  has  been  ready 
and  willing  to  provide  for  his  wife,  as  a  witness  may  not  testify  to 
uncommunicated  motives  or  intentions. 

0.  Chai'f/e  of  Court;  Covered  by  Those  Given. — It  is  proper  to  re- 
fuse chnrges  substantially  covere<l  by  written  charges  given. 


Digitized -by 


Google 


320  COURT  OP  APPEALS  [Vol. 

[Grantland  v.  The  State.] 

7.  Same;  Assuming  Fads. — ^A  charge  which  assumes  as  a  fact 
matters  In  dispute  or  matters  resting  in  Inference,  la  properly  re- 
fused. 

8.  Evidence;  Fact  or  Conclusion.— A  wife  testifying  on  the  trial 
of  her  husband  for  abandonment  may  state  that  he  is  an  able 
bodied  man,  as  this  is  a  statement  of  a  fact  and  not  a  conclusion. 

9.  Same. — A  wife  cannot  testify  as  to  whether  or  not  the  husband 
left  her  without  just  cause,  as  the  same  would  be  a  statement  of  a 
conclusion. 

10.  Same. — As  to  when  a  husband  abandons  a  wife  involves  a  ques- 
tion of  intent  on  the  part  of  the  husband,  and  the  jury  must  as- 
certain this  from  the  evidence,  although  it  might  be  proper  to  ask 
when  the  husband  left  as  fixing  the  time. 

11.  Witnesses:  Competency;  Husband  and  Wife. — -Under  section 
7900,  Code  1907,  the  wife  is  a  competent  witness  against  the  husband 
in  cases  of  abandonment,  and  hence,  she  is  competent  to  testify  that 
he  is  an  able  bodied  man. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Weet. 

Edgar  Grantland  was  convicted  of  abandoning  his 
wife,  and  he  appeals.    Reversed  and  remanded. 

In  addition  to  the  charges  set  out  in  the  opinion,  the 
following  charges  were  refused  to  defendant:  "(4)  If 
you  are  not  satisfied  beyond  a  reasonable  doubt  that 
the  wife  of  defendant  under  all  the  circumstances  of  the 
case  would  probably  become  a  burden  to  the  public  for 
the  reason  of  any  contingency  likely  to  happen  within 
a  reasonable  time,  and  in  the  ordinary  course  of  events, 
then  defendant  should  be  acquitted." 

"(A)  If  Ada  Grantland,  defendant's  wife,  had  suffi- 
cient means  of  sulisistence,  even  though  the  means  were 
furnished  by  the  father,  then  you  should  find  the  de- 
fendant not  guilty." 

"(1)  There  is  no  evidence  in  this  case  that  defendant 
was  an  able-bodied  man." 

TiDWBLL  &  Sample^  for  appellant.  The  court  erred 
in  permitting  the  question  to  the  wife,  "when  did  Grant- 
land  abandon  you?" — Gay  v.  State,  105  Ga.  599;  Moore 
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V.  Stevenson,  27  Conn.  25;  84  Ala.  7;  Boulo  v.  State,  49 
Ala.  22.  It  is  also  true  that  a  statement  by  the  wife  as 
to  whether  or  not  defendant  had  just  cause  for  leaving 
her  was  the  statement  of  a  conclusion.  The  defendant 
should  have  been  permitted  to  show  that  he  had  always 
been  ready  and  willing  to  provide  for  his  wife.  Under 
the  statute  before  a  conviction  can  be  had,  the  jury  must 
find  that  defendant  is  an  able  bodied  man,  and  hence, 
charge  1  should  have  been  given.  Charge  2  should  have 
been  given,  as  should  charge  4. — Carney  v.  State,  84 
Ala.  7. 

K.  C.  Brickell^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  evi- 
dence offered  on  the  part  of  the  state  was  necessary  to 
establish  the  offense  charged,  and  hence,  the  court  com- 
mitted no  error  in  admitting  it.  It  was  not  proper  for 
defendant  to  state  that  he  had  always  been  ready  and 
willing  to  support  his  wife. — Liyinehan  v.  State,  12fi  Ala. 
293 ;  Weaver  v.  State,  1  Ala.  App.  48.  Charges  2  and  3 
were  covered  by  given  charges.  Charge  4  was  proper- 
ly refused. — Carney  v.  The  State,  84  Ala.  7. 

THOAIAS,  J. — The  defendant  was  indicted  and  con- 
victed of  a  violation  of  subdivision  8  of  section  7843  of 
the  Code — the  vagrancy  statute — for  that,  "being  an 
able  bodied  person,  he  abandoned  his  wife,  without  just 
cause,  leaving  her  without  sufficient  means  of  subsist- 
ence, or  in  danger  of  becoming  a  public  charge." 

At  common  law,  while  it  was  a  violation  of  the  mar- 
riage contract  and  of  a  resultant  duty  imposed  by  law, 
yet  it  was  not  a  criminal  offense  to  leave  a  wife  without 
the  means  of  support. — IJx  parte  Jaekson,  45  Ark.  158. 
But  statutes  similar  to  ours  on  the  subject  now  exist  in 
England  and  in  many  jurisdictions  of  the  United  States 
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making  the  neglect  or  refusal  of  the  husband  to  support 
the  wife  a  criminal  offense  under  certain  circumstances. 
In  the  construction  of  these  statutes  it  has  been  held 
to  be  a  sufficient  defense  that  there  has  been  a  divorce 
from  bed  and  board  ( People  v.  Cullen,  153  N.  Y.  635,  47 
N.  E.  894,  44  L.  R.  A.  420 ;  but  see  in  connection  State 
V.  Gunzler,  52  Mo.  172 ;  Cam  v.  Himmons,  165  Mass.  356^ 
43  N.  E.  110;  Hail  v.  State,  100  Ala.  86,  14  South.  867), 
or  that  the  wife  has  been  guilty  of  adultery  ( Carney  v. 
State,  84  Ala.  7,  4  South.  285),  or  that  the  marriage  was 
procured  by  duress  or  fraud  (Carnley  v.  State,  162  Ala* 
95,  50  South.  362),  or  that  there  has  been  a  separation 
by  mutual  consent  (State  v.  Weher,  48  Mo.  App.  500; 
Vommonircalth  v.  Richards,  131  Pa.  209,  18  Atl.  1007, 
but  see  in  connection  People  v.  Meyer,  12  Misc.  Rep. 
613,  33  N.  Y.  Supp.  1123),  or  that  the  wife  has  treated 
the  husband  with  such  cruelty  as  would  justify  a  divorce 
{Com.  V.  Porter,  4  Pa.  Dist.  R.  503),  or  that  he  is  unable 
to  maintain  her  (State  v.  Linck,  68  Mo.  App.  161),  or 
that  he  has  in  good  faith  proffered  support  which  has 
been  rejected  by  the  wife  (People  t\  Pettit,  74  N.  Y. 
320).  And  since  the  law  makes  the  husband  the  head 
of  the  family,  imposes  upon  him  the  obligation  of  sup- 
porting and  protecting  the  wife,  and  as  a  result  con- 
fers upon  him  the  right  of  fixing  the  matrimonial  resi- 
dence, enjoining  upon  her  the  duty  of  honoring  and  obey- 
ing him,  we  are  of  opinion  that  under  the  statute  he 
has  sufficient  legal  cause  for  leaving  her  and  denying 
her  support,  where  she  refuses  his  request  made  in  good 
faith  and  declines  to  follow  him  to  the  domicile  he  pro- 
vides, when  he  has  made  the  selection  in  the  bona  fide 
exercise  of  his  power  and  for  honest  reasons,  and  not 
through  mere  whim  or  caprice,  or  a  desire  to  punish 
the  wife,  or  to  take  her  to  a  place  where  he  does  not 
intend  to  reside  with  her  himself,  or  where  her  health  or 
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comfort  would  be  endangered.  In  such  case  her  refusal 
to  follow  him  renders  her  and  not  him  guilty  of  aban- 
donmenty  unless  she  is  unable  to  follow  him  or  has  some 
other  lawful  excuse. — 9  Am.  &  Eng.  Ency.  Law,  p.  767. 

Upon  this  theory,  defendant  requested  written  charge 
numbered  2,  as  follows :  "I  charge  you  that  under  the 
law  the  husband  has  the  right  to  choose  the  domicile  of 
the  wife,  and  if  you  find  that  the  defendant  in  good  faith 
chose  Mr.  Hood's  as  the  place  for  him  and  his  wife  to 
reside,  and  his  wife  refused  to  live  with  him  at  that 
place,  you  should  find  him  not  guilty."  Pretermitting 
the  consideration  of  others,  one  vice  of  the  charge  lies 
in  the  fact  that  it  ignores  the  controverted  question  as 
to  whether  or  not  the  defendant  invited  or  requested 
the  wife  to  join  him  at  this  domicile.  She  testified  on 
being  recalled  that  she  never  refused  to  go  to  Mr. 
Uood's;  that  defendant  had  never  asked  her  to  go  there. 
To  excuse  him  her  refusal  must  be  predicated  upon  an 
invitation  or  request  from  him,  express  or  necessarily 
implied  from  his  conduct,  and  a  bona  fide  one  at  that. — 
Hardenhenjh  v,  Hardenberghy  14  Cal.  654. 

Besides,  the  court  could  not  be  put  in  error  for  refus- 
ing this  charge,  even  though  it  had  correctly  stated  the 
law,  since  it  was  fully  covered  by  other  written  charges 
given  at  defendant's  request. 

Charge  3,  to  the  effect  that,  "unless  you  find  from  the 
evidence  that  the  defendant  was  an  able-bodied  person, 
you  should  find  him  not  guilty,"  should  have  been  given. 
This  follows  from  the  plain  letter  of  subdivision  8  of 
section  7843  of  the  Code,  under  which  the  indictment 
was  preferred.  Evidently  there  was  a  lapse  of  the  legis- 
lative  mind  in  the  drafting  of  this  subdivision ;  since  it 
fails  to  make  it  an  offense  for  a  husband,  who  is  not  an 
able-bodied  man,  to  abandon  his  wife  or  leave  her  in 
danger  of  becoming  a  public  charge,  although  he  may 
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have  siiflBcient  property  with  which  to  support  her. 
Tlie  statute  is  different  in  verbiage  from  the  one  consid- 
ered in  Boulo  i\  State,  49  Ala.  22.  It  is  probable  that 
the  Legislature  intended  to  prohibit  the  evil  mentioned; 
but,  clearly  failing  so  to  do,  the  courts  are  without  au- 
thority to  supply  by  construction  such  a  deficiency  in 
the  enactment.  The  statute  is  a  penal  one,  in  derogation 
of  common  law,  and  must  be  strictly  construed. — Judge 
V.  Kerr,  17  Ala.  328.  In  order  to  give  the  subdivision 
the  construction  contended  for  by  the  state,  it  would 
be  necessary  to  insert  at  least  the  following  words  or 
their  equivalent:  "or  any  person  who  has  sufficient 
property  to  support  his  family,"  immediately  after  the 
words  "any  able  bodied  person,"  or  at  some  other  ap- 
propriate place  in  the  subdivision.  We  would  not  feel 
justified  in  supplying  such  an  omission.  We  are  not 
only  to  presume  that  what  the  Legislature  did  not  do 
they  intended  not  to  do  for  good  reasons  of  their  own, 
but  we  are  to  refrain  from  legislation,  though  they  fail 
to  do  what  we  might  think  they  should  have  done  and 
what  they  probably  intended  to  do,  but  overlooked.  A 
furtlier  defect  of  the  statute,  which  should  receive  the  at- 
tention of  the  Legislature,  is  the  fact  that  under  it  there 
is  a  seriously  mooted  question  (not  presented  in  this 
case,  however)  but  what,  after  one  conviction,  there  can- 
not be  another  conviction  of  the  offense  until  the  hus- 
band has  returned  to  his  family  and  abandons  them 
again.— -Cn/^r/ry  v.  State,  146  Ala.  148,  41  South.  175; 
Gaij  V.  State,  105  Ga.  599,  31  S.  E.  569,  70  Am.  St. 
Rep.  68. 

The  court  cannot  be  put  in  error  for  refusing  charge 
numbered  4,  for,  although  it  is  a  correct  exposition  of 
the  law  and  copied  from  the  expression  of  the  court  in 
Carney  v.  State,  84  Ala.  7,  4  South.  285,  yet  it  assumes 
that  the  wife  has  the  present  means  of  subsistence. 
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While  it  is  the  duty  of  the  father  to  support  his  minor 
(laughter  during  minority,  yet,  when  she  marries,  that 
duty  is  superseded  by  the  duty  of  the  husband.  Charge 
A  was  therefore  properly  refused.  Besides,  to  require 
the  court  to  give  the  charge  would  be  to  require  it  to 
assume  that  there  was  no  danger  of  the  wife's  becoming 
a  public  burden  in  the  future. — Carney  v.  State,  supra. 

There  was  no  error  in  permitting  the  wife  to  testify 
that  her  husband  was  an  able-bodied  person.  This  was 
a  statement  of  a  matter  of  fact,  and  not  of  a  conclusion. 
— Wilkinson  v.  Mos<^lcy,  30  Ala.  562.  She  is  now  a  com- 
petent witness  against  him  in  such  cases. — Code,  § 
7900.    Hence  charge  numbered  1  was  properly  refused. 

The  court  properly  refused  to  allow  the  defendant  to 
testify  that  he  was,  since  his  marriage,  always  "willing 
and  ready  to  provide  for  his  wife,"  etc.  It  is  never  per- 
missible for  a  witness  to  testify  to  his  mental  state — ^his 
uncommunicated  motives  or  intention.  These  are  mat- 
ters of  inference  to  be  drawn  by  the  jury  from  all  the 
facts  and  circumstances  of  the  case. — Fonville  v.  State, 
91  Ala.  39,  8  South.  688;  Linnehan  v.  State,  120  Ala.  293, 
25  South.  6. 

The  question  propounded  by  the  solicitor  to  defend- 
ant's wife  as  a  state's  witness,  "State  whether  or  not 
the  defendant  left  you  without  just  cause,"  clearly  called 
for  the  conclusion  of  the  witness,  which  it  was  the  prov- 
ince of  the  jury  alone  to  draw  from  the  facts  in  evidence. 
— Johnson  v.  State,  35  Ala.  370. 

While  it  would  have  been  proper  for  the  solicitor  to 
ask  the  witness  when  her  husband  "left"  her,  yet  it  was 
improper  to  ask  her  when  he  "abandoned"  her ;  for  the 
latter  word  involves  a  question  of  intent  on  the  hus- 
band's part — a  leaving  without  the  intent  to  return — 
which  was  for  the  jury  to  ascertain.  The  question  as- 
sumed that  the  leaving  of  the  wife  by  the  husband  was 
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an  abaBdonment  of  her,  and  the  court  sanctioned  the  as- 
sumption by  permitting  the  question  over  the  objection 
of  the  defendant. — Cra/vdey  v.  State,  146  Ala.  148,  41 
South.  175.  An  interesting  discussion  of  the  meaning 
of  the  word  "abandon"  is  found  in  Gay  v.  StatCy  105  Ga. 
599,  31  S.  E.  569,  70  Am.  St.  Rep.  70,  cited  by  appel- 
lant's counsel. 

For  the  errors  pointed  out,  the  judgment  of  convic- 
tion is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Abercromble  v.  The  State. 

Cruelty  to  Animals. 

(Decided  June  19,  1913.    62  South.  966.) 

1.  Animals;  Cruelty;  Statute. — The  sole  purpose  of  section  6232, 
Code  1907,  Is  to  prevent  cruelty  to  animals,  and  does  not  prevent 
the  mere  killing  of  animals,  but  prohibits  the  cruelly  killing  them. 

2.  Indictment  and  Information;  Alternative  Charges. — Alternative 
averments  in  an  indictment  must  each  present  an  indictable  offense, 
and  an  indictment  is  bad  in  toto  where  one  of  the  alternatives  does 
not  charge  an  offense. 

3.  Same;  Effect. — An  indictment  charging  that  defendant  did  over- 
ride, overload,  deprive  of  necessary  sustenance,  cruelly  beat,  mutilate 
or  kill  a  mule,  was  bad  in  toto  as  under  it,  the  adverb  *cruelly"  did 
not  qualify  the  word  ''kill"  so  as  to  bring  it  within  the  purview  of 
section  6232. 

Appeal  from  Barbour  Circuit  Court. 

Heard  before  Hon.  Mike  Sollib. 

Alto  Abercrombie  was  indicted  and  convicted  of  cruel- 
ly treating  or  killing  animals,  and  he  appeals.  Reversed 
and  remanded. 

George  W.  Peach,  for  appellant.  The  alternative  of 
killing  a  mule  was  not  good  as  the  statute  is  aimed  at 
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cruelly  killing  an  animal,  and  where  one  alternative  is 
bad,  the  whole  indictment  is  bad. — Horton  v.  State,  53 
Ala.  493;  Aired  v.  State,  89  Ala.  114;  Sec.  6232,  Code 
1907. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  word 
^^cruelly"  as  used  in  the  indictment  modifies  equally  the 
word  "beat,  mutilate  or  kill,"  and  hence,  each  alterna- 
tive was  sufficient,  and  the  demurrer  was  properly  over- 
ruled.—Sec.  6232,  Code  1907. 

THOMAS,  J.— Section  6232  of  the  Code  provides: 
^^Any  person  who  averrides,  overloads,  drives  when  over- 
loaded, tortures,  torments,  deprives  of  necessary  suste- 
nance, cruelly  beats,  mutilates,  or  cruelly  kills  ♦  ♦  ♦ 
any  animal,"  etc.,  shall  be  guilty  of  a  misdemeanor. 
The  indictment  in  this  case  charges  that  the  defendant 
^'did  override,  overload,  deprive  of  necessary  sustenance, 
cruelly  beat,  mutilate  or  kill  a  mule,"  etc.  It  was  de- 
murred to  on  the  ground  that  it  charges  no  offense,  in 
that,  while  it  charges  the  defendant  with  several  acts 
in  the  alternative,  one  of  these  acts,  to  wit,  that  defend- 
ant "did  kill  a  mule,"  constitutes  no  crime;  the  law  in- 
hibiting him  from  "cruelly  killing"  a  mule  or  other  an- 
imal, but  not  from  merely  killing  such  an  animal.  The 
latter  act  may  be,  and  often  is,  done  from  a  spirit  of 
mercy  and  humanity,  to  relieve  suffering  when  the  an- 
imal has  been  injured,  or  is  diseased  beyond  hope  of 
cure.  The  sole  purpose  of  the  statute  is  to  prevent  cruel- 
ty to  domestic  animals,  and,  as  has  been  well  said,  "if 
the  mere  act  of  killing  the  animal  *  *  *  be  cruelty  with- 
in the  meaning  of  the  statute,  then  he  who  kills  his  pig, 
or  ox,  for  the  market  would  fall  within  the  letter  of  the 
law,  ♦  ♦  ♦  and  we  must  ^eat  no  more  meat,'  whether  4t 
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niaketh  our  brother  to  offend'  or  not." — Horton  v.  State , 
124  Ala.  82,  27  South.  468. 

The  law  is  further  well  settled  that  alternative  aver- 
ments in  an  indictment  must  each  present  an  indict- 
able offense;  and  if,  in  such  indictment,  one  or  more  of 
tlie  alternatives  expressed  charges  no  offense,  then  the 
indictment  is  bad  in  toto. — Horton  p.  State,  53  Ala. 
493;  Alhx^d  v.  State,  89  Ala.  114,  8  South.  56;  Hornshy 
t\  State,  94  Ala.  55, 10  South.  522;  State  v.  Nix,  165  Ala. 
126,  51  Sbuth.  754. 

Here,  the  state  contends  that  the  indictment  may  be 
sustained  for  that  the  adverb  "cruelly,"  found  in  the 
indictment  next  preceding  the  verb  "beat,"  qualifies,  not 
only  that  verb,  but  also  the  verb  "kill,"  and  hence  the 
alternative  mentioned  amounts  to  a  charge  that  defend- 
ant did  ^'cnieUy  kill."  We  cannot  agree  to  such  a  con- 
struction. If  "cruelly"  qualifies  "kills,"  it  must  of  log- 
ical and  grammatical  necessity  also  qualify  "mutilate," 
which  would  be  tautology,  since  "mutilate"  in  and  of 
itself  involves  the  idea  expressed  in  the  named  adverb. 
However,  if  we  thought  the  indictment  so  framed  that 
this  adverb  not  only  qualified  "beat,"  but  did  also  qual- 
ify "mutilate"  and  "kill,"  we  would  not,  of  course,  let 
the  mere  fact  that  it  resulted  in  a  tautological  state- 
ment or  charge  prevent  our  sustaining  the  indictment. 
Clearly,  however,  to  our  minds,  "cruelly"  qualifies  neith- 
er "mutilate"  nor  "kill,"  but  only  the  verb  "beat."  De- 
fendant is  charged  in  the  indictment  with  a  series  of 
acts,  each  separated  from  the  other  by  a  comma.  The 
auxiliary  verb  "did"  is  used  in  connection  with  the 
main  verb  in  majving  the  first  charge,  that  is,  "did  over- 
ride," and  it  is  impliedly  to  be  brought  forward  in  all 
the  subsequent  charge.  Supply  it  in  fact,  in  each  place 
where  it  is  necessarily  implied,  in  the  charging  part 
of  the  indictment,  leaving  the  punctuation  as  it  is  in  the 
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indictment,  and  it  is  clear  that  "cruelly"  does  not  qual- 
ify either  "mutilate"  or  "kill."  So  inserting  "did"  at 
each  intended  place  in  the  indictment,  leaving  it  other- 
wise unclianged  either  in  verbiage  or  in  punctuation^ 
the  charge  reads  thus :  "did  override,  did  overload,  did 
drive  when  overloaded,  did  torture,  did  deprive  of  nec- 
essary sustenance,  did  cruelly  beat,  did  mutilate  or  kill 
a  mule." 

The  lower  court  was  in  error  in  not  sustaining  the  de- 
murrer to  the  indictment,  since  one  of  its  alternatives, 
as  pointed  out,  charged  no  offense. 

The  judgment  of  conviction  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


McLeod,  et  al.  v.  The  State. 

Seining. 

(Decided  June  21,  1913.     Rehearing  denied  July  8,  1913. 
62   South.  991.) 

1.  Inilictmcnt  and  Information;  Exceptions;  Necessity  of  yegativ- 
ing. — Where  a  proviso  or  exception  is  set  out  in  a  separate  clause  or 
section,  from  that  creating  and  defining  an  offense,  It  is  not  necessary 
to  negative  the  exception  hy  averment  in  the  Indictment. 

2.  Same;  Motion  to  Quash;  Evidence  Before  Grand  Jury. — Where 
there  was  competent  evidence  before  the  grand  Jury  to  support  a 
valid  finding  of  the  offense  charged,  the  Indictment  will  not  be 
quashed,  although  there  was  an  alisence  of  evidence  before  the 
grand  jury  to  support  an  unnecessary  allegation  of  the  indictment. 

3.  Same;  Sutficiency. — Where  there  was  lejsal  evidence  before  the 
grand  jury  to  support  a  valid  finding  of  the  offense  charged,  the  suf- 
ficiency of  such  evidence  could  not  be  inquired  into  on  motion  to 
quash. 

Appeal  from  Barbour  Circuit  Court. 
Heard  l>efore  Hon.  M.  Sollib. 
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SoloB  McLeod  and  another  were  convicted  of  violat- 
ing the  fish  and  game  laws,  and  they  appeal.    Affirmed. 

The  indictment,  omitting  the  formal  charging  part, 
is  as  follows:  "Solon  McLeod  and  Forrest  Grantham 
unlawfully  took,  caught,  or  killed  fish  in  the  waters  of 
the  state  by  means  of  seine;  such  waters  not  being  a 
pond  or  reservoir  wholly  on  the  premises  of  said  Solon 
McLeod  and  Forrest  Grantham,  nor  salt  waters  of  the 
state,  nor  waters  in  the  state  in  which  the  tide  ebbs  and 
fiows;  and  such  seine  not  being  a  small  seine,  not  more 
than  12  feet  in  length  and  4  feet  in  width,  known  as 
minnow  seine,  for  catching  minnows  to  be  used  for  bait 
only." 

Motion  was  made  to  quash  the  indictment  on  the 
ground  that  no  competent  evidence  was  introduced  be- 
fore the  grand  jury  that  returned  the  indictment  to  sup- 
port the  same,  and  demurrer  was  also  interposed  to  the 
indictment  raising  the  questions  discussed. 

C.  S.  McDowell,  Jr.,  and  George  W.  Peach,  for  ap- 
pellant. The  indictment  contained  an  averment  as  to 
the  size  and  character  of  the  seine,  and  there  was  no  evi- 
dence before  the  grand  jury  in  support  of  that  averment 
of  the  indictment,  and  hence,  the  motion  to  quash  should 
have  been  granted. — Sparrenberger  v.  Utate,  53  Ala.  481; 
AUcn  V.  State,  162  Ala.  74.  While  it  might  not  have 
been  necessary  to  set  out  the  exception,  it  was  set  out, 
and  must  be  proven,  and  must  be  supported. — Gilmore  v. 
State,  99  Ala.  158;  Smith  v.  Carney,  28  Ala.  655;  John^ 
son  V,  State,  35  Ala.  363. 

R.  C.  Brickkll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  rule  is 
that  where  the  proviso  or  exception  is  embodied  in  a 
separate  clause,  and  not  in  the  same  clause  as  that  cre- 
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atiDg  the  oflfense,  the  averment  that  the  oflfense  charged 
does  not  come  within  the  exception  is  unnecessary. — 
Clark  i\  State,  19  Ala.  552;  Carson  v.  State,  69  Ala.  235; . 
Orattan  v.  State,  71  Ala.  344 ;  Britton  v.  State,  77  Ala. 
202;  Bell  v.  Wallace,  81  Ala.  422;  Bellinger  v.  State, 
92  Ala.  86;  Bell  v.  State,  104  Ala.  79;  Sims  v.  State,  135 
Ala.  61.  The  averment  which  was  the  foundation  of 
the  motion  was  therefore,  unnecessary  to  the  validity 
of  the  indictment,  and  being  "matter  of  innocuous  sur- 
plusage," should  have  been  disregarded. — Aaron  v. 
State,  39  Ala.  75 ;  Lodano  v.  State,  25  Ala.  64 ;  McOehee 
V.  State,  52  Ala.  224;  Henderson  v.  State,  115  Ala.  82, 
85;  Netcsom  v.  State,  107  Ala.  133, 137;  Henri/  v.  Board 
of  Revenue,  151  Ala.  511 ;  Morris  v.  State,  97  Ala.  82. 

PELHAM,  J. — The  defendants  were  indicted  for  vio- 
lating the  law  against  seining,  as  provided  by  section 
6901  of  the  Code.  The  indictment  by  its  terms  not  only 
charged  an  oflfense  under  this  section,  but  included  the 
unnecessary  averment  of  a  proviso  or  exception  em- 
bodied in  a  separate  statute  or  section  of  the  Code  from 
that  creating  and  descriptive  of  the  oflfense  charged. 

The  rule  is  that,  when  the  proviso  or  exception  is  set 
out  in  a  separate  clause  or  section  from  that  creating 
and  defining  the  oflfense,  it  is  not  necessary  to  negative 
the  exception  by  averment. — Clark  v.  State,  19  Ala. 
552 ;  Carson  v.  State,  69  Ala.  235 ;  Grattan  v.  State,  71 
Ala.  344;  Britton  v.  State,  77  Ala.  202;  Bell  v.  Wallace, 
81  Ala.  422, 1  South.  24 ;  Bellinger  v.  State,  92  Ala.  86,  9 
South.  399;  Bell  v\  State,  104  Ala.  79,  15  South.  557; 
Sims  V.  State,  135  Ala.  61,  33  South.  162;  Hyde  v.  State, 
155  Ala.  133,  46  South.  489. 

The  negative  matter  of  surplusage  averred  was  as 
follows :  "And  such  seine  not  being  a  small  seine,  not 
more  than  12  feet  in  length  and  4  feet  in  width,  known 
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as  minnow  seine,  for  catching  minnows  to  be  used  for 
bait  only."  The  defendants  moved  to  quash  the  indict- 
ment on  the  ground  that  there  was  no  evidence  before 
the  grand  jury  that  returned  the  indictment  showing 
the  size  of  the  seine  alleged  to  have  been  used.  Proof 
of  this  fact  Avas  introduced  in  support  of  the  motion. 
The  court  overruled  the  motion,  and  it  is  this  action  of 
the  court  that  is  presented  for  review. 

Nofault  is  to  be  found  with  the  proposition,  asserted 
by  appellants  and  fortified  by  ample  authority,  that, 
where  unnecessary  averments  are  made  in  an  indict- 
ment, or  matters  stated  with  undue  particularity,  they 
must  be  proved  on  the  trial  as  laid;  but  that  is  not  the 
question  here.  The  motion  to  quash  was  based  on  the 
ground  that  there  was  no  competent  evidence  before  the 
grand  jury  to  support  the  indictment  found  by  it,  and 
the  proof  in  support  of  the  motion  showed  no  more  than 
that  there  was  no  evidence  before  that  body  of  the  size 
of  the  seine — an  allegation  unnecessary  to  the  validity 
of  the  indictment.  If  the  grand  jury  had  competent 
evidence  before  it  to  support  a  valid  finding  of  the  of- 
fense charged  in  the  indictment,  then  it  was  found  on 
legal  evidence,  and  the  motion  to  quash  because  found 
on  insufficient  evidence  cannot  prevail,  although  it  may 
appear  that  there  was  no  proof  before  the  grand  jury 
of  the  matters  of  surplusage  alleged. 

It  was  held  in  Hparrcnberger's  Case,  53  Ala.  481,  25 
Am.  Rep.  643,  and  approvingly  quoted  in  Washington's 
Va.s(\  63  Ala.  192,  and  later  in  Agee's  Case,  117  Ala.  169, 
23  South.  486,  that,  "when  it  appears  witnesses  w-ere 
examined  by  the  grand  jury,  or  the  jury  had  before  them 
legal  documentary'  evidence,  no  inquiry  into  the  suffi- 
ciency of  the  evidence  is  indulged. ''  In  WashingtOfi's 
Case  supra,  the  defendant  moved  to  quash  the  indict- 
ment on  the  ground  that  there  was  no  legal  evidence  be- 
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fore  the  graDd  jury  implicating  the  defendant  in  the 
commission  of  the  offense  (burglary)  with  which  he  was 
charged,  and  offered  to  prove  in  support  of  the  motion 
that  the  prosecutrix,  who  was  the  only  person  examined 
before  the  grand  jury,  testified  to  nothing  tending  to 
connect  the  defendant  with  the  commission  of  the  of- 
fense. The  trial  court  refused  to  receive  this  testimony 
and  overruled  the  motion,  and  the  Supreme  Court,  in 
reviewing  this  action  of  the  trial  court,  said  through 
Stone,  J.,  in  rendering  the  opinion  of  the  court:  "In 
refusing  to  entertain  the  motion  to  strike  the  indictment 
from  the  file  and  quash  it,  the  city  court  ruled  in  precise 
accordance  with  what  was  said  by  this  court  in  Sparren- 
bergcr's  Case,  53  Ala.  481  [25  Am.  Rep.  643].  We  there 
said:  "When  it  appears  witnesses  were  examined  by 
the  grand  jury,  or  the  jury  had  before  them  legal  doc- 
'  umentary  evidence,  no  inquiry  into  the  sufficiency  of  the 
evidence  is  indulged.'  In  this  case,  a  competent  wit- 
ness was  sworn  and  examined  before  the  grand  jury. 
The  precise  point  urged  in  argument  is  that  the  grand 
jury  found  the  bill  on  insufficient  testimony  in  this: 
That,  while  there  was  proof  that  a  burglary  had  lieen 
committed  as  charged,  no  legal  evidence  was  given  be- 
fore that  body  showing  that  the  accused  was  the  guilty 
offender.  To  allow  such  inquiry  and  testimony,  would 
be  not  only  to  disregard  what  was  said  in  Sparrenber- 
ger's  Case,  copied  above,  but  would  greatly  retard  and 
embarrass  the  administration  of  the  law.  The  city 
court  rightfully  refused  to  enter  upon  the  inquiry  of  the 
sufficiency  of  the  evidence  before  the  grand  jury."  It 
was  said  in  Gaines^  Case,  146  Ala.  16,  24,  41  South.  865, 
867:  "If  the  grand  jury  had  any  legal  evidence*  before 
it  to  authorize  a  bill,  all  inquiry  as  to  the  nature,  char- 
acter, and  sufficiency  of  any  other  evidence  introduced 
before  it  is  cut  off,  when  sought  for  the  purpose  of  at- 
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tacking  the  validity  and  integrity  of  the  indictment." 
The  record  in  the  case  before  us  shows  that  a  witness 
(one  H.  B.  Florence)  did  go  before  the  grand  jury  and 
testify  to  the  defendants'  seining,  and  it  is  stated  in 
the  bill  of  exceptions  that:  "Defendants  made  no  in- 
sistence under  this  motion  that  the  evidence  before  the 
grand  jury  was  insufficient  to  support  the  indictment 
otherwise  than  in  the  failure  to  offer  testimony  before 
the  grand  jury  as  to  the  size  and  length  of  the  seine; 
♦  ♦  ♦  nor  did  the.  defendants  insist  that  the  evidence 
before  the  grand  jury  was  not  sufficient  to  support  the 
indictment  in  all  respects,  except  as  to  the  length  and 
size  of  the  seine  used  in  fishing."  This  being  true,  the 
attack  was  upon  the  sufficiency  of  the  evidence  before 
the  grand  jury — ^an  inquiry  not  to  be  indulged,  under 
the  holdings  in  the  cases  above  cited. 

The  court  properly  refused  to  quash  the  indictment 
on  the  defendant's  motion,  and  as  no  other  question  is 
presented  the  judgment  appealed  from  will  be  affirmed. 

Affirmed. 


Savagre  v.  The  State. 

Arson. 

(Decided  June  21,  1913.     Rehearing  denied  July  8,  1913. 
62   South.   999.) 

1.  Araon;  Xaturc  of  BuiUUng. — Under  the  evidence  in  this  case 
the  building  alleged  to  have  l:een  burned  was  a  barn,  and  not  a 
corn  crib,  and  hence,  there  was  a  fatal  variance  since  the  indictment 
charges  it  to  be  a  corn  crib. 

2.  Rathe;  Indictment. — Where  the  indictment  charged  that  defend- 
ant burned  or  willfully  set  fire  to  a  corn  crib,  the  property  of  S.,  it 
is  not  necessary  that  it  go  further  aiul  allege  that  the  crib  con- 
tained corn  when  it  was  burned,  or  that  it  was  erected  for  public  use, 
or  that  its  value  was  more  than  $100.00. 
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3.  Same;  Evidence. — It  is  competeut  for  a  witness  to  testify  that 
he  owned  the  property  burned. 

4.  Same;  Evidence;  Motive. — Where  it  was  shown  that  S.  had 
rented  land  formerly  rented  by  defendant,  the  fact  that  defendant 
requested  a  witness  to  ascertain  whether  a  third  person  worked  on 
the  land  with  S.  and  whether  S.  rented  the  land,  and  that  witness 
did  so,  and  ascertained  that  P.  who  worked  with  S.  was  the  per- 
son who  was  after  the  land,  and  that  he  so  reported  to  defendant, 
was  admissible  as- tending  to  shed  light  on  the  motive. 

5.  Trial;  Order  of  Proof;  Recalling  Witnesses. — Where  the  state 
had  announced  that  it  had  closed  its  evidence  on  direct  examination, 
it  was  within  the  discretion  of  the  trial  court,  whether  it  would 
permit  the  state  to  recall  a  witness  as  defendant  had  not  offered  any 
evidence  in  his  own  behalf  at  that  time. 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Millejr. 

Wright  Savage  was  convicted  of  arson,  and  he  appeals. 
Reversed  and  remanded. 

The  witnesses  Gulley  and  Purifoy  testify  substantial- 
ly that  Wright  Savage  worked  some  land  that  year  on 
Mr.  Purlfoy's  place,  and  that  Wright  came  to  the  wit- 
ness Gulley  to  get  him  to  find  out  something  about  the 
land,  and  the  solicitor  asked  him  what  it  was,  and, 
upon  objection  by  the  defendant,  the  solicitor  stated  to 
the  court  that  it  was  proposed  to  show  by  the  answer  to 
the  question  the  motive  for  the  burning;  that  defend- 
ant understood  that  Walter  Snow  had  rented  land  for- 
merly rented  by  him,  and  he  wanted  to  find  out  whether 
this  was  true.  The  witness,  answering  the  question, 
testified:  "He  [defendant]  asked  me  to  go  over  there 
and  see  if  this  fellow  worked  on  the  place  with  Walter, 
and  see  whether  Walter  ever  rented  the  land.  1  went 
over  and  saw  the  felloAV,  and  he  said,  ^Walter  Snow 
[owner  of  the  burned  crib]  is  not  after  the  land,'  but 
that  he  was  the  fellow  after  it" — that  is  to  say,  Mark 
Purifoy,  who  Avorked  with  Watter  Sliow.  The  witness 
then  went  back  to  Savage  and  told  him  what  he  had 
found  out.  The  indictment  was  as  follows,  omitting  the 
formal  charging  part:     "Wright  Savage  willfully  set 
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fire  to  or  burned  a  corncrib  of  Walter  Snow."  The  de- 
murrers were,  first,  that  it  did  not  allege  that  the  corn- 
crib  contained  corn  at  the  time  of  the  burning;  second, 
that  it  did  not  allege  that  the  said  crib  was  erected  for 
public  use,  nor  did  it  allege  that  its  value  was  more  than 
$500. 

Jones  &  Mabry,  for  appellant.  The  building  burned 
was  a  barn  and  not  a  corncrib  under  the  evidence,  and 
hence,  there  was  a  fatal  variance  between  the  allegation 
and  the  proof. — Jackson's  Case^  145  Ala.  54.  The  in- 
dictment was  demurrable  for  failing  to  allege  that  the 
crib  contained  corn  or  that  it  was  worth  more  than 
$500,  or  was  built  for  public  use.  Counsel  also  discuss 
the  exceptions  to  evidence,  but  without  citation  of  au- 
thority. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment was  not  subject  to  demurrer. — Henderson  v,  State, 
105  Ala.  82.  The  motion  in  arrest  of  judgment  was 
properly  denied,  as  it  was  not  presented  at  the  proper 
time,  nor  was  it  based  on  error  apparent  of  record. — 
Hood  V.  State,  44  Ala.  81;  Sanders  v.  State,  129  Ala.  69; 
Durrett  v.  State,  133  Ala.  119;  TravHs  v.  State,  58  South. 
270.  A  witness  may  testify  that  he  owns  the  property 
burned. — Harper  v.  State,  109  Ala.  28.  The  evidence  of 
Gulley  and  Purifoy  was  competent  to  show  motive. — 
Duncan  v.  State,  88  Ala.  31;  Tate  v.  State,  94  Ala.  14. 

PELHAM,  J. — The  indictment  upon  which  the  de- 
fendant was  tried  contained  but  one  count  and  charged 
arson  in  the  second  degree,  alleging  the  burning  of  a 
corncrib.  The  evidence  showed  that  the  structure  burn- 
ed was  a  planked-up  room  or  bin  used  for  storing  or 
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housing  corn,  and  that  connected  and  used  in  conjunc- 
tion with  this  room  and  as  a  part  of  the  structure  on 
three  sides  thereof  were  roofed-over  sheds  or  shelters, 
used  for  keeping  and  feeding  mules  and  other  stock  and 
for  housing  and  keeping  cotton,  fodder,  wagons,  and 
farm  implements.  It  was  also  shown  by  the  evidence 
of  the  ow^ner  that  it  was  called  "a  crib ;"  that  it  was  "a 
bam  where  [were]  kept  mules  and  horses  and  every- 
thing." Some  of  the  state's  witnesses  testified  that  the 
building  was  known  and  called  a  crib;  but  the  evidence 
without  conflict  shows  that  there  was  no  other  barn  jr 
stable  used  in  connection  with  the  dwelling  of  the  owner 
besides  this  building.  The  description  and  use  to  Avhich 
the  structure  was  put  as  shown  by  the  evidence  would 
not  authorize  the  designation  in  the  indictment  of  the 
building  burned  as  a  corncrib,  under  the  holding  in 
Jdckson  r.  Staie,  145  Ala.  54,  40  South.  979,  and  under 
that  authority  it  must  be  held  that  there  is  a  fatal  vari- 
ance betAveen  the  allegations  of  the  indictment  and  the 
evidence. 

It  Avas  proper  to  allow  the  witness  Snow  to  testify 
that  he  owned  the  property  burned. — Harper  i\  State, 
109  Ala.  28,  33,  19  South.  857. 

The  testimony  of  the  witnesses  Gulley  and  Purifoy 
was  relevant  and  admissible  as  tending  to  show  a  motive. 
—Niniihson  i\  State,  11  Ala.  6,  20  South.  572;  Overstreet 
r.  State,  46  Ala.  30 ;  Marler  v.  State,  67  Ala.  55,  42  Am. 
Rep.  95;  Duncan  v\  State,  88  Ala.  31,  7  South.  104;  Pate 
i\  State,  94  Ala.  14,  10  South.  665. 

The  action  of  the  court  in  permitting  the  solicitor  to 
recall  the  witness  Purifoy,  after  announcing  that  the 
state  had  closed  its  evidence  on  direct  examination  but 
before  the  defendant  had  offered  any  evidence  in  his  be- 
half, was  a  matter  entirely  in  the  proper  discretion  of 
the  trial  court,  and  no  abuse  of  discretion  is  shown. 
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The  general  charge  requested  by  the  defendant  should 
have  been  given  because  of  the  fatal  variance  between 
the  allegations  of  the  indictment  and  the  evidence  here- 
inbefore pointed  out.  The  correct  propositions  contain- 
ed in  other  refused  charges  are  fully  covered  by  the  given 
charges. 

The  indictment  was  not  subject  to  the  demurrers  in- 
terposed to  it. — Henderson  v.  State,  105  Ala.  82,  16 
South.  931;  Cook  v.  State,  83  Ala.  62,  3  South.  849,  3 
Am.  St.  Rep.  688. 

For  the  reasons  given,  the  judgment  of  conviction 
must  be  reversed. 

Reversed  and  remanded. 


Dlx  V.  The  State. 

Dealing  in  Junk, 

(Dec'ided  June  3,  1913.    (52  South.  1007.) 

1.  Indictment  and  Information;  Dinjunctivc  or  Alternative  Aver- 
ment.— Alternative  averments  in  an  indictment  must  each  charge  an 
indlctalle  offense,  and  if  one  or  more  fail  to  charge  such  offense, 
the  indictment  is  bad. 

2.  Same. — If  an  indictment  contains  disjunctive  averments  in  the 
same  count.  It  is  defective  unless  each  separate  alternative  charge  is 
alleged  with  certainty,  particularity  and  definiteness. 

3.  Same;  Curing  Defeet. — Where  the  indictment  contained  more 
than  one  count,  containing  alternative  averments,  one  of  which  fail- 
ed to  charge  an  offense,  the  defects  could  not  be  cured  by  an  elec- 
tion on  the  part  of  the  state  to  prosecute  only  on  the  other  alterna- 
tive averment. 

4.  Same;  Amendment. — An  indictment  is  the  act  of  the  grand  jury 
and  cannot  be  amended  without  the  consent  of  defendant  even  as  to 
inmiaterlal  matters. 

5.  Same:  Statutorff  Offense:  Lanf/uaf/e  of  Statute. — T'ndei*  Acts 
1911,  p.  11.  an  indictment  charging  that  defendant  unlawfully  pur- 
chased one  iron  stove  and  five  pieces  of  iron  pipe.  **or  other  material 
or  fixtures  pertaining  to  a  house"  without  first  having  complied  with 
the  statute,  was  fatally  defective,  since  it  is  not  sufficient  to  charge 


Digitized  by 


Google 


8  ]  OF  ALABAMA.  339 

[Dlx  V.  The  State.] 

an  offense  iu  the  words  of  the  statute  creating  it,  when  in  defining 
or  specifying  the  offense  in  the  indictment,  only  the  general  terms 
of  the  statute  that  succeeds  particular,  designated  prohibited  acts  are 
used. 

6.  Statuteti;  Confttruvtion;  General  and  (Specific  Words. — T'nder 
Acts  1911,  p.  11,  the  comprehensive  generic  terms  used  include  other 
acts  or  things  of  the  same  kind,  or  within  the  same  class  as  those 
particularly  enumerated. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Aemstbad  Brown. 

Paul  F.  Dix  was  convicted  of  unlawfully  dealing  in 
junk,  and  he  appeals.    Reversed  and  remanded. 

Omitting  formal  charging  part,  the  indictment  is  as 
follows:  "Paul  F.  Dix,  being  engaged  in  the  business 
of  a  junk  dealer,  or  dealing  in  junk,  in  the  city  of 
Montgomery,  Ala.,  did  unlawfully  purchase  or  otherwise 
acquire  from  Jack  May  one  iron  stove,  and  five  pieces 
of  iron  piping,  or  other  material  or  fixtures  pertaining 
to  a  house,  without  first  having  notified  in  writing,  at 
least  six  hours  before  said  purchase  or  acquisition  of 
said  property  was  completed,  the  chief  of  police  of  said 
city  of  Montgomery,  of  the  proposed  purchase  or  acqui- 
sition of  said  property,  and  giving  a  description  of  said 
property,  and  from  whom  the  purchase  or  acquisition 
was  to  be  made." 

Hill,  Hill.  Whiting  &  Stkune,  for  appellant.  The 
indictment  was  subject  to  the  demurrers  interposed,  and 
the  court  Avas  in  error  in  not  sustaining  the  same. — 
Johmon  i\  Htate.  32  Ala.  586;  Tlorton  v.  State,  60  Ala. 
72;  Honhshy  r.  State,  94  Ala.  55;  Rogerfi  i\  State,  117 
Ala.  192;  Dauner  r.  State,  54  Ala.  127;  Picl'ett  r.  State, 
60  Ala.  77;  State  v,  Plunkett,  2  Stew.  11.  Counsel  dis- 
cuss the  constitutionality  of  the  statute,  but  in  view  of 
the  opinion,  it  is  not  deemed  necessary  to  here  set  it  out. 
Counsel  contend  that  the  indictment  Avas  not  amendable 
except  with  the  consent  of  defendant,  and  that  the  state 
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could  not  cure  the  defect  by  seeking  to  elect  to  proceed 
under  the  good  alternative  in  the  count. — Ellis  v.  State, 
105  Ala.  74. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  construc- 
tion sought  to  be  given  the  statute  by  appellant  can- 
not he  wpheld..— Walton  v.  State,  62  Ala.  197;  Crosby  v. 
Haivthorn,  25  Ala.  221.  The  state  could  strike  either 
alternative  or  elect  to  proceed  under  either. — Burdine  v. 
State,  25  Ala.  64.  Counsel  cite  authorities  to  sustain 
the  constitutionality  of  the  act,  but  it  is  not  deemed  nec- 
essary to  here  set  them  out. 

PELHAM,  J.— The  indictment  on  which  the  defend- 
ant was  tried  and  convicted  contained  but  one  count  and 
was  drafted  with  a  view  of  charging  an  oflfense  under 
the  act  approved  Feb.  11,  1911,  to  regulate  the  business 
commonly  knoAvn  as  the  "junk  business,"  or  "junk  deal- 
ers."— Acts  1911,  p.  11.  The  averments  of  the  charging 
part  of  the  indictment,  after  alleging  the  defendant  to 
be  a  dealer  in  junk  or  a  junk  dealer,  etc.,  are,  so  far  as 
germane  to  the  question  to  be  considered,  as  follows: 
that  is,  they  charge  that  the  defendant  "did  unlawfully 
purchase  or  otherwise  acquire  from  Jack  May  one  iron 
stove,  and  five  pieces  of  iron  piping,  or  other  material 
or  fixtures  pertaining  to  a  house,  without  first  having," 
etc.  The  defendant  demurred  to  the  indictment,  assign- 
ing many  grounds,  among  others  those  attacking  the 
validity  of  the  indi(*tment  because  it  charged  the  defend- 
ant with  different  oflfenses  in  the  disjunctive,  and  alleg- 
ing that  one  of  the  alternative  averments  was  bad  in 
that  it  failed  to  specify  or  particularize  what  "other 
material  or  fixtures  pertaining  to  a  house"  was  pur- 
chased in  violation  of  the  statute. 
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The  statute  definiDg  the  offense  and  making  the  com- 
mission of  the  prohilrited  acts  a  misdemeanor  punishable 
by  a  fine  or  imprisonment  does  not  prescribe  a  form  for 
an  indictment  adapted  to  the  offense  created,  nor  does 
the  Code  furnish  a  form.  The  sufficiency  of  the  indict- 
ment must  therefore  be  tested  by  general  principles. 

It  is  settled  in  this  state  that  alternative  averments 
in  an  indictment  must  each  charge  an  indictable  offense, 
and  that  in  case  there  is  a  failure  in  this  particular,  and 
one  or  more  of  the  alternative  averments  charges  no  of- 
fense, then  the  indictment  is  bad  in  toto. — State  v.  Nix, 
165  Ala.  126,  51  South.  754;  Raisler  v.  8tat^,  55  Ala.  64; 
Horton  v.  State,  53  Ala.  493 ;  Hornshy  v.  State,  94  Ala. 
55,  10  South.  522;  Hill  r.  State,  145  Ala.  58,  40  South. 
654. 

The  alternative  averment  made  the  basis  of  attack  by 
demurrer,  "or  other  material  or  fixtures  pertaining  to 
a  house,"  is  in  the  Avords  used  by  the  statute,  it  is  true; 
but  it  is  not  sufficient  to  charge  an  offense  in  the  words 
of  the  statute  creating  it  when  in  defining  or  specifying 
the  offense  in  the  charge  or  presentment  only  the  gen- 
eral terms  of  the  statute  that  succeed  particular  desig- 
nated prohibited  acts  are  used. — Johnson  v.  State,  32 
Ala.  583 ;  Horton  v.  State,  supra. 

The  indictment  is  fatally  defective  if  it  contain  dis- 
junctive averments  in  the  same  count,  unless  each  sep- 
arate alternative  charge  is  alleged  with  certainty,  par- 
ticularity, or  definiteness. — Rogers  v.  State,  117  Ala. 
192,  23  South.  82 ;  Nohle  v.  State,  59  Ala.  73 ;  Pickett  v. 
State,  60  Ala.  77. 

The  statute  creating  and  defining  the  offense  for 
which  the  defendant  in  this  case  was  indicted  provides 
that  it  shall  be  unlaAvful  for  any  person  carrying  on  a 
junk  business,  or  dealing  in  junk,  to  purchase  or  other- 
wise acquire  from  any  person  "any  iron,  brass,  brasses, 
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lead,  lead  pipes,  locks,  bath  tubs  or  other  material  or 
fixtures  pertaining  to  a  house."  The  particular  specified 
acts  prohibited  and  made  an  offense  are  followed  by  the 
more  comprehensive  generic  terms,  and  these  generic 
terms  ai'e  immediately  preceded  by  and  connected  with 
the  things  particularly  specifie<l  by  the  words  "or  other." 
The  generic  terms  used  this  way  in  such  a  connection 
include  other  acts  or  things  of  the  same  kind  or  within 
the  same  class,  and  it  is  not  enough  to  aver  the  commisr 
sion  of  such  other  acts  or  things  in  the  general  language 
used  in  the  statute,  but  they  must,  to  constitute  a  good 
charge,  1h»  si)ecified  or  designated  more  particularly  than 
by  these  generic  terms,  including,  as  they  do,  other  and 
different  property  than  that  specified  and  enumerated 
by  particular  description  in  the  statute  creating  and 
defining  the  offense. — Johnson  v.  I^tate,  and  other  au- 
thorities cited  supra. 

The  recitals  in  the  bill  of  exceptions  and  judgment 
entry  show  that  an  attempt  was  made  by  the  state's  so- 
licitor to  avoid  the  invalidity  of  the  indictment  on  the 
ground  pointed  out  by  demurrer,  by  a  voluntary  election 
to  prosecute  only  for  a  purchase  of  those  things  or  arti- 
cles specified  and  particularly  designated  in  one  of  the 
alternative  aA'erments  contained  in  the  indictment.  An 
election  could  only  go  to  a  good  indictment,  and  this 
doctrine  could  not  apply  for  the  purpose  of  eliminating 
a  part  of  the  indictment  that  was  bad  in  its  entirety  as 
returned  by  the  grand  jury.  The  indictment  as  a  whole 
was  subject  to  the  infirmity  pointed  out  by  demurrer, 
and  could  not  be  cured  by  an  election  on  the  part  of 
the  state;  for,  if  it  was  otherwise,  then  a  resort  to  an 
election  could  be  had  to  eliminate  any  defective  aver- 
ment in  any  indictment,  no  matter  how  gross  or  glaring 
the  defect  rendering  the  indictment  void. 
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Such  a  proceeding  would  amount  to  an  amendment  of 
the  indictment  without  the  consent  of  the  defendant,  and 
an  indictment  is  the  act  of  the  grand  jury  and  cannot 
be  amended,  even  as  to  immaterial  matter,  without  the 
defendant's  consent. — Johnson  v.  StMe,  46  Ala.  212; 
Gregory  v.  State,  46  Ala.  151 ;  Shiff  v.  State,  84  Ala.  454, 
4  South.  419. 

The  judgment  of  the  court  below  must  be  reversed  for 
the  error  committed  in  overruling  the  demurrers  to  the 
indictment. 

Reversed  and  remanded. 


Youngr  V.  The  State. 

Grime. 

(Decided  June  17,  1913.    62  South.  1014.) 

Bill  of  Exceptions ;  Filing;  Time. — Where  a  judgment  was  en- 
tered in  a  criminal  case  on  November  12,  1912,  and  the  bill  of  excep- 
tions was  not  presented  to  the  trial  judge  until  February  12,  1913, 
the  presentation  was  not  within  the  90  days  as  required  by  section 
3019,  Code  1907,  and  hence,  the  bill  will  be  stricken  on  motion  as 
not  having  been  filed  with  the  trial  judge  in  the  time  allowed  by 
law. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabcb. 

Emanuel  Young  was  convicted  of  an  offense  and  he 
appeals.  Submitted  on  motion  to  strike  bill  of  excep- 
tions, and  on  the  merits.  Motion  to  strike  bill  of  ex- 
ceptions granted  and  cause  affirmed. 

E.  H.  Hill,  for  appellant.  Counsel  discusses  the  case 
on  its  merits,  but  in  view  of  the  opinion,  it  is  not  deemed 
necessarv  to  here  set  it  out. 
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R.  C.  Brigkbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  general,  for  the  State.  The  bill  of 
exceptions  was  not  filed  with  the  trial  judge  until  the 
92d  day  from  the  date  of  the  judgment,  and  hence,  was 
not  filed  within  the  time  required  by  law,  and  should  be 
stricken. — Sec.  3019,  Code  1907.  There  is  no  error  of 
record,  and  the  cause  should  be  affirmed, 

THOMAS,  J. — This  case  is  submitted  on  the  merits, 
and  on  the  motion  of  the  Attorney  General  to  strike  the 
bill  of  exceptions.  The  motion  must  prevail,  since  it  ap- 
pears that  the  bill  of  exceptions  was  not  presented  to 
or  filed  with  the  trial  judge  within  90  days  from  the  day 
on  which  the  judgment  was  entered ;  the  judgment  hav- 
ing been  entered  on  November  12,  1912,  and  the  bill  pre- 
sented to  the  trial  judge  on  February  12,  1913,  92  days 
thereafter.— Code,  §  3019. 

We  have  examined  the  record  proper,  and  find  no 
errors  therein.    The  judgment  of  conviction  is  affirmed. 

Affirmed. 


Mansfield  r.  The  State. 

Crime, 

(Decided  .Time  IG.  1018.     <S  South.  11.) 

Costs:  Sent  cure  for;  Time. — A  judgment  sentencing  to  hard 
hibor  for  costs  should  ascertain  the  number  of  days  at  hard  labor 
retiulred  to  pay  the  costs,  and  failing  to  do  so,  the  appellate  court 
will  reverse  back  to  the  judgment  and  remand  the  cause  for  proper 
sentence,  where  the  record  fails  to  show  the  amount  of  the  costs 
sufficiently  to  enable  the  appellate  court  to  ascertain  and  fix  the 
time. 

Ai*i»KAi.  from  Pike  Law  (.'ourt. 
Heard  before  lion.  T.  L.  Bokum. 
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Mary  Mansfield  was  convicted  of  an  offense,  and  she 
appeals.  Reversed  and  remanded  for  the  imposition  of 
the  proper  sentence. 

No  counsel  marked  for  appellant. 

R.  C.  Bbickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — ^There  is  no  bill  of  exceptions  in 
this  case,  and  we  find  no  error  in  the  record,  except  that 
in  the  judgment  rendered,  upon  the  defendant's  failure 
presently  to  pay  the  fine  and  costs,  she  was  sentenced 

"to days  at  hard  labor  for  Pike  county  to  pay 

the  cost  at  75  cents  per  day."  While  the  failure  of  the 
judgment  to  state  the  number  of  days  at  hard  labor  to 
which  the  defendant  was  sentenced  may  not  be  a  defect 
in  it  of  which  she  could  complain  on  appeal,  yet  the 
judgment  should  be  corrected  in  that  particular.  As 
the  record  does  not  inform  us  of  the  amount  of  the  costs 
in  the  case,  so  as  to  enable  us  to  supply  the  omission  in 
the  judgment,  it  will  be  afiSrmed,  except  as  to  that  part 
of  it  above  set  out,  and  as  to  that  part  of  its  sentence 
of  the  defendant  it  is  reversed,  and  the  cause  will  be 
remanded,  to  the  end  that  the  trial  court  may  correct  its 
judgment,  bj'  stating  the  proper  number  of  days  at  hard 
labor  to  which  the  defendant  is  sentenced  for  the  pay- 
ment of  the  costs. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 
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Harper  r.  The  State. 

Larceny, 

(Deoidea  Juue  ]2.  1913.     Rehearing  denied  June  27,   1913. 
63  South.  23.) 

1.  Larceny;  Conflicting  Evidence;  Directing  Verdict. — Under  the 
evidence  in  this  case  the  court  could  not  properly  direct  a  verdict 
for  defendant. 

2.  Same;  Instruction. — Charges  asserting  that  defendant  should  be 
acquitted  if  he  took  the  prosecutor's  pocket  book  with  his  consent, 
or  if  prosecutor  gave  it  to  him  to  keep,  where  there  was  no  evidence 
to  support  them,  were  properly  refused,  it  appearing  that  defendant 
denied  having  the  i>ocketbook,  and  that  the  prosecutor  testified  that 
it  was  stolen. 

3.  Charge  of  Court;  Reasonable  Douht. — A  charge  asserting  that 
if  a  single  Juror  has  a  reasonable  doubt  of  defendant's  guilt  the 
Jury  should  acquit,  is  properly  refused. 

4.  Same;  Argumentative. — ^A  charge  asserting  that  if  defendant  is 
convicted  of  stealing  prosecutor's  pocketbook,  the  prosecutor  would 
have  the  right  to  a  Judgment  against  defendant  for  the  money,  and 
his  interest  in  testifying  should  be  taken  into  account  is  not  only 
argumentative,  but  has  a  tendency  to  confuse  and  mislead. 

Appeal  from  Limestone  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbake. 

Wilmer  Harper  was  convicted  of  grand  larceny,  and 
he  appeals.    Affirmed. 

Defendant  was  accused  of  taking  fl35  from  C.  H. 
Robinson  while  he  was  asleep.  Said  Robinson  testified: 
That  he  was  drinking,  and  was  out  at  the  fair  grounds 
in  Athens,  when  defendant  said  to  him :  "Let's  go  take 
a  dope;  it  will  help  you."  That  Sam  Black  said  to  wit- 
ness: "Give  your  money  to  your  wife  to  keep."  And 
defendant  said:  "Do  not  give  your  money  to  anybody; 
keep  it  yourself."  That  after  defendant  and  witness 
had  taken  a  drink,  defendant  said  to  witness:  "The 
police  will  get  you  for  being  drunk  if  you  don't  get  away 
from  here,  so  come  go  with  me,  and  I  will  take  care 
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of  you/'  They  went  ofiP  down  the  branch  and  sat  down, 
and  witness  soon  went  to  sleep.  That  he  was  partially 
awakened  by  defendant  taking  his  pocketbook  out  of  his 
pocket,  and  that  witness  said  to  defendant :  "What  are 
you  doing?"  And  defendant  replied:  "I  am  going  to 
take  care  of  your  money  for  you."  Whereupon  witness 
again  went  oflf  to  sleep,  and  when  he  awoke  defendant 
was  gone,  and  his  money  gone  with  him.  It  was  further 
shown  that  later  on  that  night  the  defendant  was  seen 
with  some  money.  Defendant  denied  any  connection 
with  the  offense,  stated  that  he  went  off  with  Robinson 
as  testified  to  by  Robinson,  that  he  went  to  sleep,  and 
that  when  he  waked  up  Robinson  was  gone,  and  that 
he  had  never  seen  or  heard  of  Robinson's  money,  ex- 
cept that  he  was  accused  of  taking  it. 

The  following  charges  were  refused  defendant:  (B) 
"If  you  believe  from  the  evidence  in  this  case  that  de- 
fendant took  the  pocketbook  out  of  the  pocket  of  Robin- 
son with  the  knowledge  and  consent  of  Robinson,  then 
defendant  is  not  guilty  of  larceny,"  (D)  "If  you  be- 
lieve from  the  evidence  that  Robinson  gave  the  pocket- 
book  to  defendant  to  keep  for  him,  and  you  further  be- 
lieve he  kept  the  pocketbook,  then  I  charge  you  defend- 
ant is  not  guilty  of  larceny."  (C)  "If  there  is  a  single 
juror  trying  this  case  who  is  not  convinced  from  the 
evidence  in  this  case  beyond  all  reasonable  doubt  of  the 
guilt  of  defendant,  then  you  should  acquit  defendant." 
(E)  "If  you  convict  defendant,  then  Robinson,  whose 
money  is  alleged  to  have  been  stolen,  will  have  a  judg- 
ment against  defendant  for  the  amount  of  money  you 
may  find  was  stolen,  and  you  may  look  to  the  fact  of 
the  interest  any  witness  may  have  in  the  conviction  of 
defendant  in  considering  the  evidence." 
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M.  K.  Ci-.BMBNTS^  for  appellant.  Counsel  discusses 
the  errors  assigned  and  the  exceptions  reserved,  but 
without  citation  of  authority,  except  as  to  the  charge 
relative  to  the  right  to  a  judgment  for  the  money  in  the 
event  of  conviction,  as  to  which  charge  counsel  cites 
section  7327,  Code  1907. 

R.  C.  Beickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Counsel  dis- 
cuss the  charges  refused,  but  without  citation  of  au- 
thority. 

PELHAM,  J. — No  exception  is  shown  to  have  been 
reserved  to  the  ruling  of  the  court  on  any  matter  of  evi- 
dence, and  the  only  questions  presented  by  the  record 
are  the  refused  charges. 

The  evidence  is  in  conflict,  and  the  general  charge  re- 
quested by  the  defendant  could  not  properly  have  been 
given.  It  is  not  within  the  province  of  the  court  to  di- 
rect the  verdict  under  such  circumstances. — Wright  v. 
atate,  156  Ala.  108,  47  South.  201. 

Charges  B  and  D  are  abstract  as  applieil  to  the  facts 
of  the  csise,—Shelton  v.  State,  144  Ala.  160,  42  South. 
30;  Ha7idy  v.  State,  121  Ala.  13,  25  South.  1023.  These 
charges  raise  questions  which  were  not  issues  in  the 
iT'mh— Washington  v.  State,  155  Ala.  2,  46  South.  778. 

Charge  C  predicates  an  acquittal  on  the  failure  of 
every  juror  to  be  convinced  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendant. — Outler  v.  State,  147  Ala. 
39,  41  South.  460;  Parker  v.  State,  5  Ala.  App.  64,  59 
South.  518. 

(Charge  E  so  couples  different  legal  propositions  as 
to  convert  them  into  an  argument  for  the  evident  pur- 
pose of  discrediting  the  testimony  of  the  state's  witness, 
and  thus  had  a  tendencv  to  confuse  or  mislead.     The 
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court  is  uDder  do  duty  to  give  a  charge  that  is  Urgumen- 
tative  (Greer  v.  State,  156  Ala.  15,  47  South.  300;  Hill 
V,  State,  156  Ala.  3,  46  South.  864),  and,  even  though  a 
charge  asserts  a  correct  proposition  of  law,  the  court 
Mill  not  be  put  in  error  for  refusing  it  unless  free  from 
all  tendency  to  confuse  or  mislead. — A.  B.  d  Ry.  Co.  v, 
WhiiJcr,  154  Ala.  530,  46  South.  262. 

The  record  shows  no  error,  and  the  judgment  of  the 
lower  court  will  be  affirmed. 

Affirmed. 


Blalock  V.  The  State. 

Stock  at  Large. 

(Decided   June   21,   1913.    Rehearing  denied   July   8,   1913. 
63  South.  26.) 

1.  Animals:  f^tock  at  Large;  Evidence. — The  evidence  In  this  case 
examined  and  held  sufficient  to  authorize  and  sustain  a  finding  by 
the  jur>'  that  the  defendant  knowingly  permitted  his  stock  to  run 
at  large  in  a  stock  law  district. 

2.  Same;  Instruction. — A  charge  asserting  tliat  a  person  not  living 
in  a  stock  law  district  has  the  right  to  permit  his  stock  to  rmi  at 
large,  and  is  not  required  to  keep  a  guard  to  prevent  them  from 
going  into  a  stock  law  district,  and  that  defendant  would  not  be 
guilty  unless  he  had  knowledge  that  his  stock  were  at  large  in  the 
stock  law  district  at  the  time  charged  in  the  indictment,  was  prop- 
erly refused  as  being  argumentative  and  misleading,  if  not  other- 
wise objectionable. 

3.  Trial;  Argument  of  Counsel. — The  remarks  of  counsel  consid- 
ered and  held  not  a  statement  of  fact,  but  an  argument  illustrating 
the  consequences  that  might  result  from  the  failure  of  the  jury  to 
do  its  duty,  and  hence,  not  erroneous. 

(Thomas,  J.,  dissenting  in  part.) 

Appeal  from  Cherokee  Circuit  Court. 

Heard  l)efore  Hon.  W.  W.  Haral^n. 

John  W.  Blalock  was  convicted  of  allowing  stock  to 
run  at  large  in  a  stock  law  district,  and  he  appeals. 
Affirmed. 
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The  followiiig  is  charge  2:  "A  person  not  living  in 
a  stock  law  district  would  have  the  right  to  let  his  stock 
run  at  large  in  such  district,  and  he  would  not  be  re- 
([uired  to  keep  a  guard  with  his  stock,  to  prevent  them 
from  going  into  a  stock  law  district;  that  would  be  a 
burden  placed  on  defendant  not  contemplated  by  law, 
and  unless  you  believe  beyond  all  reasonable  doubt  that 
the  defendant  had  knowledge  that  at  the  particular 
time  covered  by. the  indictment  his  stock  were  running 
at  large  in  the  stock  law  district,  you  will  find  the  de- 
fendant not  guilty."  The  remarks  of  the  solicitor  were 
as  follows:  *'If  you  turn  this  man  loose,  it  will  be  a 
license  for  all  them  people  up  there  in  beat  24  to  turn 
their  stock  out." 

Ht'CiH  Reed,  for  appellant.  The  evidence  was  not  suf- 
ficient to  authorize  a  conviction. — Acts  1909,  p.  41; 
Vauf/han  r.  Walker,  133  Ala.  659;  Jones  v.  Hines,  157 
Ala.  624;  WlweJer  r.  State,  111  Ala.  248;  Price  v.  V.  8., 
165  r.  S.  311 ;  PN(fh  v.  State,  58  South.  936;  Jordm  v. 
State,  59  South.  710.  Under  the  authorities  the  charges 
lequesteil  should  have  been  given.  The  court  was  in 
error  in  not  excluding  the  solicitor's  argument. — Roden 
V,  State,  58  South.  72. 

R.  C.  Brickeu^,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  cause 
should  be  affirmed  on  the  authority  of  Pugh  v.  State,  4 
Ala.  A  pp.  144. 

PELHAM,  J. — The  defendant  was  convicted  of  un- 
lawfully and  knowingly  permitting  stock  to  run  at  large 
in  a  stock  law  district.  He  contends  that  the  evidence 
was  insufficient  to  justify  a  conviction.  The  defendant 
lived  in  a  beat  adjacent  to  the  stock  law  district,  and 
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it  was  shown  by  the  state's  witnesses,  and  admitted  by 
the  defendant  on  cross-examination,  that  on  three  occa- 
sions he  had  been  notified  of  the  depredations  of  his 
hogs  at  this  place  in  the  stock  law  district,  and  that 
twice  before  he  had  been  called  upon  to  settle  damages 
on  this  account.  The  evidence,  we  think,  was  sufficient 
to  aflford  a  basis  for  the  finding  of  the  jury  that  the  de- 
fendant, as  charged  in  the  indictment,  unlawfully,  know- 
ingly permitted  his  stock  (hogs)  to  run  or  be  at  large 
in  a  stock  law  district,  or  territory,  wherein  live  stock 
are  prohibited  by  law  from  running  at  large. 

Charge  No.  2,  refused  to  the  defendant,  might  well 
have  been  refused  for  its  argumentative  and  misleading 
tendency,  even  if  otherwise  unobjectionable. 

The  excerpt  from  the  argument  of  the  solicitor  set  out 
in  the  bill  of  exceptions,  to  which  objection  was  offered, 
and  to  exclude  which  a  motion  was  made,  cannot  be 
taken  to  mean  more,  when  construed  in  connection  with 
the  evidence,  than  that  it  was  the  duty  of  the  jury  to 
convict  the  defendant,  if  the  evidence  was  sufficient,  for 
the  purpose  of  deterring  others  from  committing  similar 
offenses.  This  is  one  of  the  objects  sought  to  be  attained 
by  the  enforcement  of  the  criminal  laws  and  punish- 
ment of  offenders  against  it.  At  most  it  could  be  deem- 
ed no  more  than  an  argument,  intended  to  illustrate  the 
evil  consecpiences  that  might  result  from  a  failure  of 
the  jury  to  do  their  duty  in  the  premises  if  the  evidence 
was  sufficient  to  authorize  a  conviction.  It  does  not 
appear  from  the  isolated  excerpt  set  out  that  the  solic- 
itor was  asserting  any  fact,  and  it  is  not  error  to  refuse 
to  exclude  the  argument  of  counsel,  although  not  strict- 
ly pertinent,  when  no  fact  is  asserteil,  but  simply  an 
inference  is  drawn  and  argument  made  thereon. — L.  d 
X,  R.  If.  To.  r.  Perkins,  165  Ala.  471,  51  South.  870, 
21  Ann.  Cas.  1073. 
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We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  lower  court  is  afSirmed. 
Affirmed. 

Thomas,  J.,  dissents  as  to  what  is  said  as  to  the  argu- 
ment of  the  solicitor,  being  of  opinion  that  it  should 
work  a  reversal. 


Smith  V.  The  State. 

Practicing  Medicine  Without  License. 

(Deckled  May  13,  1913.     Rehearing  denied  June  6,  1913. 
63  South.  28.) 

1.  Indietmcnt  and  Information;  Sufficiency. — An  indictment  drawn 
in  accordance  witli  form  S4,  section  7161,  Code  1907,  is  sufficient  to 
charge  tlie  offense  denounced  by  section  7564,  (^ode  1907.  and  not 
subject  to  demurrer. 

2.  Physicians  and  Surgeons;  Regulation:  Constitutionality. — Tlie 
statute  re<iuiring  a  oertiticate  of  qualification  from  the  State  Board 
of  Medical  Examiners,  is  not  an  unconstitutional  exercise  of  the 
police  i)ower  as  applied  to  a  mental  healer  for  comi)en8ation. 

3.  Same:  Practicing  Without  Authority;  Mental  Healer. — One  who 
attempts  for  compensation  to  heal  diseases  by  the  i)ower  of  mental 
BUgKestlon,  using  harmless  piils  and  electric  treatment  merely  as  an 
aid  tJ  this  suggt'stion,  and  wlio  does  not  attempt  to  treat  cases  requir- 
ing surgical  skill  must  first  take  the  examination  and  obtain  a 
certificate  of  qualification  from  the  State  Board  of  Medical  Exam- 
iners as  required  by  section  1626,  et  se<i.,  Code  1907.  otherwise,  he  is 
subject   to   the   ijrovisions   and   penalty   i)rescribed   by   section   7r)64. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  Gwin. 

J.  J.  Smitli  was  convicted  of  treating  diseases  for 
compensation  without  having  obtained  a  certificate  from 
the  Board  of  Medical  Examiners,  and  he  appeals.  Af- 
firmed. 

EsTEs,  Jonj:s  &  Welch,  for  appellant.  Under  the  evi- 
dence defendant  was  not  liable  to  conviction  under  sec- 
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tion  7564,  and  the  demurrers  to  the  indictmeDt  should 
have  been  sustained. — 187  TJ.  S.  94,  135  Fed.  1. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment followed  the  Code  form  and  was  therefore  suffi- 
cient.— ^Form  84.  The  other  questions  presented  have 
been  determined  adversely  to  appellant's  contention. — 
Bragg  v.  State,  134  Ala.  165. 

THOMAS,  J. — ^The  defendant  was  convicted  of  the  of- 
fense prohibited  by  section  7564  of  the  Code,  treating 
human  diseases  without  having  obtained  a  certificate 
of  qualification  from  the  State  Board  of  Medical  Exami- 
ners. The  form  of  indictment  prescribed  by  law  for 
charging  such  offense  was  followed  in  this  case,  and  the 
complaint  was  therefore  not  subject  to  the  demurrer 
interposed  to  it. — Code,  §  7161,  form  84 ;  Carter  v.  State, 
3  Ala.  App.  112,  57  South.  1022.  The  case  was  tried  by 
the  court  without  the  intervention  of  a  jury,  as  provided 
by  law,  upon  an  undisputed  state  of  facts. 

It  is  admitted  that  the  defendant,  who  within  the  past 
12  months  moved  into  Jefferson  county,  held  himself  out 
and  offered  to  treat  and  did  treat  human  diseases  for  a 
consideration  in  money;  that  he  gave  the  patient,  in 
the  particular  case  relied  on  by  the  state  for  conviction, 
a  little  bottle  of  white  pills  to  take  internally,  and  had 
her  place  her  feet  in  a  tub  of  water,  while  holding  with 
her  hands  the  cords  of  a  dry  electric  battery,  which  he 
had  placed  in  the  tub;  that  he  diagnosed  the  case  of 
the  patient  as  that  of  "general  debility,"  and  professed 
to  be  able  to  cure  her  entirely  with  10  or  12  of  such  elec- 
trical treatments  at  fl  per  treatment,  promising  a  re- 
fund of  the  money  if  no  good  resulted. 

28  CA 
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The  defeDdant  styles  himself  a  "Vitapathic  and  Seleu- 
tific  llealer,''  and  as  a  witness  in  his  own  behalf  ex- 
plained his  system  of  treatment  substantially  as  follows: 
''I  treat  diseases  of  human  beings,  rather  I  bring  about 
a  state  of  thought  in  the  patient  which  works  the  heal- 
ing of  disease.  It  is  really  the  power  of  mind  over 
matter.  ♦  ♦  ♦  if  we  can  get  a  person  to  really  thinking 
and  believing  that  he  is  getting  better  and  is  going  to 
get  well,  he  will  get  well.  As  to  the  little  white  pills 
I  give,  they  are  simply  a  little  predigested  food.  ♦  ♦  ♦ 
I  do  not  give  them  as  a  curative  remedy,  nor  did  I  have 
the  person  use  the  electric  battery  as  a  curative  remedy, 
but  simply  to  assist  me  in  getting  the  patient  to  the 
point  of  believing,  upon  my  suggesting  it,  that  he  is 
getting  better  and  is  going  to  get  well.  ♦  •  ♦  The  rea- 
son the  use  of  these  things  helps  me  in  getting  a  person 
to  believe  in  the  fact  that  he  is  going  to  get  well  is  be- 
cause people  all  over  the  country  are  so  accustomed  to 
medicine  being  used  as  a  cure  for  disease  that  by  the  em- 
ployment of  what  appears  to  be  such,  in  connection  with 
my  suggestion  of  health,  I  can  bring  about  the  desired 
mental  action  quicker  and  sometimes  more  effectively. 
These  means  are  entirely  harmless  and  inelBfective  as  a 
remedy,  aiding  only  as  a  suggestion.  Anybody  could 
give  the  little  pills-»-all  of  them  could  be  taken  without 
bad  effect — and  anybody  could  apply  the  little  battery, 
a  single  little  dry  telephone  battery  with  two  little 
cords  attached  to  it.  *  *  *  I  do  not  always  use  the  same 
thing  for  the  same  disease.  I  sometimes  use 
salves  or  simi)le  salt  water  to  get  the  patient's 
mind  in  proper  condition.  In  some  cases  1  do 
not  use  anything;  that  is,  when  without  it  I 
can  get  the  attention  of  the  patient  and  l)elief  on  his 
part  in  his  recovery.  ♦  ♦  ♦  There  is  no  hypnotism 
whatever  about  mv  svstem  of  treatment.     I  know  noth- 
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ing  about  hypuotism.  lu  order  for  a  person  to  treat 
diseases  on  the  system  or  plan  I  use,  or  rather  in  order 
for  a  person  to  be  able  to  bring  about  a  state  of  mental 
condition  or  belief  that  will  result  in  the  cure  of  dis- 
ease, it  is  not  necessary  for  him  to  understand  anything 
about  chemistry,  anatomy,  physiology,  etiology,  pathol- 
ogy, symptomatology,  and  diagnosis  of  disease;  obstet- 
rics and  obstetrical  operations,  gynecology,  major  and 
minor  surgery,  physical  diagnosis,  diseases  of  the  eye, 
ear,  nose,  and  throat,  hygiene  or  inedical  jurisprudence, 
[the  subjects  which  an  applicant  is  required  by  section 
1627  of  the  Code  to  stand  an  examination  upon  before 
the  State  Board  of  Medical  Examiners  and  receive  a 
certificate  of  qualification,  before  he  is  permitted  to 
practice  any  system  whatsoever  of  treatment  for  human 
diseases ;  otherwise  he  incurs  the  penalty  of  section  7564 
of  the  Code,  under  which  defendant  is  charged.]  A  per- 
son without  any  education  whatever  can  use  my  system 
of  treatment  just  as  effectively  as  I  can,  just  so  they 
understand  how  to  briflg  into  play  the  conscious  real 
mental  power  resting  in  every  intelligent  person.  It 
is  the  power  of  mind  over  matter,  over  the  body.  I  do 
not  treat  persons  for  broken  limbs,  or  in  cases  of  ob- 
stetrics, etc.,  that  requires  surgical  assistance.'' 

We  do  not  doubt  that  the  mind  exercises  a  potent  in- 
fluence over  the  body,  nor  but  what  its  state  in  many 
cases  has  materially  to  do  with  the  condition  of  the 
body;  nor  do  we  doubt  the  efficacy  of  mental  suggestion 
as  a  force  or  agency  in  leading  nature  to  assert  itself 
and  effect  a  cure  of  many  of  the  ills  tliat  flesh  is  heir  to, 
nor  but  what  that  suggestion  may  be  often  effectually 
aided  by  the  employment  upon  the  patient  of  ineffective, 
but  supposed  effei^tive,  physical  remedies,  resembling  in 
kind,  but  without  his  knowledge,  differing  in  character 
from  those  that  he  has  been  accustomed  to  associate 
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in  hiR  luiDd  with  and  to  see  used  in  the  cure  of  disease. 
For  the  purposes  here,  the  philosophy  of  defendant's 
treatment  may  be  conceded,  even  to  the  full  extent  of 
tlie  power  he  claims  for  it,  with  no  limitations  upon  it 
save  those  he  admits,  and  yet  the  practice  of  it,  in  our 
opinion,  falls  within  the  inhibition  of  the  law,  its  letter 
and  purpose,  unless  the  defendant  first  stands  an  exami- 
nation upon  those  branches  of  medical  science  or  learn- 
ing hereinbefore  enumerated,  and  receives  a  certificate 
of  proficiency  therein — except  major  surgery,  upon 
which  he  is  not  required  by  the  law  to  stand  an  exami- 
nation if  he  states  in  writing  before  the  examiners  that 
lie  does  not  propose  to  employ  that  in  his  practice. — 
Political  Code,  §  1626  et  seq. ;  Criminal  Code,  §  7564. 

The  section  of  the  Criminal  Code  cited  is  a  part  of 
the  same  act  (Act  Aug.  7,  1907,  p.  591)  as  that  incorpor- 
ated in  the  sections  of  the  Political  Code  cited.  The  act 
mentioned  was  passed  after  the  decision  of  Bragg  v. 
State,  134  Ala.165,  32  South.  767,  58  L.  R.  A.  925,  and 
therefore  with  knowledge  on  the  part  of  the  Legislature 
of  such  decision.  Indeed  the  history  of  that  legislation, 
as  disch)sed  by  the  journals  of  the  House  and  Stenate 
and  the  original  bill  (House  Bill  675),  in  which  the  act 
had  its  inception,  will  show  that  that  decision  gave  rise 
to  the  legislation,  which,  while  designed  in  its  origin  to 
destroy  the  eflfect  of  that  decision,  construing  the  then 
existing  statutes  as  preventing  the  practicing  of 
osteopathy  without  standing  the  examination  then  re- 
quired, culminated  in  an  amended  bill,  which  became 
the  statute  here  violated,  and  which,  among  other 
changes  wrought  in  the  law,  broadened  the  language, 
as  to  the  class  of  persons  to  whom  it  should  be  applica- 
ble, from  those  "practicing  medicine  in  any  of  its 
branches  or  departments,"  the  language  of  the  statute 
construed   in  Bragg  v.   State,  supra,  as  extending  to 
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osteopaths,  to  "all  persons  who  treat  or  offer  to  treat 
diseases  of  human  beings  by  any  system  of  treatment 
whatsoever,"  the  language  of  the  present  statute. 

The  clause  is  indeed  comprehensive  in  its  scope  as 
to  the  class  of  persons  upon  whom  the  law  is  to  oper- 
ate; nor  are  we  prepared  to  doubt  the  wisdom  of  the 
enactment,  or  the  eXtensiveness  of  its  intended  appli- 
cation. The  law  leaves  the  practitioner  free  to  adopt 
any  system  or  kind  of  healing  or  cure  that  he  may  see 
fit,  whatever  it  be,  whether  it  be  physical  or  mental,  or 
both;  it  requires  an  examination  upon  no  system  of 
therapeutics,  and  exacts  no  certificate  of  proficiency 
therein.  What  it  does  require  is  the  standing  of  a  suc- 
cessful examination  upon  those  branches  of  medical 
learning — chemistry,  anatomy,  physiology,  etiology, 
pathology,  symptomatology,  gynecology,  diagnosis  of 
disease,  physical  diagnosis,  diseases  of  the  ear,  eye,  nose, 
and  throat — a  knowledge  of  which  is  deemed  necessary 
to  an  intelligent  understanding  of  the  human  body,  its 
composition,  organs  and  their  functions,  and  to  an  abil- 
ity to  know  when  it  is  diseased  and  when  it  is  not,  and 
when  so,  to  be  able  to  properly  diagnose  the  trouble, 
a  sine  qua  non  to  intelligent  treatment  of  any  sort; 
and  a  successful  examination  upon  hygiene,  so  that  the 
practitioner  will  know  how  to  prevent  disease  and  may 
avoid,  at  least,  the  spread  and  communication  to  others 
of  the  diseases  of  his  patients,  or  to  them  of  other  dis- 
eases; and  a  successful  examination  upon  medical  juris- 
prudence, so  that,  when  called  upon  to  testify  as  to  cases 
coming  under  his  observation,  he  may  be  an  intelligent 
witness,  and  as  such  be  able  to  render  aid  to  the  courts 
in  the  investigation  of  truth  and  the  administration  of 
the  law  of  the  land ;  and  a  successful  examination  upon 
obstetrics  and  obstetrical  operations,  a  knowledge  of 
which,  as  practically  admitted  by  the  defendant  himself. 
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is  iiidispeusiible  to  the  ability  to  relieve  suffering  and 
save  life  in  some  of  such  cases,  which  are  known  to  be 
frequent.  He  says,  as  hereinbefore  quoted:  "I  do  not 
treat  persons  for  broken  limbs,  or  in  cases  of  obstetrics, 
etc.,  that  require  surgical  assistance."  Without  the  re- 
quisite learning  in  obstetrics  how  would  he  know  a  case 
that  ne(MUHl  surgical  assistance  from  one  that  did  not, 
when  sent  for  to  give  relief?  And  if  he  did  not,  what 
would  become  of  his  patient  while  he  mistakenly  applied 
his  remedy,  supposing  it  was  not  a  case  needing  surgical 
assistance,  when  in  fact  it  was?  If  the  patient  dies,  is 
he  to  be  excused  because  his  remedy  was  a  harmless  one 
and  did  no  hurt,  when  there  has  been  a  neglect  to  use 
what  it  is  admitted  by  him  would  have  been  an  effectual 
remedy,  but  which  he  did  not  use  himself  because  of  a 
want  of  knowledge  as  to  how  to  use  it,  and  did  not  call 
in  another  to  use,  who  did  know  how,  because  of  a  like 
want  of  knowledge  as  to  when  the  conditions  were  such 
as  to  render  its  use  necessary?  Without  the  ability  to 
diagnose  disease  hoAv  would  the  defendant  know  a  case 
of  pregimncy  in  certain  stages  from  a  case  of  tumor  of 
the  womb?  Will  each  pass  away  by  means  of  mental 
suggestion? 

These  admissions  of  the  defendant,  in  themselves, 
prove  the  wisdom  of  the  law,  and  the  necessity  for  re- 
quiring, as  a  protection-  to  the  people,  that  the  profes- 
sional healer  or  curer,  who  holds  himself  out  to  serve 
the  public  in  that  capacity,  whatever  be  his  system  of 
treatment,  have  knowledge  of  those  branches  of  learn- 
ing named  in  the  law,  to  the  end  that,  while  leaving  him 
free  to  choose  his  own  curative  means,  the  public  may 
be  assured  that  the  choice  shall  be  made  only  after  an 
intelligent  understanding  of  the  nature  of  the  trouble 
he  offers  to  treat,  and  of  the  human  body  to  which  he 
assumes  to  minister.  The  fact  that  the  remedy  he  adopts 
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is  entirely  harmless,  and  might  be  as  effectively  used  by 
an  uneducated  as  an  educated  person,  does  not,  as  seen, 
relieve  the  danger  to  the  public  resulting  from  intrusting 
their  lives  and  health  to  a  practitioner  of  cures  who  is 
ignorant  of  those  things  a  knowledge  of  which  science 
and  experience  have  demonstrated  to  be  highly  useful 
and  beneficial,  if  not  necessary,  in  any  system  of  treat- 
ment. 

The  law  is  a  police  regulation,  designed  for  the  pro- 
tection of  the  public  {Brooks  v.  Stute,  88  Ala.  122,  6 
South.  902),  and  we  are  clear  in  the  opinion  that  the 
case  made  against  defendant  falls  within  its  terms  and 
spirit,  and  that  the  statute  is  not  unconstitutional,  at 
least  in  so  far  as  this  case  is  concerned.  Whether  the 
statute  is  applicable  to  one  who  practices  faith  of  mental 
cures,  not  for  compensation,  but  gratuitously  out  of  a 
sense  of  religious  duty,  or  whether,  if  it  was  intended 
to  so  apply,  it  would  be  unconstitutional  as  against  such 
persons  because  of  an  infringement  of  our  Bill  of  Rights, 
guaranteeing  religious  freedom,  is  a  question  we  need 
not  and  do  not  decide,  and  upon  which  we  express  no 
opinion  whatever,  since  that  question  is  not  before  us. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Pierce  v.  The  State. 

Embezzlement. 

(Decided  June  3,  1913.     63  South.  33.) 

1.  Bill  of  Exceptions;  Filing;  Time.— Where  a  bill  of  exceptions  is 
not  filed  with  the  trial  judge  withiu  90  days  from  the  date  of  the 
Judgment  of  conviction  as  required  by  section  3019,  Code  1907,  it  will 
be  stricken  on  motion. 
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2.  Criminal  Law;  Former  Jeopardy, — Where  defendant's  plea  of 
former  jeopardy  shows  that  the  jury  was  discharged  on  defendant's 
own  motion  after  defendant  had  pleaded  not  guilty,  and  the  jury 
had  been  sworn,  it  interposed  no  bar  to  a  subsequent  prosecution,  and 
a  demurrer  was  properly  sustained  thereto. 

Appeal,  from  Madison  Law  and  Equity  Court. 

Heard  before  Hon.  James  H.  Ballbntine. 

Berry  Pierce  was  convicted  of  embezzlement,  and  he 
appeals.    Affirmed. 

The  plea  in  abatement  sets  up  that  on  the  7th  day  of 
November,  1912,  defendant  was  duly  arraigned  and 
pleaded  not  guilty  to  said  offense  charged,  which  is  in 
substance  as  follows :  ( Here  follows  indictment  similar 
to  the  one  on  which  this  trial  was  had. )  Defendant  was 
put  upon  trial  for  such  offense,  and  after  having  plead- 
ed guilty,  and  after  hearing  the  greater  part  of  the  evi- 
dence for  the  state,  the  defendant  was  informed  that 
one  of  the  members  of  the  jury  trying  the  case  was  also 
a  member  of  the  grand  jury  who  returned  the  indict- 
ment, and  he  was  stricken  from  the  panel,  and  the  court 
thereupon  instructed  defendant,  after  he  had  refused  to 
proceed  further  with  the  cause,  to  put  in  writing  what 
he  desired  to  be  done  in  the  case,  whereupon  defendant 
by  his  attorney  moved  to  quash  the  panel,  and  the 
court  thereupon  quashed  the  panel,  and  continued  the 
cause. 

C.  T.  Geimmett,  and  Dougias  Tayloe^  for  appellant. 
No  brief  reached  the  Reporter. 

R.  C.  IJrickell^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J.— The  motion  made  by  the  Attorney 
General  to  strike  the  bill  of  exceptions  in  this  case  must 
b(»  granted.     The  judgment  was  entered  on  January  8, 
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1913,  and  the  bill  of  exceptions  was.  presented  to  the 
presiding  judge  on  April  9,  1913 — not  within  90  days 
from  the  day  on  which  the  judgment  was  entered,  as 
required  by  the  statute. — Code,  §  3019, 

It  was  not  error  to  sustain  the  demurrer  to  the  de^ 
fendant's  plea  of  former  jeopardy.  The  averments  of 
the  plea  showed  that  it  was  on  the  motion  of  the  defend- 
ant that  the  jury  in  the  former  trial  was  discharged 
before  any  verdict  was  rendered.  This  being  true,  he 
w^as  not  entitled  to  set  up  that  trial  as  a  former 
jeopardy. — Hughes  v.  State ,  35  Ala.  351;  Lyman  v. 
State,  47  Ala.  686;  State  v.  McFarlwnd,  121  Ala.  45,  25 
South.  625;  12  Cyc.  271. 

No  error  is  found  in  the  record. 

Affirmed. 


Boatner  v.  The  State. 

Carrying  Concealed  Weapon,  and  PuhUc  Drunkennesa. 
(Decided  June  19,  1913.    63  South.  33.) 

1.  Indictment  and  Information;  Joinder  of  Offenses, — DiflPerent 
misdemeanors  charged  in  separate  counts  may  be  joined  in  one  in- 
dictment, although  they  do  not  belong  to  the  same  family  of  crime. 

2.  Criminal  Law;  Two  Offenses;  Evidence  of  Separate  Ads. — ^Wh«re 
there  was  evidence  of  separate  acts  constituting  the  two  offenses,  a 
conviction  of  a  defendant  for  carrying  a  concealed  pistol,  and  for 
public  drunkenness  is  not  to  be  regarded  as  a  conviction  for  two 
offenses  for  one  act. 

Appeal  from  Tuscaloosa  Circuit  Court. 

Heard  before  Hon.  Bbrnard  Haewood. 

Lester  Boatner  was  convicted  of  carrying  a  conceal- 
ed pistol^  and  of  public  drunken ness^  and  he  appeals. 
Affirmed. 
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Brown  &  Ward,  for  appellant.  All  the  exceptions 
raise  the  same  question,  and  that  is  whether  defendant 
can  be  indicted,  tried  and  convicted  of  two  separate 
and  distinct  and  non-kindred  misdemeanors  charged  in 
separate  counts  of  the  same  indictment. — James  v. 
State,  104  Ala.  20;  Neville  v.  State,  133  Ala.  99.  If  the 
offenses  are  of  the  same  class  this  may  be  justified  if 
the  punishment  is  similar. — Guarreno  v.  State,  157  Ala. 
17 ;  20  Cyc.  401.  The  cases  of  Bass  v.  State,  63  Ala.  108 ; 
Wooater  v.  State,  55  Ala.  217,  and  WilUams  v.  State,  77 
Ala.  33,  are  conclusive  of  the  contention  that  defend- 
ant was  improperly  tried  and  convicted  in  this  case. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Under  the 
common  law  the  offenses  could  be  joined.— 22  Cyc.  401, 
and  this  rule  is  followed  in  this  state. — Convey  v.  State, 
4  Port.  186;  Swanson  v.  State,  120  Ala.  376;  Untreinor 
V.  State,  146  Ala.  133;  Jackson's  Case,  136  Ala.  96; 
Scrutchin^s'  Case,  151  Ala.  1;  Ounter's  Case,  111  Ala. 
23;  Cheek's  Case,  38  Ala.  231;  Gordon's  Case,  71  Ala. 
315 ;  Hall's  Case,  134  Ala.  90.  The  case  of  Burt  v.  State, 
159  Ala.  134,  and  Allison  v.  State,  1  Ala.  App.  206,  are 
not  applicable. 

WALKER,  P.  J. — The  indictment  in  this  case  con- 
tained three  counts,  which,  respectively,  charged  the  de- 
fendant with  carrying  a  pistol  concealed  about  his  per- 
son, with  carrying  a  pistol  about  his  person  on  premi- 
ses not  his  own  or  under  his  control,  and  with  public 
drunkenness.  By  demurrer  to  the  indictment,  by  motion 
to  require  the  prosecution  to  elect,  and  by  exceptions  to 
the  action  of  the  court  in  giving  and  refusing  instruc- 
tions to  the  jury,  the  defendant  raised  the  questions  of 
the  rijirlit  of  Hio  state  to  join  in  one  indictment  the  sep- 
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arate  oflfeDses  alleged,  and,  on  the  trial  under  such  In- 
dictment, to  secure  the  conviction  of  the  defendant  of 
separate  and  distinct  offenses.  On  a  verdict  finding  the 
defendant  guilty  of  carrying  a  pistol  concealed  about  his 
person,  as  charged  in  the  first  count  of  the  indictment, 
and  assessing  a  fine  of  f 50  for  that  offense,  and  finding 
him  guilty  of  public  drunkenness,  as  charged  in  the  third 
count  of  the  indictment,  and  assessing  a  fine  of  f5  for 
that  offense,  the  court  adjudged  the  defendant  guilty 
of  the  two  offepses,  and  assessed  against  him  a  fine  of 
155. 

It  is  settled  in  this  state  that  in  one  indictment 
charges,  in  separate  counts,  of  different  misdemeanors, 
though  not  belonging  to  the  same  family  of  crimes,  may 
be  jomeA.— Burt  v.  8tat<%  159  Ala.  134,  48  South.  851; 
Crittenden  v.  State,  134  Ala.  145,  32  South.  273 ;  Swan- 
son  V.  State,  120  Ala.  376,  25  South.  213;  Wooster  v. 
State,  55  Ala.  217.  It  follows  that  there  was  no  error 
in  overruling  the  demurrer  to  the  indictment. 

When  this  case  was  first  considered  by  the  court,  the 
opinion  was  entertained  that  the  judgment  appealed 
from  was  to  be  regarded  as  a  conviction  of  the  defend- 
ant of  more  than  one  offense  for  the  commission  of  a 
single  act,  and  that,  under  the  rule  applied  in  the  case 
of  Burt  V.  State,  159  Ala.  134,  48  South.  851,  it  was 
not  sustainable.  Upon  a  reconsideration  of  the  evidence 
set  out  in  the  bill  of  exceptions,  the  conclusion  has  been 
reached  that  the  verdict,  in  so  far  as  it  found  the  de- 
fendant guilty  of  carrying  a  pistol  concealed  about  his 
person,  may  be  referred  to  the  evidence,  which  had  a 
tendency  to  prove  that  he  did  so  just  prior  to  his  being 
guilty  of  the  conduct  which  rendered  him  subject  to 
the  charge  made  in  the  third  count  of  the  indictment, 
upon  which  he  was  also  found  guilty.  This  being  true, 
the  record  cannot  be  regarded  as  disclosing  the  fact  that 
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the  convictions  of  the  separate  offenses  charged  in  the 
first  and  thir<l  counts  of  the  indictment  were  based  upon 
a  single  act,  which  constituted  a  violation  of  more  than 
one  penal  statute.  There  having  been  evidence  of  sepa- 
rate and  distinct  acts  or  conduct  constituting  the  of- 
fenses of  which  the  defendant  was  found  guilty,  the 
verdict  rendered  furnished  a  sufficient  support  for  the 
judgment  appealed  from. — Guarreno  v.  Stdte,  157  Ala. 
17,  48  South.  65;  Scrtitchings  v.  State,  151  Ala.  1,  43 
South.  962;  Gunter  v.  State,  111  Ala.  23,  20  Siouth.  632, 
56  Am.  St.  Rep.  17. 

No  error  is  found  in  the  record. 

Affirmed. 


Jefferson  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  April  8,  1913.    62  South.  313.) 

1.  Indictmisnt  aiid  Information;  Suftioienev ;  Statute, — Under  sec- 
tion 29%,  Acts  1909,  p.  90,  an  Indictment  charging  the  offense  in 
the  language  of  the  statute  Is  good  against  demurrer. 

2.  Judgment;  Recitals;  Conclusiveness. — Where  the  original  ver- 
dict assessed  a  fine  of  '*400.00,"  and  the  verdict  as  set  out  in  the 
judgment  entry  assessed  a  fine  of  $400.00,  the  solemn  memorial  of 
the  proceedings  as  contained  in  the  judgment  entry  could  not  be 
contradicted  where  no  question  as  to  the  sufficiency  of  the  verdict  to 
support  the  judgment  was  made  in  the  court  below. 

3.  Charge  of  Court;  Comment  on  Emdence. — The  court  is  under  no 
duty  to  charge  the  jury  that  they  may  look  to  or  consider  a  particu- 
lar fact,  or  particular  facts  for  a  specific  pur{K)se,  although  there  is 
evidence  thereof. 

Appeal  from  Dallas  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
Ira  Jefferson  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Affirmed. 
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The  iDdictment  charged  the  defendant  sold,  offered 
for  sale,  kept  for  sale,  or  otherwise  disposed  of  spiritu- 
ous, vinous,  or  malt  liquors,  contrary  to  law.  The  de- 
murrers set  up  that  it  charged  no  offense,  that  it  failed 
to  show  the  time  or  place,  and  many  other  technical  ob- 
jections under  the  statutes  and  Constitution,  as  to  the 
nature  and  cause  of  the  offense.  The  charges  referred 
to  were :  The  affirmative  charge,  and  if  the  jury  believe 
that  Hayes  said  he  would  get  even  with  Jefferson  when 
the  grand  jury  met,  they  may  look  to  that  fact  in  weigh- 
ing the  testimony,  and  find  from  that  whether  Hayes 
was  interested  in  convicting  the  defendant,  and,  if  they 
do  not  believe  Hayes,  they  should  acquit  the  defendant. 

A.  D.  Pitts,  Craig  &  Ceaig,  and  Reese  &  Bbesb,  for 
appellant.     No  brief  reached  the  Reporter. 

R.  C.  Bkickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment was  in  the  language  of  the  statute,  and  therefore 
sufficient.  (Charge  2  was  properly  refused. — Prater  v. 
State,  107  Ala.  26.  Where  the  bill  of  exceptions  and  the 
record  differ  the  record  will  prevail  as  to  all  matters 
properly  shown  thereby. — Childs  v.  State,  97  Ala.  49; 
Dannelly  v.  State,  130  Ala.  132.  It  follows  that  the 
judgment  will  control,  especially  in  view  of  the  fact  that 
no  question  was  raised,  in  the  court  l)elow  as  to  the 
sufficiency  of  the  verdict. 

WALKER,  P.  J.— The  indictment  was  in  the  form 
prescribed  by  the  statute  (Acts  of  Ala.  Special  Session 
1909,  pp.  63,  90,  §  291/2),  and  the  demurrer  to  it  was 
properly  overruled. 

Error  cannot  be  predicated  of  the  refusal  of  the  court 
to  give  charge  2  requested  by  the  defendant.    A  court  is 
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not  required  to  give  a  charge  asserting  that  the  jury  may 
look  to  or  cousider  a  particular  fact  of  which  there  is 
evidence. — Dorough  «;.  Harrinyton  &  Sons,  148  Ala.  305, 
42  South.  557;  Austin  v.  titate^  145  Ala.  37,  40  South. 
989. 

The  attention  of  the  court  has  been  called  to  the  fact 
that  what  has  been  certified  to  us  as  "the  original  ver- 
dict of  the  jury  in  said  case"  concludes  as  follows,  "and 
assess  the  fine  400.00";  and  it  is  suggested  that  such  a 
verdict  did  not  furnish  support  for  a  judgment  impos- 
ing a  fine  of  |400.  In  the  particular  pointed  out  there 
is  a  discrepancy  between  what  is  so  certified  as  the  "orig- 
inal verdict''  and  the  verdict  of  the  jury  as  it  is  set  out 
in  the  judgment  entry;  the  latter  being  as  follows:  "We, 
the  jury,  find  the  defendant  guilty  as  charged  in  the  in- 
dictment, iind  assess  against  him  a  fine  of  four  hundred 
dollars,  as  punishment  for  his  said  offense."  "The  or- 
ders and  entries  in  this  case  must  be  received  as  emanat- 
ing from  the  court.  The  judge  who  made  the  orders  and 
entries  must  be  presumed  to  have  known  the  facts,  and 
to  have  spread  them  correctly  on  the  record." — Deslonde 
cO  flawcs  i\  Darr'niffton's  Helm,  29  Ala.  92.  It  may  be 
that  the  form  of  tlie  "original"  verdict  was  by  the  jury 
so  changed  as  to  make  it  read  as  it  is  set  out  at  length 
in  the  judgment  entry.  At  any  rate,  especially  in  view 
of  the  failure  of  the  record  to  indicate  that  any  question 
was  raised  in  the  trial  court  as  to  the  verdict  being 
in  any  resj)ect  insul!i(*ient  to  support  the  judgment  en- 
tered upon  it,  what  has  been  certified  as  the  original 
verdict  cannot  be  allowed  the  effect  of  contradicting  the 
court's  solemn  memorial  of  the  proceedings  in  the  cause. 

Other  rulings  discloscnl  by  the  record  obviously  in- 
volved no  error. 

Affirmed. 


Digitized  by 


Google 


X  I  OP  ALABAMA.  H«7 

I  Htiinmoc'k  v.  The  State.] 

Hammock  v.  The  State. 

}  iolatifif/  Prohihition  Law. 
(Deridetl  April  8,  lOl.'i.     ($2  South.  322.) 

1.  Evident;  Other  Offences. — Where  defendant  had  been  tried 
and  c-onvicted  a  few  days  before  for  selling  whisky  to  the  same  wit- 
ness, it  was  not  proper  to  show  by  that  witness  on  a  second  trial 
that  he  had  purchased  whisky  from  defendant  on  an  o<*ca8ion  other 
than  the  one  alleged  In  the  Indictment. 

2.  Same;  Relvrancy. — Irrelevant  evidence  is  properly  excluded  on 
any  trial. 

3.  Witness;  Examination;  Cross. — Where  witness  had  testified 
that  he  had  appeared  before  the  grand  jury  and  testified  in  response 
to  his  summons.  It  was  proper  to  sustain  o!)jection  to  the  question  as 
to  whether  he  had  come  before  the  grand  jury,  and  indicted  de- 
fendant. 

4.  Appeal  and  lUror;  Harmless  Error;  Evidence. — Any  error  in 
permitting  a  question  which  failed  to  limit  the  time  inquired  about 
to  the  period  within  which  the  crime  is  punishable,  was  rendered 
liarmless  by  the  answer  placing  the  time  r>f  the  commission  within 
the  punishable  period. 

5.  Trial;  Aryutnent  of  Counsel, — It  was  improper  for  the  solicitor 
to  say  to  the  jury.  ''I  state  to  you  gentlemen  that  the  state's  witness 
told  the  God's  truth  when  he  said  he  bought  that  whisky." 

Appeal  from  Franklin  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Bob  Hammock  was  convicted  of  unlawfully  selling  in- 
toxicating:: liquor,  and  be  appeals.  Reversed  and  re- 
manded. 

The  remark  of  the  solicitor  during  his  argument  to 
the  jury,  referred  to  by  the  court  in  its  opinion,  was: 
"1  state  to  you,  gentlemen,  that  the  state's  witness  told 
the  (lod's  truth  when  he  Siiid  he  bcmght  that  whisky." 

WiLi^iAMs  &  J()Xh>^,  for  appellant,  (.^ounsel  discuss 
tlie  errors  assigned  but  without  citation  of  authority. 
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R.  C.  Bkickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  grand 
jury  and  not  the  witness  indicted  defendant,  and  hence 
the  question  as  to  that  matter  was  properly  excluded. — 
Carpenter  v.  State,  98  Ala.  31 ;  Williams  v.  StcUe,  104 
Ala.  10.  Irrelevant  evidence  is  always  properly  exclud- 
ed. The  statement  of  the  solicitor  was  within  the 
bounds  of  legitimate  argument. — Childress  v.  State,  86 
Ala.  77;  Wall  v.  State,  2  Ala.  App.  157.  By  answering 
the  question  so  as  to  bring  the  crime  within  the  punish- 
able period,  the  objection  to  the  question  was  rendered 
harmless. 

PELHAM,  J. — The  judgment  entry  and  other  recitals 
contained  in  the  record  show  that  this  defendant  had 
been  tried  at  the  same  term  of  the  court,  on  a  previous 
day  of  the  same  week  of  the  term,  for  a  similar  offense, 
and  that  the  same  witness  had  been  in  that  case,  as  in 
this,  the  only  state's  witness.  Under  these  circum- 
stances we  think  the  court  should  have  sustained  the  de- 
fendant's objeeticm  to  the  solicitor's  question  propound- 
ed to  this  witness,  embodying  in  it  and  calling  for  an 
answer  showing  another  and  different  sale  as  having 
been  made  by  the  defendant  to  the  witness,  as  had  been 
testified  to  by  the  witness  on  the  former  trial.  The  ques- 
tion as  thus  framed  called  for  an  answer  that  was,  in 
effect,  making  proof  on  this  trial  of  a.  separate  and  dis- 
tinct sale  of  prohibited  liquor  to  the  witness  by  the  de- 
fendant on  an  entirely  different  occasion.  The  indict- 
ment contains  but  one  count,  and  the  transaction  tes- 
tified to  by  the  state's  witness  was  of  a  direct  and  posi- 
tive nature,  to  the  effect  that  the  defendant  had  person- 
ally sold  and  delivered  to  him  the  prohibited  liquor,  and 
had  received  pay  from  him  for  it.  Evidence  of  another 
sale  on  a  different  occasion  was  therefore  not  permis- 
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sible  (Askew  v.  State,  60  Bouth.  456),  and  it  was  not 
proper  to  allow  this  proof  to  be  made,  as  it  was  calculat- 
ed to  prejudice  the  defendant's  case  before  the  jury. 

The  question  asked  the  state's  witness  by  the  solicitor, 
seeking  to  show  a  purchase  of  whisky  by  the  witness 
from  the  defendant,  did  not  limit  the  time  inquired 
about  to  the  punishable  period,  but  the  answer  elicited 
placed  the  time  within  the  period,  and  no  injury  resulted 
to  the  defendant  from  the  fact  that  the  question  was  too 
broad. 

There  was  no  error  in  the  court's  ruling  in  sustain- 
ing the  solicitor's  objection  to  the  question  asked  the 
state's  witness  on  cross-examination,  as  follows :  ^^Isn't 
it  a  fact  that  you  came  before  this  present  grand  jury 
and  indicted  him?"  The  witness  was  allowed  to  testify 
that  he  had  gone  before  the  grand  jury  in  answer  to  a 
summons  from  that  body,  and  it  was  not  proper  to  ask 
him  if  he  had  not  indicted  the  defendant,  as  that  was 
not  the  province  of  the  witness,  but  of  the  grand  jury. 

The  evidence  with  reference  to  the  defendant's  teach- 
ing school  was  not  relevant,  and  was  properly  excluded. 

The  remarks  of  the  solicitor  objected  to  on  this  trial 
are  similar  in  their  nature  to  those  made  by  the  solicitor 
on  the  trial  of  the  same  defendant  in  the  other  case 
against  him,  as  shown  by  the  record  in  that  case  and 
previously  considered  by  us  on  that  appeal,  and  we  will 
not  again  discuss  the  proposition,  but  refer  to  what  we 
have  said  on  that  question  in  the  opinion  rendered  in 
the  case  referred  to,  decided  by  this  court  at  the  present 
term. — See  Hammock  v.  State,  7  Ala.  App.  112,  61 
South.  471,  in  which  the  opinion  was  rendered  on  Feb- 
ruary 13,  1913. 

For  the  errors  pointed  out,  the  judgment  of  conviction 
must  be  reversed. 

Reversed  and  remanded. 


24  CA 
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Shaiieyfelt  v.  The  State. 

Violating  Prohibition  Ldw. 

(Decided  April  8  ,1913.     62  South.  331.) 

1.  Witnesses;  Examination;  Leading  Questions. — It  was  within 
the  trial  court's  discretion  to  permit  leading  questions,  and  unless 
abuse  Is  shown,  it  will  not  be  put  in  error  for  doing  so.  (Section 
4018,  Code  1907.) 

2.  Sa?ne. — ^Where  a  witness  had  fixed  the  date  of  the  purchase  of 
liquor  subsequent  to  the  finding  of  the  indictment,  the  court  did  not 
abuse  its  discretion  by  r)erniitting  the  witness  to  be  asked  whether 
he  remembered  being  before  tlie  grand  jury,  and  whether  he  did  not 
buy  the  liquor  bef^)re  he  went  before  the  grand  jury  and  prior  to 
the  finding,  of  the  indictment. 

3.  Intoxicating  Liquors;  Evidence. — Where  a  witness  fixed  a 
date  of  purchase  subsequent  to  the  return  of  the  indictment,  it  was 
competent  to  show  by  the  witness  that  the  purcliase  was  before  the 
time  he  appeared  before  the  grand  jury  which  returned  the  indict- 
ment. 

4.  Sanw;  Jury  QucHtion. — Under  the  evidence  in  this  case,  the 
court  properly  submitted  the  question  of  defendant's  guilt  to  the 
jury  under  an  instruction  that  unless  they  believed  bej-vind  a  reason- 
able doubt  that  defendant  was  guilty  of  such  sale  within  twelve 
months  prior  to  the  finding  of  the  indictment,  they  should  find 
defendant   not   guilty. 

5.  t^amc. — Where  a  witness  testified  that  he  purchased  whisky 
from  defendant  within  the  punishable  period,  this  would  sustain 
a  conviction  notwitiistanding  the  witness  was  unable  to  state  what 
per  cent  of  alcohol  the  liquv)r  purchased  contained,  this  not  showing 
that  witness  did  not  know  that  it  was   whisky. 

fi.  Same. — Whisky  is  a  spiritous  liquor  within  the  statute  prohibit- 
ing the  sale  of  spirituous  liquors. 

AiteaIj  from  Morgan  Law  aud  Equity  Court. 
Heard  before  Hon.  Tuomas  W.  Wekt. 
Elmer  Shaneyfelt  was  convicted  of  violating  the  pro- 
hibition hiw  and  he  appeals.    Affirmed. 

C.  L.  Price,  and  Porter  Brinley^  for  appellant. 
Where  evidence  is  illegal  or  irrelevant  a  general  objec- 
tion is  sufficient. — McCIeUan   v.  State,  117  Ala.   144; 
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Ounter  v.  State,  111  Ala.  23.  The  evidence  did  not  au- 
thorize a  conviction. — Washington  v.  State,  55  Ala.  355; 
Thompson  v.  State,  20  Ala.  54 ;  Segars  v.  State,  86  Ala. 
59. 

R.  C.  BrickelL;,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  indicted  and  tried 
for  a  violation  of  the  prohibition  law.  The  indictment 
w^as  returned  by  the  grand  jury  and  filed  in  open  court 
on  October  26,  1911.  At  the  trial,  there  was  but  one 
witness  introduced  for  the  state,  who  testified  on  direct 
examination  that  he  bought  two  pints  of  whisky  from 
defendant  on  the  same  day  and  paid  him  75  cents  for 
it,  and  that  this  was  in  December,  1911.  This  put  the 
sale  proved  after  the  finding  of  the  indictment.  Here 
the  solicitor  asked  the  witness :  "Do  you  not  remember 
being  before  the  grand  jury  in  October,  1911,  and  is  it 
not  a  fact  that  you  bought  said  whisky  before  you  went 
before  the  grand  jury  and  before  the  indictment  in  this 
case  was  found  against  the  defendant?"  To  this  ques- 
tion the  defendant  objected  on  the  ground  that  it  was 
leading  and  also  called  for  illegal,  incompetent,  and  im- 
material evidence,  which  objection  was  overniled  by  the 
court,  to  which  action  exception  was  then  taken. 

While  the  question  is  objectionable  as  being  leading, 
yet  the  testimony  it  calls  for  is  clearly  competent,  ma- 
terial, and  relevant.  It  is  often  true  that  a  person  can- 
not remember  the  date,  or  near  the  date,  when  a  cer- 
tain event  happened,  but  does  remember  clearly  that  it 
happened  before  a  certain  other  event,  and  after  ascer- 
taining the  date  of  the  latter  event  can  more  proximate- 
ly fix  that  of  the  first.  It  is  within  the  discretion  of  the 
trial  court  to  permit  a  leading  question,  and  it  will  not 
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be  put  in  error  in  so  doing  unless  it  appears  that  its  dis- 
cretion was  abused. — Code,  §  4018;  Pitman  v.  State, 
148  Ala.  612,  42  South.  993 ;  Rea/oes  v.  State,  158  Ala. 
5,  48  South.  373;  Brassell  v.  State,  91  Ala.  45,  8  South. 
679.    We  find  here  no  abuse  of  that  discretion. 

The  witness  answered  that  he  bought  the  whisky  be- 
fore he  went  before  the  grand  jury,  but  did  not  remem- 
ber when  it  was  that  the  grand  jury  convened.  He  stat- 
ed further,  upon  interrogation  by  the  solicitor,  that 
he  bought  the  whisky  two  or  three  or  four  months  be- 
fore the  grand  jury  convened.  On  cross-examination  he 
stated  that  he  bought  the  whisky  December  1,  1910,  and 
then  further  qualified  it  by  saying:  "I  would  not  say 
for  certain  whether  it  was  on  Monday,  but  it  was  about 
the  first  of  December,  1910,  or  about  the  first  of  De- 
cember, 1911 ;  I  couldn't  say  which." 

Upon  conclusion  of  the  testimony  of  this  witness, 
which  was  all  that  was  introduced  by  the  state,  the  de- 
fendant's counsel  moved  to  exclude  his  testimony  on  sub- 
stantially the  following  grounds:  (1)  Because  the  evi- 
dence showed  that  the  alleged  sale  testified  to  was  made 
in  December,  1911,  and  after  the  date  when  the  indict- 
ment was  found  and  filed.  (2)  Because  the  evidence  is 
not  sufficient  to  sustain  the  indictment.  (3)  Because 
the  evidence  varies  from  the  allegations  of  the  indict- 
ment. (4)  Because  the  evidence  is  incompetent,  irrel- 
evant, and  immaterial. 

There  was  evidence  tending  to  show  a  sale  of  the 
liquor  by  the  defendant  to  the  witness  within  12  months 
before  the  finding  of  the  indictment,  its  weight  was  ex- 
clusively for  the  jury,  and  the  court  properly  overruled 
the  motion.  That  the  jury  understood  that  the  burden 
was  on  them  of  determining  from  the  evidence  and  be- 
lieving beyond  a  reasonable  doubt  all  the  essential  facts 
is  clear  from  the  following  written  charge  given  them 
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by  the  court  at  defendant's  request,  to  wit:  "Gentle- 
men of  the  jury,  unless  you  believe  from  the  evidence 
beyond  all  reasonable  doubt  that  the  defendant  is  guilty 
as  charged  in  the  indictment  of  selling  whisky  to  the 
witness  (Darris  Johnson)  at  the  time  and  place  re- 
lied on  by  the  state  ♦  ♦  ♦  within  12  months  prior  to  Oc- 
tober 26,  1911  [the  date  of  the  finding  of  the  indict- 
ment], you  must  find  the  defendant  not  guilty.'' 

Although,  on  cross-examination,  the  state's  witness 
testified  that  he  did  not  know  how  much  alcohol  the 
whisky  he  bought  from  defendant  contained,  whether 
one-half  of  one  per  cent,  of  alcohol  or  not;  yet  he  did 
testify  that  it  was  whisky.  The  ordinary  man  knows 
what  whisky  is  from  its  taste,  appearance,  and  effect 
upon  his  system ;  but  a  great  many  who  thus  know  what 
it  is  do  not  even  know  that  alcohol  is  one  of  its  ingre- 
dients, much  less  the  percentage  of  it  that  it  contains. 
The  statute  prohibits  the  sale  of  spirituous  liquors, 
whisky  is  a  spirituous  liquor,  and  witness  swore  that 
it  was  whisky  that-  he  bought  from  defendant.  His 
cross-examination  did  not  reveal  that  it  was  not  whis- 
ky, but  only  revealed  that  witness  did  not  know  the 
ingredients  of  whisky.  This  is  not  a  sufficient  test  of 
witness'  knowledge  of  whisky  to  show  that  he  did  not 
know  that  what  he  bought  was  whisky.  Hence  the  trial 
court  properly  submitted  the  matter  to  the  jury. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 
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Yeagrer  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  April  15,  1913.     62  South.  318.) 

1.  Orand  Jiwy ;  Organization;  Supplying  Place. — Where  the  grand 
Jury  was  organized  with  eighteen  members,  which  was  authorized 
but  not  required  by  law,  the  withdrawal  or  excusing  of  one  of  its 
members,  did  not  render  It  an  illegal  body,  and  it  was  error  to 
supply  the  place  of  the  grand  Jurror  withdrawing. 

2.  Same. — ^The  unauthorized  addition  of  a  member  to  fill  a  va- 
cancy in  a  grand  jury  already  possessing  the  membership  required 
by  law,  is  not  cured  by  the  provisions  of  section  7572,  Code  1907, 
nor  by  the  provisions  of  section  23,  Acts  1909,  p.  3iri. 

Appeal  from  Morgan  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  W.  Weet. 
Ed  Yeager  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.    Reversed  and  remanded. 

Tennis  Tidwell,  for  appellant.  The  defendant's  plea 
in  abatement  to  the  indictment  was  good,  and  not  sub- 
ject to  be  striken  on  motion. — Sunflmcer  Co.  v.  Turner, 
158  Ala.  191;  G.  of  Oa.  v.  Sims,  53  South.  826.  The 
plea  presented  a  good  defense,  as  the  action  of  the  court 
was  illegal. — Osborn  v.  State,  45  South.  666;  Spivey  v. 
State,  56  South.  232;  Thayer  v.  State,  35  South.  406. 
What  has  been  said  relative  to  the  plea  in  abatement 
applies  with  equal  force  to  the  motion  to  quash. — Pat- 
terson  v.  State,  54  South.  696,  and  authorities  supra. 
Counsel  discuss  other  assignments  of  error,  but  in  view 
of  the  opinion,  it  is  not  deemed  necessary  to  here 
set  them  out. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  No  objec- 
tion can  be  taken  to  the  formation  of  a  special  grand 


Digitized  by 


Google 


8]  OF  ALABAMA.  375 

[Yeager  v.  The  State.] 

jury  summoned  by  direction  of  the  court. — Sec.  23,  Acts, 
1909,  p.  315.  The  order  for  the  special  grand  jury 
was  authorized  by  the  act  creating  this  court.  The  plea 
in  abatement  was  properly  stricken. — Sec.  7572,  Code 
1907. 

WALKER,  P.  J.— The  objection  to  the  indictment, 
first  by  plea  in  abatement,  and  then,  when  that  was 
stricken,  by  motion  to  quash,  was  based  upon  the  ac- 
tion of  the  court  in  adding  a  member  to  the  grand  jury 
to  take  the  place  of  an  original  member  of  it  who  had 
been  excused,  though  the  withdrawal  of  such  original 
member  had  not  reduced  the  membership  of  the  body 
below  the  number  required  by  law. 

It  was  decided  in  the  caKse  of  Patterson  v.  State,  171 
Ala.  2,  54  South.  696,  that  the  present  jury  law  (Acts 
Sp.  Sess.  1909,  p.  305)  did  not  repeal  or  supersede  the 
provision  of  section  7282  of  the  Code,  under  which  a 
grand  jury  of  15  members  may  be  organized.  The  grand 
jury  now  in  question  was  organized  with  18  members, 
as  is  authorized,  but  not  required,  by  the  present  law. 
The  withdrawal  of  one  of  those  members  left  the  body 
still  a  legal  grand  jury.  We  must  treat  it  as  settled 
that  after  a  grand  jury  has  once  been  legally  organized, 
and  the  number  is  subsequently  reduced,  the  law  does 
not  authorize  an  increase  unless  the  number  is  reduced 
below  that  required  by  law. — Oshorn  v.  State,  154  Ala. 
44,  45  South.  666  \Nordan  v.  State,  143  Ala.  13,  39  South. 
406;  Code,  §§  7283,7305. 

It  was  expressly  decided  in  the  two  cases  just  cited 
that  the  unauthorized  addition  of  a  member  to  the 
grand  jury  already  possessing  the  membership  required 
by  law  is  not  within  the  influence  of  the  curative  pro- 
visions of  section  7572  of  the  Code,  and  has  the  effect 
of  invalidating  an  indictment  found  by  the  body  so 
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added  to.  There  is  nothing  in  the  modification  of  the 
terms  of  that  provision  made  by  section  23  of  the  pres- 
ent jury  law  to  warrant  a  different  conclusion.  Fol- 
lowing the  former  rulings  refered  to,  it  must  be  held 
that  the  court  was  in  error  in  overruling  the  defendant's 
motion  to  quash  the  indictment. 
Reversed  and  remanded. 


Lester  v.  The  State. 

Violating  Prohibition  La/w. 

(Decided  May  1,  1913.    62  South.  337.) 

IntoaHcating  Liquors;  Indictment;  Time  of  Offense. — ^An  indict- 
ment in  the  Code  form  for  retailing  without  license  returned  October 
12,  1909,  should  have  specified  the  time  the  sale  was  made,  the 
period  covered  by  the  indictment  being  twelve  months,  and  the 
prohibition  law  not  having  gone  into  effect  until  January  1,  1909,  and 
failing  to  specify  the  time  was  defective;  after  the  lapse  of  the 
twelve  month  period  such  an  indictment  would  be  good. 

Appeal  from  Macon  Circuit  Court 
Heard  before  Hon.  S.  L.  Breweb. 
John  Lester  was.  convicted  of  violating  the  prohibit 
tion  law,  and  he  appeals.    Reversed  and  remanded. 

OsGAR  S.  Lewis^  for  appellant.  TJie  indictment  should 
have  alleged  that  the  oflfense  was  committed  after  Jan. 
1,  1909,  as  it  was  preferred  before  the  twelve  month 
period  had  elapsed.— iTeWy  v.  State,  171  Ala.  149 ;  Scott 
V.  StatCy  3  Ala.  App.  148;  Glenn  v.  State,  158  Ala.  44; 
Marks  v.  State,  159  Ala.  88. 

R.  C.  Brickell,  Attorney  General,  for  the  State.  The 
indictment  followed  the  Code  form,  and  was  not  there- 
fore, subject  to  demurrer. — Sec.  7161,  Code  1907;  Wil- 
son V.  State,  61  Ala.  151 ;  Johnson  v.  State,  142  Ala.  1. 
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THOMAS,  J. — The  indictment  in  this  case  was  re- 
turned on  October  12,  1909,  charging  the  defendant 
with  selling  spirituous,  vinous,  or  malt  liquors  without 
a  license,  contrary  to  law,  and  following  the  form  pre- 
scribed in  section  7161  of  the  Code.  It  was  demurred 
to  upon  the  ground,  among  others,  that  it  did  not  al- 
lege'when  the  sale  was  made;  that  is,  whether  it  was 
made  before  or  subsequent  to  January  1,  1909,  the  time 
when  the  state-wide  prohibition  law  went  into  effect 
in  Macon  county.— Acts  Sp.  Sess.  1907,  p.  76,  §  13. 
Up  to  the  date  named  Macon  county  was  operating  un- 
der a  dispensary  law,  forbidding,  under  penalty,  sales 
except  in  a  dispensary  or  by  the  manufacturers  of  the 
liquor. — Local  Acts  1903,  p.  737.  The  time  covered  by 
the  indictment  was  the  12  months  immediately  preced- 
ing its  finding  (that  is,  the  12  months  intervening  be- 
tween October  12,  1908,  and  October  12,  1909),  during 
which  time,  it  is  observed,  two  separate  laws  on  the  sub- 
ject were  successively  in  force  in  Macon  county.  For 
a  violation  of  which  one  of  these  was  the  defendant  in- 
dicted? The  indictment  does  not  inform  us,  since  it 
fails  to  state  whether  the  sale  was  before  or  after  Jan- 
uary 1,  1909. 

If  we  refer  the  indictment  to  the  law  existing  prior 
to  January  1,  1909,  it  must  fall,  because  that  law  was 
not  in  existence  during  the  entire  12  months  immediate- 
ly preceding  the  finding  of  the  indictment,  but  only 
from  October  12,  1908,  to  January  1,  1909,  a  little  less 
than  three  months,  during  such  time.  If,  on  the  other 
hand,  we  refer  the  indictment  to  the  law  which  became 
effective  on  January  1,  1909,  then  the  indictment  must 
also  fall  for  the  same  reason,  since  that  law  was  in 
operation  only  about  ten  months  of  the  time  covered  by 
the  indictment.  The  demurrer  should  have  been  sus- 
tained under  the  following  authorities : — Olenn  v.  State, 
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158  Ala.  44,  48  South.  505;  Kelly  v.  State,  111  Ala.  44, 
55  South.  141;  Marks  v.  State,  159  Ala.  88,  48  South. 
864,  133  Am.  St.  Rep.  20;  Bibb  i\  State,  83  Ala.  87,  3 
South.  711;  Mclntyre  v.  State,  55  Ala.  167;  Dentler  v. 
State,  112  Ala.  75,  20  South.  592. 

If  the  indictment  had  been  preferred,  even  though 
in  the  form  it  is  in,  after  the  expiration  of  12  months 
from  January  1,  1909,  when  the  state-wide  prohibition 
law  went  into  effect  in  Macon  county,  it  would  have 
been  valid. — Scott  v.  State,  3  Ala.  App.  148,  57  South. 
413. 

For  the  error  pointed  out,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Hafley  v.  The  State. 

yiolatiyig  Prohibition  Lato, 

(Decided  April   15,    1913.     62   South.   319. 

1.  Grand  Jury;  Numher;  Supplying  Vacanc]/. — Section  7283,  Code 
1907,  was  not  repealed  by  the  jury  law  (Acts  1909,  p.  312)  and  hence, 
under  said  section  and  sections  IS  and  20,  Acts  1909,  p.  312,  a  de- 
ficiency in  the  grand  jury  could  n\)t  be  supplied  where  the  number 
had  not  been  reduced  below  fifteen,  although  the  original  grand 
Jury  as  organized  consisted  of  eighteen. 

2.  8amc;  Numher;  Indictment. — An  indictment  found  by  a  grand 
jury  after  the  place  of  one  of  the  original  eighteen  grand  jurors  had 
been  filled,  the  panel  not  having  been  reduced  below  fifteen  by  such 
vacancy,  was  void  and  would  not  sustain  a  conviction  where  the 
question  was  properly  raised  In  the  lower  court. 

3.  Same. — An  objection  to  an  Indictment  based  upon  the  improper 
action  of  the  court  in  supplying  a  deficiency  is  not  barred  by  sec- 
tion 23,  Acts  1909,  p.  315,  when  such  objection  is  properly  made 
in  the  court  below. 

AiTEAL  from  Morgan  Law  and  Equity  Court. 
Ileard  before  Hon.  Thomas  W.  Wert. 
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George  Hafly  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Reversed  and  remanded. 

Wert  &  Lynn,  for  appellant.  The  court  erred  in 
overruling  defendant's  motion  to  quash  and  abate  the 
indictment  against  him,  because  of  the  fact  that  the 
court  erroneously  supplied  the  place  of  an  original 
member  of  the  grand  jury  at  a  time  w^hen  the  grand 
jury  had  not  been  reduced  below  the  legal  number. — 
Peters  v.  State,  98  Ala.  38;  Osborn  v.  State,  154  Ala. 
44;  Shivers  v.  State,  56  South.  233.  The  jury  law  does 
not  repeal  sec.  7282,  and  hence,  the  court  was  not  au- 
thorized to  supply  the  vacancy. 

E.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Any  error 
in  the  organization  of  the  grand  jury  was  cured  by  sec- 
tion 23,  Acts  1909,  p.  315,  and  the  plea  in  abatement 
not  alleging  that  the  grand  jurors  who  found  the  in- 
dictment were  not  drawn  by  the  officer  designated  by 
law  to  draw  them,  could  not  be  considered  in  any  event. 
Mathes  v.  State,  3  Ala.  App.  7;  Thornton  v.  State,  59 
South.  234. 

PELUAM,  J. — The  indictment  on  which  the  defend- 
ant was  tried  was  returned  into  court  and  filed  on  the 
8th  day  of  August,  1912,  at  an  adjourned  term  of  the 
Morgan  county  law  and  equity  court.  When  the  grand 
jury  that  returned  this  indictment  was  organized  it  con- 
sisted of  18  persons,  w  ith  Geo.  D.  Williamson  as  fore- 
man. On  a  later  day  of  the  term,  to  wit,  Aug.  3, 1912,  the 
court  made  and  entered  an  order  excusing  said  William- 
son from  further  service  as  a  grand  jury  man  on  ac- 
count of  sickness,  and  directed  the  sheriff  to  summon 
two  other  persons  qualified  to  serve  as  jurors  to  appear 


Digitized  by 


Google 


380  COURT  OF  APPEALS  [Vol. 

[Hafley  ▼.  The  State.] 

before  the  court  on  August  5th  for  the  purpose  of  filling 
the  place  on  the  grand  jury  to  be  left  vacant  on  account 
of  excusing  said  Williamson  from  further  service.  Wil- 
liamson did  not  avail  himself  of  the  order  excusing  him 
from  service,  but  continued  to  serve  as  a  member  of 
the  grand  jury  until  some  time  during  the  5th  day  of 
August,  when  the  two  persons  summoned  for  the  pur- 
pose of  filling  the  place  to  be  made  vacant  by  William- 
son's retirement  from  further  service  under  the  court's 
order  excusing  him  appeared  before  the  court,  where- 
upon Williamson  retired  as  a  member  of  the  grand  jury, 
and  one  of  the  other  persons  summoned  to  fill  the  place 
was  selected  and  sworn  as  a  member  of  the  grand  jury 
and  deliberated  with  it  and  participated  as  a  member 
of  that  body  in  finding  the  indictment  against  the  de- 
fendant on  which  he  was  tried,  that  was  returned  into 
court  on,  to  wit,  August  8,  1912. 

As  the  grand  jury  was  originally  organized  with  18 
persons,  under  the  provisions  of  the  special  jury  law 
(Acts  1909,  pp.  305,  312,  §  18),  then,  when  Williamson 
was  excused  and  retired  from  service  as  a  member  of 
that  body,  the  grand  jury  still  consisted  of  17  members, 
and  the  court  was  without  authority  of  law  to  increase 
the  number,  unless  the  number  had  been  reduced  below 
15,  the  number  required  by  the  law. — Code,  §  7283 ;  Pat- 
terson V.  State,  171  Ala.  2,  54  South.  696.  The  only  au- 
thority to  supply  deficiencies  after  organization  of  the 
grand  jury  provided  by  the  jury  law  passed  in  1909 
(Acts  1909,  p.  305  et  seq.)  is  when  from  some  cause 
it  is  reduced  below  the  number  required  hy  la/w, — ^Acts 
1909,  p.  314,  §  20.  There  is  no  requirement  under  the 
provisions  of  this  act  that  the  number  (18)  of  the  jury 
as  originally  organized  shall  be  maintained,  and  that 
a  less  number  will  not  constitute  a  legal  grand  jury,  or 
that  when  reduced  below  the  number  of  18  for  any 
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cause  the  deficiency  shall  be  supplied.  But,  on  the  con- 
trary, the  only  authority  to  supply  deficiencies  in  the 
event  the  jury  is  reduced  from  any  cause  after  being 
completed  is  when  the  number  is  reduced  "below  the 
number  required  by  law."  The  number  below  which  a 
grand  jury  cannot  be  reduced  is  not  fixed  by  the  jury 
law  passed  in  1909,  but  is  by  section  7283  of  the  Code, 
which  authorizes  deficiencies  to  be  supplied  only  when 
the  number  has  been  reduced  below  15.  This  provision 
of  section  7283  is  not  repealed  by  the  jury  law  of  1909, 
but  is  still  in  force. — Patterson  v.  State,  171  Ala.  2,  54 
South.  696. 

The  court  was  without  authority  to  supply  the  place 
of  Williamson  upon  his  being  excused,  as  the  num- 
ber of  grand  jurors  had  not  been  reduced  below  15,  and 
the  participation  of  the  person  added  to  the  grand  jury 
under  such  circumstances  made  the  indictment  found 
and  returned  by  that  body  while  he  was  serving  as  a 
member  thereof  void,  and  it  will  not  support  a  convic- 
tion, when  the  question  is  raised  by  timely  and  appro- 
priate attack,  as  was  done  in  this  case. — Osborn  v.  State, 
154  Ala.  44,  45  South.  666;  Patterson  v.  State,  supra; 
Spivey  et  al.  v.  State^  172  Ala.  391,  56  South.  232. 

The  curative  effect  of  section  23  of  the  jury  law  (Acts 
1909,  p.  315,  §  23)  does  not  operate  to  save  the  indict- 
ment from  the  defect  pointed  out,  for  the  unauthorized 
order  of  the  court  and  action  of  the  judge  appearing  of 
record  show  that  the  indictment  is  void,  and  it  will  not 
support  a  conviction.  This  is  an  objection  to  the  for- 
mation of  the  grand  jury  that  under  the  ruling  of  the  Su- 
preme Court  may  be  made  available  by  timely  and  appro- 
priate attack,  notwithstanding  the  provisions  of  the 
curative  statute. — Oshorn  v.  State^  154  Ala.  44,  45 
South.  666;  Nordan  v.  State,  143  Ala.  13,  39  South.  406; 
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Patterson  v.  State,  supra;  demons  v.  State,  167  Ala. 
20,  28,  52  South.  467. 

The  orders  for  the  special  term  of  court  and  for  a 
grand  jury  were  properly  made  and  entered. — Code,  § 
3249;  Jury  Act  of  1909,  p.  316,  §  24;  Holland  v,  State, 
162  Ala.  5,  50  South.  215;  Young  v.  State,  170  Ala.  71, 
54  South.  166.  The  judge  of  the  law  and  equity  court 
had  the  same  authority  in  this  respect  as  judges  of  the 
circuit  courts  (Local  Acts  1907,  p.  193  et  seq.),  and  an 
order  for  a  special  grand  jury  is  specifically  authorized 
by  section  23  of  the  act  establishing  the  Morgan  county 
law  and  equity  court. — Acts  1907,  p.  207. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Dunn  V.  The  State. 

Violating  Prohibition  Laic. 

(Decided   May  20,   1013.     62   South.  379.) 

1.  Intoxicating  Liqum's:  Evidence:  Quantity. — ^^Vhel•e  the  prose- 
cution was  for  violating  the  prohibition  law,  it  was  proper  to  admit 
evidence  that  at  the  time  defendant  ordered  the  whisky,  part  of 
which  was  found  in  his  store,  he  ordere<i  4S  half  pints. 

2.  Sanic. — Proof  that  defendant  kept  whisky  In  his  home,  not 
used  exclusively  for  a  dwelling  made  a  prima  facie  case  against  him, 
under  the  express  provision  of  Acts  1909,  p.  81. 

3.  Same;  Jury  Question. — Where  there  was  sufficient  evidence  to 
authorize  the  jury  to  find  defendant  guilty  of  the  offense  cliarged, 
the  defendant  was  not  entitled  to  the  general  affirmative  charge. 

4.  Chat'oe  of  Court;  EjreiHimis;  Good  in  Part. — Where  the  part 
of  the  oral  charge  excepted  to  was  not  faulty  as  a  whole,  an  excep- 
tion to  the  whole  fails. 

5.  Same;  Indue  Prominence  to  Particular  Exridence. — It  is  not  er- 
ror to  refuse  charges  which  give  undue  prominence  to  particular 
parts  of  the  evidence,  or  which  single  out  and  call  especial  attention 
to  a  part  of  the  evidence. 
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6.  Same;  Covered  hy  Those  Given. — It  Is  not  error  to  refuse  in- 
structions substantially  covered  by  written  charges  given. 

7.  Criminal  Law;  Sentence;  Discretion. — Where  the  trial  judge 
did  not  exceed  tlie  authority  given  him  by  law  as  to  the  judgment 
and  sentence  imposed,  his  discretion  in  the  matter  will  not  be 
reviewed. 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowbll. 

Earl  Dunn  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.    AflSrmed. 

While  the  defendant  was  on  the  stand  for  himself,  he 
was  asked  by  the  solicitor  on  cross-examination,  "How 
much  whisky  did  you  get  in  the  bunch  that  you  got  those 
3  one-half  pints  from?"  and  the  witness  answered  that 
he  got  a  case  with  something  like  48  pints  in  it.  The 
evidence  tended  to  show  that  the  place  where  the  whisky 
was  found  was  not  a  dwelling. 

The  oral  charge  of  tlie  court,  excepted  to,  is  as  follows : 
"If  the  state  has  proven  that  this  defendant  kept  whisky 
there  in  his  house,  in  a  house  not  used  exclusively  for 
a  dwelling,  and  it  was  found  there,  then  it  is  sufficient 
evidence,  without  the  introduction  of  anything  further, 
upon  which  the  jury  may  render  a  verdict  of  guilt.  In 
other  words,  it  is  prima  facie  sufficient  for  the  state  to 
ask  a  conviction  on.  Of  course,  gentlemen,  if  there  is 
evidence  introduced  explaining  away  their  prima  facie 
case,  the  jury  have  a  right  to  consider  it,  and  it  is  their 
duty  to  do  it." 

Further  charging  the  jury,  the  ccmrt  said :  "The  de- 
fendant is  a  competent  witness  for  liimself;  the  law 
being  that  the  jury  in  weighing  his  evidence  do  so  from 
the  standpoint  or  viewpoint  that  he  is  the  party  inter- 
ested, and  that  they  weigh  his  evidence  and  consider  it 
as  such ;  give  it  such  weight  as  the  jury  think  it  entitled 
to." 
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The  following  charges  were  refused  to  the  defendant : 
(2)  "The  fact  that  defendant  had  whisky  in  his  place 
of  business,  if  he  had  such  whisky,  is  not  sufficient  with- 
in itself  to  authorize  a  conviction  in  this  case." 

(6)  "The  court  charges  the  jury  that  the  fact,  if  it 
be  a  fact,  that  Earl  Dunn  ordered  48  half  pints  of  whis- 
ky during  the  month  of  January,  1912,  is  not  evidence 
of  the  guilt  of  defendant,  but  is  merely  a  circumstance 
to  be  considered  in  connection  with  the  evidence  in  this 
case;  and  if  the  jury  is  not  satisfied  beyond  a  reasonable 
doubt  that  the  particular  whisky  found  on  the  premises 
of  Earl  Dunn  was  kept  there  for  sale  at  the  time  the 
premises  of  said  Dunn  were  searched,  then  the  jury 
must  acquit  the  defendant." 

Ernest  Lacy,  for  appellant.  The  court  erred  in  its 
oral  charge. — Pearson  v.  State,  99  Ala.  148.  Although 
the  evidence  makes  out  a  prima  facie  case,  the  court 
should  not  charge  that  defendant  is  guilty  on  that  pre- 
sumption alone  even  where  no  other  evidence  is  offer- 
ed by  the  other  party. — Compton  v.  State,  110  Ala.  24 ; 
Martin  v.  State,  47  Ala.  564.  Counsel  discusses  the 
other  charges  refused,  but  without  further  citation  of 
authority. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — ^There  was  no  error  in  allowing  the 
state  to  prove,  against  the  defendant's  objection,  that  at 
the  time  he  ordered  the  whisky  (a  part  of  which  was 
found  in  his  store  or  stand)  he  ordered  48  half  pints. — 
Sadler  v.  State,  165  Ala.  109,  51  South.  564. 

That  portion  of  the  court's  oral  charge  upon  what 
constituted  a  prima  facie  case  was  a  correct  statement 
of  the  law.— Acts  1909,  p.  81,  §  12. 
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The  excerpt  from  the  oral  charge  of  the  court  set  out 
in  the  bill  of  exceptions,  to  which  an  exception  was  re- 
served, relating  to  the  defendant's  testifying  as  a  wit- 
ness in  his  own  behalf,  includes  the  statement  that  "the 
defendant  is  a  competent  witness  for  himself;"  and, 
while  the  other  part  of  the  statement  objected  to  might 
be  construed  so  as  to  be  considered  as  an  invasion  of  the 
province  of  the  jury  in  weighing  the  evidence,  the  de- 
fendant did  not  reserve  an  exception  to  the  latter  por- 
tion alone  and  point  out  the  infirmity  by  making  specific 
objection  to  that  part  violating  the  rule,  but  reserved  an 
exception  to  a  part  of  the  oral  charge  includ- 
ing as  a  part  of  the  portion  objected  to,  a  state- 
ment not  subject  to  criticism.  The  objection  was  there- 
fore not  well  taken;  for,  unless  the  entire  part  of  the 
charge  to  which  the  exception  is  taken  is  faulty  as  a 
whole,  the  exception  fails. — Macowell  v.  State,  3  Ala. 
App.  169,  57  South.  505;  LfOcey  v.  State,  154  Ala.  65, 
45  South.  680. 

There  was  sufficient  evidence  upon  which  the  jury 
could  find  the  defendant  guilty  of  the  charge,  and  the 
general  charge  fo^  the  defendant  was  properly  refused. 

Conceding  that  the  charge  No.  2  was  without  any  mis- 
leading tendency,  the  proposition  of  law  embraced  in  it 
is  covered  by  the  charges  given  at  the  request  of  the  de- 
fendant. 

Charge  No.  6  is  not  such  a  charge  as  the  court  can  be 
put  in  error  for  refusing.  It  singles  out  and  gives  un- 
due prominence  to  a  part  of  the  evidence,  and  is  other- 
wise faulty.  The  correct  propositions  of  law  contained 
in  it  are  covered  by  the  given  charges. 

The  argument  that  the  judgment  and  sentence  of  the 
trial  court  was  too  severe  is  not  open  for  our  considera- 
tion, since  the  trial  judge,  in  exercising  the  discretion 
reposed  in  him  by  law,  did  not  exceed  the  authority 
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given  him  by  law,  and  his  discretion,  thus  exercised,  is 
not  reviewable. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  will  be  affirmed. 

Affirmed. 


Wallace  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  10,  1913.     Rehearing  denied  June  19,  1913. 
62  South.  365.) 

1.  Intoxicating  Liquors;  Unlawful  Drinking  Place;  Illegal  Pur- 
poses,— Under  section  5,  Acts  1909,  p.  10,  and  section  22,  Acts  1909, 
p.  74,  liquor  owned  by  a  member  of  an  EIIl's  Club  and  kept  in  his 
locker  to  be  drunk  by  him  at  the  Club,  may  be  forfeited;  it  ap- 
pearing that  the  members  generally  kept  liquors  in  their  locker,  the 
maintenance  of  such  system  constituting  an  unlawful  drinking 
place  within  the  terms  of  the  statute. 

2.  Constitutional  Law;  Province  of  Judiciary. — It  is  a  matter  for 
the  legislature  to  determine  whether  laws  prohibiting  the  members 
of  a  club  from  keeping  liquor  therein  for  their  own  personal  use  is 
an  unwise  regulation  of  the  liberty  of  the  citizen,  and  it  cannot  be 
determined  by  the  court. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Weset. 

From  a  judgment  refusing  restoration  to  claimant^ 
and  entering  a  forfeiture  as  to  intoxicating  liquors,  B. 
P.  Wallace  appeals.    Affirmed. 

O.  Kyle,  and  Eyster  &  Eystbb,  for  appellant.  Under 
the  agreed  statement  of  facts  in  this  case,  the  judgment 
in  the  lower  court  was  erroneous. — City  of  Bessemer  v. 
Edge,  50  South.  371 ;  Toole  v.  State,  170  Ala.  41. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.     The  judg- 
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ment  is  proper  under  the  agreed  statement  of  fact. — Sec. 
5,  Acts  1909,  p.  10;  Sees.  19  and  20,  Acts  1909,  p.  73. 

THOMAS,  J. — Section  5  of  the  act  approved  August 
9,  1909  (see  Acts  Sp.  Sess.  1909,  pp.  10,  11),  makes  it 
unlawful  for  any  person,  firm,  or  corporation,  directly 
or  indirectly,  to  keep  or  maintain  or  in  any  manner  to 
aid  or  abet  in  keeping  or  maintaining  an  unlawful 
drinking  place,  which  is  defined  by  the  section  as  fol- 
lows: "(1)  Any  place  or  resort  where  the  prohibited 
liquors  or  beverages,  or  any  of  them  are  kept  to  be  drunk 
upon  or  about  the  premises  by  persons  resorting  there 
for  that  purpose;  (2)  any  clubroom  or  other  place  in 
which  are  received  or  kept  for  the  purpose  of  barter  or 
sale,  or  use,  or  gift  as  a  beverage,  or  for  distribution  or 
division  among  or  furnishing  to  or  use  by  members  of 
any  club  or  association  of  persons  by  any  means  what- 
ever the  prohibited  liquors  and  beverages,  or  any  of 
them,  referred  to  in  section  1  of  this  act;  (3)  any  club- 
room  or  room  of  any  association  of  persons  in  which 
said  prohibited  liquors  or  beverages,  or  any  of  them,  are 
kept  or  stored  for  the  purpose  of  being  drunk  or  con- 
sumed by  the  members  of  such  club  or  other  associa- 
tion of  persons  or  their  guests  or  others  on  the  premises, 
or  at  or  near  the  place  where  such  liquors  or  beverages, 
or  any  of  them,  are  kept  or  stored;  (4)  any  place  adja- 
cent to  or  near  the  premises  of  any  club,  corporation  or 
association,  or  other  combination  of  persons  to  which 
members  or  their  guests  or  others,  by  the  permission  of 
members,  resort  for  the  purpose  of  drinking  the  prohib- 
ited liquors  and  beverages,  or  any  of  them,  that  are  kept 
at  or  near  such  place."  Section  22  of  a  subsequent  act, 
which  was  approved  August  25,  1909,  known  as  the 
"Fuller  Bill"  (Acts  Sp.  Sess.  1909,  p.  74  et  seq.),  pro- 
vides for  and  authorizes  the  issuance  of  search  warrants 
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for  the  seizure  and  destruction  of  prohibited  liquors 
and  beverages  in  certain  enumerated  cases,  among  them 
the  following,  which  are  set  out  in  subdivision  6  of 
said  section  22  of  the  act,  to  wit:  "(a)  ♦  ♦  ♦  When 
such  [prohibited]  liquors  and  beverages,  or  any  of  them, 
are  stored  for  sale,  delivery  or  distribution  contrary  to 
law  or  for  other  illegal  purposes  in  any  warehouse  or 
other  place,  (b)  When  such  prohibited  liquors  or  bev- 
erages, or  any  of  them,  are  in  the  possession  of  any  per- 
son, firm,  •  •  *  or  corporation  conducting  on  the  prem- 
ises an  unlawful  drinking  place  or  maintaining  a  liquor 
nuisance  thereon  by  means  thereof.'' 

Under  the  authoi'ity  and  in  compliance  with  the  pro- 
visions of  the  statute,  the  affidavit  in  this  case  was  made 
and  a  search  warrant  was  duly  issued  thereon,  authoriz- 
ing a  search  of  a  certain  described  building  in  the  city 
of  Decatur,  known  as  the  Elks'  Clubrooms,  and  a  seizure 
of  any  prohibited  liquors  found  therein  in  the  posses- 
sion of  Bluitt  Wallace,  the  claimant  here,  who,  in  the 
affidavit,  was  alleged  to  have  been  keeping  or  stor- 
ing such  liquors  on  said  premises  for  illegal  pur- 
poses, etc.  The  sheriff  duly  executed  the  warrant,  and 
made  a  return  showing  that  he  had  searched  the  prem- 
ises named,  and  found  and  seized  one-half  quart  of  Deep 
Spring  whisky  and  six  pint  bottles  of  beer.  Upon  this 
return  of  seizure,  notice  was  issued  and  served  upon 
Wallace,  and  he  made  claim  to  the  liquor  and  beer. 
The  issue  on  the  trial  in  such  case  under  the  provisions 
of  the  statute  is  in  effect  (briefly  stated)  whether  the 
liquor  or  beer  was  kept  for  unlawful  purposes  or  not. 
If  .the  court  is  satisfied  from  the  evidence  that  it  was 
then  a  judgment  of  condemnation  follows  and  an  order 
for  the  destruction  of  the  liquor,  etc. ;  but,  if  the  court 
is  not  so  satisfied,  then  an  order  is  made  restoring  the 
liquor  to  the  possession  of  the  claimant. — ^Acts  Sp. 
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1909,  p.  77  et  seq.  In  the  present  case  the  court  did  the 
former — ^the  trial  being  had  upon  an  agreed  statement 
of  facts.  The  claimant  appeals,  bringing  this  agreed 
statement  of  facts  before  us  in  a  bill  of  exceptions,  and 
insisting  that  these  facts  are  such  as  not  to  warrant 
or  sustain  the  finding  and  conclusion  of  the  court.  We 
cannot  agree  to  this  contention.  Said  agreed  statement 
of  facts  (being  brief)  is  here  set  out,  as  follows:  "The 
sheriff  seized  upon  the  premises  described  in  the  affida- 
vit and  writ  of  search  for  seizure  six  bottles  of  beer 
and  a  part  of  a  quart  bottle  of  whisky  in  a  locker  among 
a  number  of  other  lockers,  on  the  premises.  Said  lock- 
ers had  been  in  the  place  described  for  six  or  seven 
years.  The  defenUant  Wallace  admitted  the  liquors 
were  his.  Wallace  alone  had  a  key  to  this  locker,  and 
he  alone  had  access  to  the  same.  The  place  where  the 
liquors  were  seized  was  in  an  anteroom  adjoining  the 
Elks'  Lodge  room,  and  was  a  room  used  by  the  members 
of  the  lodge  only.  Defendant  was  a  member  of  the  local 
lodge  of  Elks,  which  rented  and  controlled  the  whole 
of  the  second  floor  of  the  building  and  premises  describ- 
ed in  the  affidavit  in  this  case.  No  liquor  has  ever  been 
sold,  or  given  away,  or  otherwise  distributed  upon  said 
premises,  but  each  member  of  the  order,  if  he  desired, 
would  order  away  from  Decatur,  from  without  the  state, 
some  of  the  prohibited  liquors.  In  fact,  a  number  of 
the  members  did  order,  and  keep  in  lockers,  beer  and 
whisky.  The  liquors  received  by  the  members  were  put 
in  their  individual  lockers,  and  no  person  had  access  to 
the  locker  except  the  member  who  owned  the  same,  and 
who  kept  it  under  lock  and  key  for  his  own  use.  Some 
or  other  of  the  members  frequently — in  fact,  every  day 
— drank  beer  and  whisky  from  their  individual  lockers. 
A  servant  was  kept  to  wait  upon  the  members. 
An   ice   box   was   kept,   so   that  any  member,    if   he 
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wished,  could  keep  his  beer  on  ice.  None  of  said  liquors 
were  kept  for  sale,  to  be  given  away,  or  otherwise  dis- 
tributed, except  to  the  owners  for  their  individual  use, 
as  above  described."  This  agreed  statement  of  facts 
shows  too  clearly  to  require  discussion  that  the  place 
at  which  claimant  kept  the  beer  and  whisky  here  con- 
demned falls  literally  within  the  terms  of  the  descrip- 
tion of  an  unlawful  drinking  place  as  defined  by  the 
statute  from  which  we  have  first  hereinbefore  quoted. 
Under  that  statute,  if  the  claimant  kept  said  beer  and 
liquor  at  such  a  place,  even  though  exclusively  for  his 
own  consumption,  he  would  be  aiding  and  abetting  in 
the  keeping  or  maintenance  of  an  unlawful  drinking 
place — using  said  beer  and  whisky  to  that  end,  though 
drinking  it  only  himself.  One  of  the  purposes  of  the 
statute  evidently  is  to  discourage  social  drinking  by 
making  it  unlawful  for  men  to  habitually  congregate 
at  one  place  for  the  purpose  of  drinking  prohibited  liq- 
uors, even  though  each  should  drink  only  his  own  liq- 
uor; the  statute  being  inspired  no  doubt  by  the  fact  of 
common  observation  that  the  temptations  to  intemper- 
ance are  greater  when  men  habitually  resort  to  one 
place  and  drink  in  company  with  each  other  than  when 
each  drinks  privately,  or  drinks  with  friends  only  at 
his  or  their  home  in  ordinary  social  intercourse,  or  other 
place  that  is  not  an  unlawful  drinking  place. 

Whether  as  a  matter  of  public  policy  the  statute  is  a 
wise  or  unwise  regulation  of  the  liberty  of  the  citizen 
was  a  question  for  the  determination  of  the  Legislature, 
and  is  not  one  for  our  consideration. — State  v.  Reid,  1 
Ala.  612,  35  Am.  Dec.  44. 

We  are  of  opinion,  as  said,  that  the  agreed  statement 
of  facts  sustains  the  finding  and  judgment  of  the  lower 
court  that  the  law  was  being  violated  in  the  keeping  and 
use  of  the  liquor  and  beer  here  in  question.    With  it  the 
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claimant  was  aiding  and  abetting  in  keeping  or  main- 
taining an  unlawful  drinking  place. — Acts    Sp.    Sess. 
1909,  pp.  10,  11,  §  5.    This  being  the  only  question  be- 
fore us,  the  judgment  of  condemnation  is  affirmed. 
Affirmed. 


Warrick  v.  The  State* 

Violating  Prohibition  Loajo. 
(Decided  April  8,  1913.    62  South.  342.) 

1.  Intoxicating  Liquors;  Evidence;  Internal  Revenue  License. — ^A 
copy  of  the  stub  of  an  Internal  revenue  license  and  tax  stamp  au- 
thorizing a  defendant  to  engage  in  the  retail  liquor  business,  accom- 
panied by  a  certificate  authenticating  it,  is  admissible  in  a  prosecu- 
tion for  violating  the  prohibition  laws. 

2.  Same;  Beverage;  Evidence. — ^Where  it  was  shown  that  defend- 
ant had  procured  a  government  license  covering  the  place  and 
period  of  time  Involved,  and  there  was  evidence  tending  to  show 
that  during  such  time  his  place  of  business  emitted  the  odor  of  a 
bar  room,  It  was  competent  to  show  that  the  beverages  sold  by 
defendant  were  of  the  color  of  whisky  or  beer. 

3.  Criminal  Law;  Election;  Different  Acts. — ^Where  the  indict- 
ment charged  in  a  single  count  in  the  alternative  several  offenses, 
defendant  could  be  convicted  of  only  one,  and  where  the  evidence 
tended  to  prove  several  of  the  offenses  charged,  defendant  was  en- 
titled to  require  the  state  to  elect  the  offense  on  which  it  would  rely 
for  a  conviction  before  putting  in  his  defense. 

4.  Same. — Where  the  state  elected  to  ask  for  a  conviction  for 
maintaining  an  unlawful  drinking  place  during  October,  1911,  and 
prior  to  the  27th  day  thereof,  as  charged  in  the  second  count,  de- 
fendant was  not  entitled  to  require  a  further  election  of  the  par- 
ticular day  during  that  month  on  which  the  alleged  offense  was  com- 
mitted, since  the  offense  was  of  a  character  that  might  consist  of  and 
be  evidenced  by  a  series  of  acts,  or  a  continuous  course  of  conduct 
extending  over  a  period  of  more  than  a  single  day. 

Appeal  from  Morgan  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  W.  Weet. 
George  Warrick  was  convicted  of  violating  the  prohi- 
bition law,  and  he  appeals.    Reversed  and  remanded. 
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TiDWELL  &  Sample,  for  appellant  It  is  error  to  per- 
mit the  state  to  show  that  defendant  sold  a  beverage  of 
the  color  of  beer  or  whisky. — Wright  v.  State,  58  South. 
803.  On  the  same  authority,  the  court  was  in  error 
in  permitting  like  questions.  Notwithstanding  the  deci- 
sions in  Woodward^s  Case,  59  South.  688  and  Strangers 
Case,  59  South.  691,  it  is  insisted  that  the  court  was  in 
error  in  admitting  the  stub,  or  its  authenticated  copy^ 
showing  the  purchase  by  the  defendant  of  the  internal 
revenue  license.— 10  Enc.  of  901;  17  Cyc.  337;  8  396;  4 
Wig.  2250;  Peebles  v.  Tomlinson,  33  Ala.  337;  Sec.  324 
Fed.  St.  Ann.  103  U.  S.  109.  The  defendant  was  en- 
titled  to  have  an  election  by  the  state  as  to  which  of- 
fense it  was  prosecuting  for. — Moss  v.  State,  58  Stouth. 
61;  Howell  v.  State,  1  Ala.  App.  228,  and  cases  there 
cited.  Defendant  was  further  entitled  to  have  the  day 
fixed,  for  which  he  was  prosecuted. — ^Authorities  supra. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  A  copy  of 
the  internal  tax  stub  and  its  authenticating  certificate 
was  properly  admitted. — Woodwards  Case,  59  South. 
688;  Sec.  3883,  Code  1907;  Sec.  22y2,  Acts  1909,  p.  84. 
Any  error  in  the  admission  of  evidence  was  without  in- 
jury as  the  possession  of  the  liquor  dealer's  license  was 
prima  facie  sufficient  to  warrant  a  conviction. — Miller 
V.  State,  168  Ala.  100;  Sec.  6264,  Code  1907. 

WALKER,  P.  J. — In  justification  of  the  action  of  the 
court  in  admitting  in  evidence  the  copy  of  the  stub  of 
an  internal  revenue  license  and  tax  stamp  authorizing 
the  defendant  to  engage  in  the  business  of  a  retail  liquor 
dealer,  and  the  accompanying  certificate  authenticat- 
ing it,  no  more  is  deemed  necessary  than  to  refer  to  what 
was  said  in  the  opinions  rendered  in  the  cases  of  Wood- 
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word  V.  State,  5  Ala.  App.  202,  59  South.  688,  and 
Strange  v.  State,  5  Ala.  App.  164,  59  South.  691.  We 
are  not  moved  to  depart  from  those  rulings  by  what 
has  been  said  in  the  argument  of  the  counsel  for  the  ap- 
pellant in  criticism  of  the  correctness  of  the  conclusions 
there  announced. 

In  connection  with  the  evidence  afforded  by  the  fact 
of  defendant's  paying  for  such  a  license  for  the  place 
and  period  of  time  involved  in  the  charge  made  against 
him  (Acts  of  Ala.  Special  Session  1909,  pp.  63,  84,  § 
22%),  and  with  the  further  evidence  tending  to  prove 
that  his  place  of  business  within  such  time  had  the  odor 
of  a  barroom,  it  was  permissible  to  prove  that  beverages 
sold  by  him  had  the  color  of  whisky  or  of  beer. — 
Strange  v.  State,  5  Ala.  App.  164,  59  South.  691. 

The  evidence  introduced  by  the  state  had  a  tendency 
to  prove  the  defendant's  guilt  of  some  of  the  offenses 
charged  in  the  alternative  in  the  first  count  of  the  indict- 
ment. Under  that  count  he  could  be  convicted  of  only 
one  of  those  offenses.  It  was  his  right,  before  going 
into  his  defense  on  the  evidence,  to  require  an  election 
by  the  state  of  the  offense  for  which  a  conviction  under 
that  count  would  be  sought,  and  the  court  was  in  error 
in  overruling  his  motion  made  to  this  end. — Moss  v. 
State,  3  Ala.  App.  189,  58  South.  62. 

After  the  solicitor  had  stated  that  the  state  would 
ask  a  conviction  of  the  defendant  under  the  second 
count  of  the  indictment  for  maintaining  an  unlawful 
drinking  place  during  the  month  of  October,  1911,  prior 
to  October  27th,  the  defendant  moved  the  court  to  re- 
quire the  solicitor  to  state  and  elect  for  what  day  during 
that  month  the  state  would  prosecute  the  defendant, 
and  ask  a  conviction  of  him  under  the  second  count  of 
the  indictment.  That  motion  was  properly  overruled, 
as  the  offense  charged  in  that  count  is  one  that  may 
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consist  of,  and  be  evidenced  by  a  series  of  acts  or  a  con- 
tinuous course  of  conduct  extending  over  a  period  of 
more  than  a  single  day. — TreadvyeU  v.  State,  168  Ala. 
96,  53  South.  290;  Carl  v.  State,  125  Ala.  89,  104,  28 
South.  505;  Hamilton  v.  State,  153  Ala.  63,  44  South. 
968. 
Reversed  and  remanded. 


WUllams  V.  The  State. 

Violating  Prohibition  Law. 

(Decided  February  11,  1913.    Rehearing  denied  June  6,  1913. 
62  South.  371.) 

1.  Intoxicating  Liquors;  Statutory  Provision, — Section  24,  Acts 
1909,  p.  86,  is  constitutional,  notwithstanding  there  is  no  purpose 
or  intention  on  the  part  of  the  party  carrying  such  liquors,  to  use 
them,  except  in  such  way  as  the  law  permits. 

2.  Criminal  Law;  Corpus  Delicti;  Confessions, — The  corpus  delicti, 
or  the  fact  that  an  offense  has  been  committed,  must  be  shown 
independent  of  the  confession  of  the  defendant,  but  not  defendant's 
connection  with  such  offense,  and  hence,  a  charge  was  improper 
that  required  an  acquittal,  unless  the  evidence  other  than  defendant's 
confessions  established  beyond  a  reasonable  doubt  not  only  the 
corpus  delicti,  but  also  defendant's  guilt. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pbaeson. 

George  Williams  was  convicted  of  transporting  liquor 
for  another  through  the  streets  of  a  city  or  town,  and 
he  appeals.    Affirmed. 

H.  J.  Lancaster  and  George  L.  Smoot^  for  appellant 
Section  24  of  the  Fuller  Bill  is  unconstitutional  for  the 
reasons  pointed  out  in  the  demurrer  to  the  indictment. 
— Edge  v.  City  of  Bessemer,  164  Ala.  599;  6  L.  R.  A. 
847 ;  123  U.  S.  661.  The  indictment  was  bad  as  charg- 
ing different  offenses  in  the  alternative,  and  failing  to 
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charge  an  offense  in  one  alternative. — Raisler  v.  State, 
55  Ala,  64;  Watson  v.  State,  140  Ala.  134.  Charges  1 
and  2  should  have  been  given. — Johnson  v.  State,  142 
Ala.  1 ;  Harden  v.  State,  109  Ala.  50.  Charge  4  should 
have  been  given. — Winsloio  v.  State,  76  Ala.  42,  and 
authorities  supra;  Calvert  v.  State,  165  Ala.  9. 

R.  C.  Beickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  No  excep- 
tion was  reserved  to  the  action  of  the  court  in  overrul- 
ing the  demurrers,  and  that  question  is  not  here  pre- 
sented.— Boiling  v.  State,  78  Ala.  469 ;  Thomas  v.  State, 
150  Ala.  31.  No  error  is  shown  in  the  rulings  on  the 
evidence  or  in  refusing  the  charges  requested. 

WALKER,  P.  J. — One  of  the  charges  against  the  de- 
fendant (appellant  here)  was  that  he  "did  convey  or 
transport  over  or  along  a  public  street  or  highway  in  the 
town  of  Wetumpka,  Alabama,  for  another,^'  prohibited 
liquors.  This  charge  imported  no  more  than  a  carriage 
of  prohibited  liquor  by  the  defendant  for  another  over 
or  along  such  street  or  highway,  whether  or  not  there 
was  any  intent  on  the  part  of  the  defendant  or  of  the 
person  for  whom  the  liquor  was  carried  to  put  it  to  an 
unlawful  use.  As  the  charges  were  made  in  the  alter- 
native, the  defendant  sought  to  support  the  claim  that 
the  complaint  failed  to  charge  the  commission  of  any 
criminal  offense  {Watson  v.  State,  140  Ala.  134,  37 
South.  225)  by  the  suggestion  of  the  constitutional  in- 
validity of  the  statute  (Acts  of  Ala.  1909,  p.  86,  §  24) 
which  undertakes  to  deprive  one  of  the  right  to  do  for 
another  what  the  latter  could  lawfully  do  for  himself  by 
making  it  a  crime  to  carry  for  another  over  or  along 
any  public  street  or  highway  prohibited  liquor  in  regard 
to  which  there  is  no  other  intention  or  purpose  than  to 


Digitized  by 


Google 


396  COURT  OF  APPEALS  [VoL 

[Sandlin  v.  The  State.] 

use  it  in  such  way  as  the  law  permits.  The  eutertain- 
ment  of  that  suggestion  by  this  court  is  foreclosed  by 
the  ruling  made  by  the  Supreme  Court  in  the  case  of 
Qe(yrge  Williams  v.  State,  60  South.  903. 

Under  written  charge  4  requested  by  the  defendant, 
an  acquittal  would  have  been  required  unless  from  the 
evidence  in  the  case,  other  than  that  as  to  confessions 
made  by  the  defendant,  the  jury  believed  beyond  a  rea- 
sonable doubt,  not  merely  that  the  corpus  delicti  had 
been  proved,  but  that  the  defendant  was  guilty  of  the 
charge  made  against  him.  Evidence  of  confessions 
would  be  susperfluous  if  the  law  did  not  permit  the  jury 
to  convict  unless  the  other  evidence  in  the  case  was  suf- 
ficient to  satisfy  them  beyond  a  reasonable  doubt  of  the 
defendant's  guilt.  It  is  the  corpus  delicti,  the  fact  that 
the  offense  has  been  committed,  not  the  defendant's  con- 
nection with  it,  which  is  required  to  be  proved  by  evi- 
dence independent  of  any  confession  made  by  him.  The 
charge  mentioned  was  properly  refused,  as  were  the  oth- 
er charges  requested  by  the  defendant. 

Affirmed. 


Sandlin  v.  The  State. 

Violatififf  Prohibition  Law. 
(Decided  May  13,  1913.    62  South.  386.) 

1.  Trial;  Taking  Case  From  Jury, — ^Where  a  defendant  moves  the 
court  to  exclude  the  evidence  on  the  theory  that  It  was  not  suiOH- 
cient  to  malce  out  a  case,  and  then  offers  evidence  after  a  denial 
of  the  motion  which  brings  about  rebuttal  evidence  making  out  a 
prima  facie  case  against  defendant,  be  cannot  complain  of  the 
denial  of  the  original  motion. 

2.  Intoxicatinif  Liquors;  Evidence. — ^Evidence  In  this  case  exam- 
ined and  held  sufficient  to  requhre  a  submission  to  the  jury  of  the 
question  of  the  guilt  or  innocence  of  defendant 
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8.  New  Trial;  Criminal  C(M6.— Section  2846,  Code  1907,  has  no 
appiication  to  criminal  cases,  and  no  appeal  will  lie  from  a  motion 
to  grant  a  new  trial  in  a  criminal  case. 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
J.  M.  Sandlin  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Affirmed. 

R.  L.  Windham  and  M.  D.  McCollum,  for  appellant. 
No  brief  reached  the  Reporter. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  convicted  of  sell- 
ing whisky  to  one  Charley  Burton.  At  the  conclusion 
of  the  state's  evidence  the  defendant  moved  to  exclude 
it  on  the  theory  that  it  was  not  sufficient  to  make  out 
a  prima  facie  case,  which  motion  was  overruled  by  the 
court.  I£  defendant  had  rested  at  this  point,  when  there 
was  probably  merit  in  his  position,  the  lower  court 
might  have  been  reversed  for  overruling  the  motion; 
but  this  we  need  not  and  do  not  decide,  since  the  defend- 
ant proceeded  to  offer  evidence  himself,  which  led  to 
rebuttal  evidence  by  the  state,  whereby  we  are  of  opin- 
ion that  on  the  whole  evidence  the  matter  of  the  guilt 
or  innocence  of  the  accused  was  properly  submitted  to 
the  jury,  and  that  they  were  jui^tified  in  reaching  the 
verdict  they  did.  The  state's  evidence,  at  the  time  it 
rested,  was  entirely  circumstantial  and  perhaps  incon- 
clusive as  to  what  was  contained  in  the  half-pint  whisky 
bottle  sold  by  defendant  to  Charley  Burton  at  defend- 
ant's soda  fount,  and  was  not  perhaps  sufficient  to  ex- 
clude a  reasonable  hypothesis  that  it  contained  some- 
thing else  than  liquor;  but  it  often  happens,  as  it  did 
here,  that  a  defendant  by  his  testimony,  when  subjected 
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to  the  test  of  a  cross-examination,  strengthens  the  case 
made  by  the  state,  especially  where  his  explanations, 
seeking  to  give  an  innocent  coloring  to  the  incriminat- 
ing circumstances  proved  by  the  state,  are  weak,  are 
shown  to  be  improbable  by  the  rebutting  evidence  for 
the  state,  and  are  in  themselves  susceptible  of  suspicious 
inferences.  Here  the  evidence  for  the  state  showed  that 
the  state's  witness  went  into  the  store  of  defendant  with 
Burton,  the  alleged  purchaser  of  the  .whisky,  and  saw 
defendant,  while  witness  was  in  the  rear  end  of  the 
store,  pass  a  black  half -pint  whisky  bottle  over  the  coun- 
ter to  Burton,  the  two  being  then  in  the  front  end  of 
the  store,  and  saw  defendant  receive  in  return  some 
money  from  Burton,  which  bottle  Burton  put  in  his 
pocket;  that  witness  could  not  see  and  did  not  know 
what  was  in  the  bottle,  nor  how  much  money  passed, 
nor  did  he  hear  what  was  said  between  the  parties,  but 
that  about  an  hour  afterwards  and  in  about  100  yards 
from  defendant's  store  Burton  pulled  a  bottle  out  of 
his  pocket,  like  the  one  he  saw  defendant  pass  him  over 
the  counter,  and  gave  witness  a  drink  of  whisky. 

Defendant  admitted  passing  the  bottle  over  the  coun- 
ter to  Burton  and  receiving  money  from  him  in  return, 
as  testified  to  by  the  state's  witness,  but  he  says  that 
the  bottle  contained  grape  juice  sold  by  him  from  his 
soda  fountain,  and  not  whisky;  and  in  explanation  of 
how  he  came  to  be  in  possession  of  the  whisky  bottle 
and  of  Burton's  buying  the  grape  juice  in  a  bottle,  rath- 
er than  in  a  glass  over  the  counter,  which  was  the  usual 
way  defendant  sold  it,  defendant  said  that  before  state's 
witness,  Keeton,  and  Burton,  the  purchaser,  came  in 
the  store,  Burton  had  already  been  in  there,  and  that 
Burton  and  defendant's  partner,  Wright,  went  into  a 
side  room  to  take  a  drink  furnished  by  Burton;  that 
Burton  at  the  time  had  two  half-pint  bottles  of  whisky, 
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both  just  alike;  and  that  after  Burton  and  Wright  took 
a  drink  Wright,  defendant's  partner,  suggested  that 
they  follow  it  with  a  "chaser,"  whereupon,  defendant 
brought  them  in  glasses  some  grape  juice,  which  they 
drank  as  such  "chaser";  that  Burton  [evidently  delight- 
ed with  the  "chaser"]  told  defendant  to  fix  him  up  some 
in  a  bottle,  to  which  defendant  replied  he  would  if 
Burton  would  furnish  the  bottle;  that  Burton  took  the 
last  drink  out  of  one  of  the  two  half -pint  bottles  he 
had  and  handed  this  empty  bottle  to  defendant;  that 
defendant  "went  on  oflf  somewhere,"  and  later  when 
Burton  came  into  the  store  with  state's  witness,  Keeton, 
defendant  handed  Burton  this  same  bottle,  containing 
then  grape  juice,  and  received  from  him  five  cents  as 
pay  therefor.  In  rebuttal,  the  state's  witness  Keeton 
testified  that,  when  Burton  gave  him  the  drink  of  whis- 
ky as  testified  to  by  him  on  his  original  examination, 
Burton  offered  him  no  "chaser"  and  took  none  him- 
self; that  if  he  had  another  bottle  containing  a  "chaser" 
of  grape  juice  it  was  neither  exhibited  nor  mentioned. 
Burton  himself  was  not  examined  as  a  witness  by  either 
side.  The  court  properly  refused  the  affirmative  charge 
requested  by  defendant,  and  correctly  submitted  the 
case  to  the  jury. 

What  we  have  said  would  render  it  unnecessary  to 
consider  the  motion  for  a  new  trial,  if  we  had  authority 
to  do  so.  Section  2846  of  the  Code,  with  reference  to 
appeals  from  judgments  overruling  motions  for  new 
trials,  has  no  application  to  criminal  cases. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 
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Brlgrman  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  21,   1913.    Rehearing  denied  July  8,   1913. 
62  South.  980.) 

1.  Indictment  and  Information;  Essentials;  Signing, — It  is  not 
essential  to  the  validity  of  an  indictment  that  it  be  signed  by  the 
solicitor,  and  the  fact  that  an  indictment  is  signed  by  defendant  as 
special  soUcitx)r  did  not  render  the  indictment  subject  to  be  stricken 
or  quashed. 

2.  Same, — ^The  fact  that  the  indictment  is  signed  in  the  name  of 
the  defendant  as  special  solicitor  does  not  raise  the  presumption 
that  he,  and  not  the  person  whose  appointment  is  shown  by  the 
record,  acted  as  special  solicitor  in  the  proceedings  which  resulted 
in  the  return  of  the  indictment  by  the  grand  Jury. 

S.  Intoxicating  Liquors;  Keeping  for  Sale;  Ownership;  Evidence, — 
In  a  prosecution  for  keeping  prohibited  liquors  for  sale  or  deposit, 
neither  the  ownership  of  the  whisky,  which  was  found  in  the  cellar  of 
a  storeroom  where  defendant  as  general  manager  conducted  a 
business,  nor  the  opinion  on  that  subject  of  the  officer  who  seized  it, 
is  material. 

4.  Same;  Place. — The  charge  of  keeping  prohibited  liquors  for  sale 
could  be  supported  by  showing  that  defendant  kept  liquors  stored  at 
the  place  named  in  the  indictment  as  to  which  the  state  offered  evi- 
dence, or  at  another  place  where  defendant  testified  that  he  kept 
liquor  which  he  received  during  the  period  covered  by  the  indict- 
mnt 

5.  Same, — ^Evidence  of  frequent  receipts  of  liquor  by  defendant 
in  considerable  quantities  furnishes  support  for  an  inference  that  he 
was  getting  it  for  sale. 

a  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  wit- 
ness had  detailed  fully  all  the  facts  that  came  under  his  observation 
as  to  the  location  and  control  of  the  whisky  seized,  it  was  not 
prejudicial  to  sustain  an  objection  to  the  question  if  it  were  not 
a  fact  that  the  liquor  was  in  the  possession  of  a  certain  person  not 
the  defendant,  even  if  such  question  was  proper. 

7.  Same;  Record;  Refused  Charges, — ^Where  defendant  complained 
of  the  refusal  to  give  certain  written  charges,  it  should  appear  of 
record  that  they  were  requested  before  the  Jury  retired. 

8.  Trial;  Exclusion  of  Evidence;  Cross-Examination, — Where  it 
appeared  on  cross-examination  of  the  witness  that  his  only  informa- 
tion on  a  particular  subject  to  which  he  had  testified  on  his  direct 
examination,  was  what  another  had  told  him,  such  statement  was 
properly  excluded  as  hearsay. 
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Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearcb. 
Vance  Brigman  was  convicted  of  violating  the  pro- 
hibition law  and  he  appeals.    AfiBrmed. 

Espy  &  Farmer,  for  appellant.  The  record  shows 
that  Vance  Brigman  was  not  the  solicitor,  and  hence 
the  indictment  should  have  been  quashed. — Joiner  v. 
State,  78  Ala.  448.  One  of  two  presumptions  must  be 
sustained  to  support  the  indictment,  either  that  the 
solicitor  inadvertently  signed  defendant's  name,  or  that 
defendant  himself  by  some  sort  of  collusive  agreement 
with  the  grand  jury,  was  permited  to  sign  the  indict- 
ment in  his  own  name,  and  the  presumption  must  be 
indulged  that  defendant  signed  it. — Edson  v.  State,  134 
Ala.  50.  The  words,  "possession"  and  "keeping"  are 
synonyms,  and  the  showing  of  a  state  of  possession  dis- 
proves the  state  of  keeping.  The  court  was  therefore, 
in  error  in  excluding  defendant's  evidence  offered  along 
this  particular  line. — Patterson  v.  Kicker,  72  Ala.  406; 
Morris  v.  State,  84  Ala.  446;  Malachi  v,  State^  89  Ala. 
134  Higdon  v.  Kennemar,  120  Ala.  193;  see  also  Coop- 
er  V.  Slaughter,  57  South.  480;  Carl  v.  State,  125  Ala. 
89;  Morningstar  v.  State,  52  Ala.  405. 

R.  C.  Brickbix,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,.  P.  J.— The  indictment  in  this  case  was 
against  Vance  Brigman,  and  it  was  signed,  "Vance 
Brigman,  Special  Solicitor  of  the  Twelfth  Circuit."  We 
take  it  that  this  was  a  result  of  a  mere  inadvertence  on 
the  part  of  the  person  who  drafted  the  paper.  But, 
whether  this  was  the  fact  or  not,  the  signature  to  the 
indictment  did  not  render  it  subject  to  be  stricken  or 
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quashed  on  the  motions  made  to  those  ends.  "It  is  not 
essential  to  the  validity  of  the  indictment  that  it  should 
have  been  prepared  or  signed  by  the  solicitor.  It  *re- 
ceives  its  legal  efficacy  from  the  finding  and  return  of 
the  grand  jury;  and  the  legal  evidence  of  its  verity  is 
the  return  *a  true  bill'  apparent  upon  some  part  of  it 
bearing  the  signature  of  the  foreman.' " — Prince  ix 
State,  140  Ala.  158,  37  South.  171;  HoUey  v.  State,  75 
Ala.  14 ;  Joyner  v.  State,  78  Ala.  448.  If  the  signature 
as  made  be  taken  as  importing  that  it  was  the  act  of  the 
defendant  himself,  done  without  authority,  he  cannot  be 
heard  to  complain  of  it,  especially  as  the  signature  was 
mere  surplusage,  and  cannot  vitiate  the  indictment. — 
State  V.  Mace,  86  N.  C.  668 ;  State  v.  Kovolesky,  92  Iowa, 
498,  61  N.  W.  223;  22  Cyc.  251.  The  mere  presence  of 
the  defendant's  name  to  the  indictment  cannot  import 
anything  more  than  that  he,  or  some  other  person,  wrote 
it  there,  and  does  not  give  rise  to  a  presumption  that  he, 
and  not  the  person  whose  appointment  is  shown  by  the 
record,  acted  as  special  solicitor  in  the  proceedings  of 
the  grand  jury,  which  resulted  in  the  finding  of  the  in- 
dictment. 

There  was  evidence  tending  to  prove  that  a  consider- 
able quantity  of  whisky  was  found  in  a  cellar  of  a  store- 
house, in  which  a  business  was  conducted  of  which  the 
defendant  had  charge  as  general  manager.  The  de- 
fendant was  not  entitled  to  prove  that  the  officer  who 
seized  the  whisky  did  not  regard  it  as  the  property  of 
the  defendant,  and  did  not  seize  it  as  such.  The  owner- 
ship of  the  whisky  and  the  officer's  opinion  on  that 
subject  were  immaterial  matters. — Roden  v.  State,  3 
Ala.  App.  197,  58  South.  71. 

After  the  officer  who  made  the  seizure  of  the  whisky 
had  described  in  detail  the  room  in  the  cellar  in  which 
it  was  found,  had  state<l  that  it  was  in  that  room  to 
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itself,  and  wa^  separate  from  the  furniture  in  the  cel- 
lar, which  was  a  part  of  the  stock  of  goods  used  in  the 
business  in  which  the  defendant  was  ostensibly  engaged, 
and  had  testified  as  to  his  finding  that  room  locked, 
and  getting  the  key  to  it,  not  from  the  defendant,  but 
from  his  brother,  J.  A.  Brigman,  who  was  in  the  store 
at  the  time,  he  was  asked  if  it  was  not  a  fact  that  the 
liquor  was  in  the  possession  of  J.  A.  Brigman.  Con- 
ceding that  the  question  could,  without  error,  have  been 
permitted  to  be  answered,  yet  the  defendant  could  not 
have  been  prejudiced  by  the  action  of  the  court  in  sus- 
taining the  objection  to  it.  It  is  plain  that  the  defend- 
ant had  already  been  permitted  to  elicit  from  the  wit- 
ness all  the  facts  within  his  knowledge  which  could 
shed  any  light  on  the  inquiry  as  to  who  was  in  posses- 
sion of  the  liquor.  The  witness  having  fully  detailed 
what  came  under  his  observation  as  to  the  location  and 
control  of  the  whisky,  the  result  of  sustaining  the  ob- 
jection to  the  question  could  not  have  been  to  with- 
hold from  the  jury  any  part  of  what  he  really  knew  as 
to  who  was  in  possession  of  it.  The  circumstances  un- 
der which  the  question  was  asked  were  such  as  to  justify 
the  court  in  treating  it  as  not  calling  for  any  fact  ob- 
served by  the  witness  to  which  he  had  not  already  depos- 
ed, and  as  not  capable  of  eliciting  any  additional  tes- 
timony that  could  shed  light  on  the  defendant's  con- 
nection, or  lack  of  connection,  with  the  keeping  of  the 
whisky  at  the  place  in  which  it  was  found. 

When  it  was  made  to  appear  on  the  cross-examina- 
tion of  the  defendant's  witness  Forrester  that  the  state- 
ment which  the  witness  had  made,  in  the  course  of  his 
direct  examination,  as  to  the  ownership  of  the  business, 
which  was  conducted  in  the  store  in  which  the  whisky 
was  found,  was  not  based  on  any  personal  knowledge  of 
the  witness  as  to  the  fact  deposed  to,  but  only  on  infor- 
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matioD  imparted  to  him  by  a  third  person,  his  statement 
on  that  subject  was  properly  excluded,  as  amounting  to 
no  more  than  hearsay  testimony. 

It  was  brought  out  on  the  cross-examination  of  the 
defendant,  who  testified  in  his  own  behalf,  that  during 
the  period  covered  by  the  indictment  he  received  consid- 
erable quantities  of  prohibited  liquors,  which  he  stated 
were  kept  by  him  at  a  place  other  than  the  storehouse 
in  which  was  found  the  whisky  as  to  which  the  state  had 
offered  evidence.  The  charge  made  against  the  defend- 
ant that  he  kept  prohibited  liquors  for  sale  could  be 
supported  by  evidence  of  his  doing  so  either  at  the  store- 
house mentioned  in  the  evidence  offered  by  the  state,  or 
at  the  place  referred  to  by  the  defendant  in  his  own 
testimony.  The  evidence  as  to  the  frequency  and 
amounts  of  his  receipts  of  liquor  was  such  as  to  fur- 
nish some  support  for  an  inference  that  he  was  getting 
it  for  sale. — Freeny  v.  City  of  Jasper y  infra,  62  South. 
385.  As  it  cannot  be  said  that  there  was  an  absence 
of  evidence  to  support  a  conviction  of  the  defendant  for 
keeping  prohibited  liquor  for  sale  at  a  place  other  than 
the  one  named  in  the  written  charge  requested  by  him, 
that  charge,  was  properly  refused. 

Besides  it  is  not  made  to  appear  that  the  charge  was 
requested  before  the  jury  retired  to  consider  its  verdict 

No  error  is  found  in  the  record. 

Affirmed. 
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Klnsaul  v.  The  State. 

Violating  Prohibition  Lwuo. 
(Decided  June  17,  1913.    62  South.  990.) 

1.  Intoxicating  Liquors;  Evidence;  Sufficiency, — ^Where  there  was 
evidence  tending  to  prove  that  a  considerable  quantity  of  intoxicating 
liquors  was  found  in  a  building  in  which  defendant  was  engaged  in 
the  business  either  as  proprietor  or  as  an  employe,  and  other  evi- 
dence tending  to  show  that  defendant  was  the  person  who  kept  it 
there,  the  evidence  was  sufficient  under  section  4,  Acts  1909,  p.  63, 
to  support  a  conviction  for  violating  the  prohibition  law,  the  con- 
flicts in  the  evidence  being  a  question  for  the  jury. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence, — ^Where  it  was 
not  controverted  that  a  quantity  of  whisky  and  beer  was  found  in 
the  building,  the  defendant's  efforts  being  to  show  that  he  was  a 
mere  employee  and  that  the  liquor  was  put  and  kept  there  wholly 
without  his  knowledge  or  consent,  he  was  not  prejudiced  by  the 
admission  of  the  return  of  the  sheriff  on  a  search  warrant  intro- 
duced for  the  purpose  of  showing  a  list  of  the  liquors  seized. 

3.  Trial;  Argument  of  Counsel. — Where  a  part  of  the  argument  of 
the  solicitor  was  proper  under  the  evidence  and  a  part  improper, 
an  objection  to  the  whole,  without  calling  the  court's  attention  to 
the  objectionable  part,  cannot  be  sustained. 

4.  Charge  of  Court;  Argumentative  Instructions. — Where  the  evi- 
dence tended  to  show  that  another  was  proprietor  and  owner  of  a 
restaurant  and  a  meat  market,  and  that  defendant  was  an  employee, 
and  kept  a  key  and  looked  after  the  business,  and  that  a  quantity 
of  liquor  and  beer  was  stored  therein,  a  charge  asserting  that  there 
was  no  proof  of  a  partnership  between  defendant  and  such  other 
person,  and  that  the  fact  that  the  other  person  had  been  charged 
with  selling  whisky  should  not  be  considered  against  the  defendant, 
was  both  abstract  and  argumentative. 

Appeal  from  Geneva  County  Court. 

Heard  before  Hon.  John  A.  Campbell. 

Bill  Kinsaul  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Affirmed. 

The  testimony  tended  to  show  that  J.  H.  Radford 

was  the  owner  and  proprietor  of  a  restaurant  and  a 

meat  market,  and  that  defendant  was  an  employee,  and 

had  a  key  to  the  premises  and  looked  after  the  business, 

.except  when  he  was  out  in  the  country  buying  cattle.    It 
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further  appeared  that  the  place  was  raided,  and  a  quan- 
tity of  prohibited  liquor  was  found  stored  therein,  and 
that  defendant  was  present  at  the  time  of  the  search. 
In  his  argument  to  the  jury  the  solicitor  said  the  de- 
fendant was  working  for  J.  H.  Radford,  and  must 
have  known  all  about  this  whisky,  and  it  was  the  duty 
of  the  jury  to  place  upon  him  a  heavy  fine  and  let  Rad- 
ford pay  it.  Charge  6  was  as  follows:  "There  is  no 
proof  that  a  partnership  existed  between  defendant  and 
J.  H.  Radford,  and  the  fact  that  Radford  had  been 
charged  with  selling  whisky  should  not  be  construed 
against  the  defendant." 

J.  F.  Johnson^  for  appellant.  Counsel  discusses  the 
errors  assigned,  but  without  citation  of  authority. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — There  was  evidence  tending  to 
prove  that  a  considerable  quantity  of  intoxicating  liq- 
uor was  found  in  a  building  in  which  the  defendant, 
either  as  the  proprietor  or  as  the  employee  of  another 
was  engaged  in  business.  As  the  statute  (Acts  Special 
Session  1909,  p.  63,  §  4)  makes  the  keeping  of  such  li 
quors  in  such  a  place  prima  facie  evidence  that  they 
were  kept  for  sale,  with  intent  to  sell  the  same,  con- 
trary to  law,  and  as  there  was  evidence  tending  to  prove 
that  the  defendant  was  the  person  who  kept  them  there, 
there  is  no  merit  in  the  claim  that  there  was  an  ab- 
sence of  evidence  to  support  the  charge  against  him. 
The  conflict  in  the  evidence  bearing  upon  this  inquiry 
was  a  matter  for  the  determination  of  the  jury. 

That  a  quantity  of  whisky  and  beer  was  found  in 
the  place  above  mentioned,  on  the  occasion  of  a  search 
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of  it  when  the  defendant  was  present,  was  not  contro- 
verted in  the  trial.  The  defendant  did  not  seek  to  rebut 
the  testimony  to  this  effect,  which  was  offered  by  the 
state,  though  he  testified  as  a  witness  in  his  own 
behalf.  His  effort  was  to  show  that  he  was  there  as  a 
mere  employee,  and  that  the  liquor  was  put  and  kept 
there  wholly  without  his  knowledge  or  consent.  In  this 
condition  of  the  evidence  he  could  not  have  been  pre- 
judiced by  the  action  of  the  court  in  permitting  the 
sheriff's  return  on  the  search  warrant  to  be  used  for 
the  purpose  only  of  showing  the  list  of  the  liquors  which 
were  seized. 

A  part  of  the  statement  made  by  the  solicitor  in  his 
argument,  which  was  objected  to  as  a  whole,  was  of  a 
fact  which  evidence  in  the  case  tended  to  prove.  The 
part  of  that  statement,  which  it  is  now  claimed  was  sub- 
ject to  objection,  was  not  specifically  called  to  the  at- 
tention of  the  court  and  objected  to.  As  the  objection 
made  by  the  defendant  was  not  directed  against  the  ob- 
jectionable feature  of  the  statement,  but  against  the 
whole  of  it,  the  court  did  not  err  in  overruling  the  ob- 
jection. The  objection,  to  be  available,  should  have  sep- 
arated the  bad  from  the  good. — Pugh  v.  State,  4  Ala. 
App.  144,  58  South.  936;  Swaifi  v.  State,  Infra,  62  South 
446. 

Written  charge  6,  requested  by  the  defendant,  was 
both  abstract  and  argumentative.  The  refusal  to  give 
it  was  not  error. 

Aflftrmed. 
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Redman  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  17,  1913.    62  South.  992.) 

1.  Appeal  and  Error;  Transcript;  Matters  to  J)e  Included, — ^Where 
no  question  was  made  in  the  lower  court  relative  to  the  drawing 
or  organizing  of  the  grand  or  petit  Juries,  the  transcript  should  not 
contain  such  matters,  and  on  proper  motion,  that  part  of  the  tran- 
scripts will  be  stricken  under  section  6256,  Code  1907,  to  prevent  un- 
necessary expense. 

2.  Same;  Dismissal;  Grounds;  Pleading  Guilty. — Where  a  defend- 
ant pleads  guilty  to  an  indictment  in  the  usual  and  proper  way  and 
reserves  no  exception,  and  the  sentence  imposed  is  authorized  by 
law,  the  record  does  not  present  a  case  for  an  appeal,  and  the  ap- 
peal will  be  dismissed. 

Appeal  from  Andalusia  City  Court. 

Heard  before  Hon.  A.  L.  Rankin. 

Ad.  Redman  entered  a  plea  of  guilty  to  violating  the 
prohibition  law,  and  was  sentenced  according  to  law, 
and  appeals.    Appeal  dismissed. 

No  counsel  marked  for  appellant. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  No  point 
was  made  as  to  the  drawing  or  organization  of  either 
the  grand  or  petit  juries,  and  hence,  the  transcript 
should  not  contain  these  matters.  The  motion  to  strike 
should  therefore  be  granted. — Hatch  v.  State,  144  Ala, 
50;  Tipton  v.  State,  140  Ala.  39;  Sec.  6256,  Code  1907. 
Either  the  State  or  defendant  must  pay  this  increased 
cost,  and  hence,  the  reason  for  the  statute. — Sees.  6572, 
6636,  7635,  Code  1907.  The  case  does  not  present  a  case 
for  an  appeal  on  the  merits,  and  should  be  dismissed. 
—Bond  V.  State,  103  Ala.  90. 
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WALKER,  P.  J. — A  motion  is  made  by  the  Attorney 
General  to  strike  that  part  of  the  transcript  which  sets 
out  the  venire  for,  and  the  organization  of,  the  petit 
juries  in  the  trial  court.  The  motion  is  granted.  It  is 
expressly  provided  by  statute  (Code,  §  6256)  that  "such 
transcript  need  not  contain  mere  orders  of  continuance, 
nor  the  organization  of  the  grand  jury  which  found  the 
indictment,  nor  the  venire  for  any  grand  or  petit  jury, 
nor  the  organization  of  regular  juries  for  the  week  or 
term  at  which  the  case  was  tried,  unless  some  question 
thereon  was  raised  before  the  trial  court."  No  question 
in  reference  to  the  venire  for  the  petit  juries  or  their 
organization  was  raised  in  the  trial  court.  This  being 
true,  the  appeal  presents  for  review  no  question  which 
calls  for  a  consideration  by  this  court  of  the  part  of  the 
record  relating  to  those  matters.  The  insertion  in  the 
transcript  of  a  criminal  case  on  appeal  of  such  matter 
as  that  against  which  the  motion  to  strike  is  aimed  in 
this  case  could  have  no  purpose  except  to  add  to  the 
taxable  costs,  made  chargeable,  according  to  the  nature 
of  the  case  and  its  result,  against  either  the  defendant, 
the  prosecutor,  the  fine  and  forfeiture  fund,  or  the  con- 
vict fund.— Code,  §§  6636,  6572.  The  manifest  purpose 
of  the  statute  above  quoted  is  to  prevent  useless  addi- 
tions to  the  expenses  incident  to  the  administration  of 
the  criminal  laws.  Whether  these  expenses  are  to  be 
borne  by  the  defendant  or  by  the  public,  the  provisions 
of  that  statute  properly  may  be  availed 'of  to  prevent 
the  unnecessary  increase  of  such  expenses  by  the  act  of 
public  officials  having  a  pecuniary  interest  in  making 
them  more  rather  than  less. 

Motion  granted. 


Digitized  by 


Google 


410  COURT  OP  APPEALS  [VoL 

[Dunn  V.  The  State.] 
ON  THE  MERITS. 

The  judgment  appealed  from  was  entered  on  the  de- 
fendant's plea  of  guilty  to  an  indictment  in  the  usual 
and  proper  form.  No  exception  was  reserved  upon  the 
trials  and  the  punishment  imposed  was  such  as  is  au- 
thorized by  law.  The  record  does  not  present  a  case  for 
an  appeal,  and  the  appeal  is  dismissed. — Bond  v.  State, 
103  Ala.  90,  15  South.  893. 

Appeal  dismissed. 

Dunn  V.  The  State. 

Violating  Prohibition  Law. 
(Decided  June  9,  1913.    62  South.  996.) 

1.  Charge  of  Court;  Effect  of  Evidence. — A  charge  asserting  that 
the  statute,  making  the  keeping  of  liquors  in  a  building  not  used 
exclusively  as  a  private  residence  prima  facie  evidence  that  they 
were  kept  for  sale,  is  not  a  charge  on  the  effect  of  the  evidence 
since  it  means  only  that  if  the  evidence  discloses  such  a  fact,  it  is 
sufficient  on  its  face  to  authorize  a  conviction,  and  does  not  have 
the  effect  of  Instructing  the  Jury  that  any  fact  has  been  proved, 
or  that  the  evidence  does  or  does  not  establish  certain  facts  in 
dispute. 

2.  Saiiie. — Such  a  charge  does  not  authorize  a  conviction  before 
the  jury  is  satisfied  beyond  a  reasonable  doubt  of  defendant's  guilt, 
in  view  of  the  fact  that  the  court  expressly  told  the  jury  that  they 
could  not  convict  unless  they  were  satisfied  of  his  guilt  beyond  a 
reasonable  doubt. 

3.  Same;  Covered  by  Those  Given. — It  is  not  error  to  refuse  re- 
quested charges  that  are  substantially  covered  by  written  charges 
given. 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  So  well. 
Earl  Dunn  was  convicted  of  violating  the  prohibition 
laws,  and  he  appeals.    Affirmed. 

Ernest  Lacy,  for  appellant.  The  charge  given  for 
the  state  was  erroneous  as  a  charge  upon  the  effect  of 
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evidence,  and  as  authorizing  a  conviction  without  proof 
of  guilt  beyond  a  reasonable  doubt. — Huffman  v.  State^ 
29  Ala.  40;  Morrison  v.  State,  151  Ala.  115;  Whittaker 
V.  State,  105.  Ala.  34;  Pearson  v.  State,  99  Ala.  148; 
Heath  v.  State,  99  Ala.  179 ;  Buchanan  v.  State,  109  Ala. 
11.  Defendant  was  entitled  to  have  the  jury  instructed 
as  requested  by  him. 

R.  C.  Bbickell^  Attorney  General,  and  W.  L.  Maetin^ 
Assistant  Attorney  General,  for  the  State.  The  charge 
complained  of  simply  instructed  the  jury  as  to  what 
made  out  a  prima  facie  case  authorizing  a  conviction, 
and  did  npt  assert  that  any  fact  was  proven,  or  that  the 
jury  must  find  any  fact  to  exist,  and  hence,  was  not 
upon  the  effect  of  the  evidence.  In  other  charges,  the 
court  plainly  instructed  the  jury  not  to  convict  unless 
they  believed  the  defendant's  guilt  beyond  a  reasonable 
doubt.  The  other  charge  requested  were  covered  by  de- 
fendant's given  charges. 

THOMAS,  J. — The  defendant  was  charged  with  sell- 
ing, offering  for  sale,  keeping  for  sale,  or  otherwise  dis- 
posing of  prohibited  liquors.  There  was  evidence  for 
the  state  tending  to  show,  among  other  things,  that  on 
the  day  of  and  shortly  before  his  arrest  defendant  sold 
a  pint  of  whisky  to  one  of  the  state's  witnesses,  and 
that  his  premises  ( the  store  in  which  he  was  conducting 
a  restaurant  and  soda  fountain)  were  searched  and 
liy2  pints  of  liquor  found  therein.  The  court  in  its  oral 
charge,  after  instructing  the  jury  on  the  subject  of  a 
sale,  then  proceeded  to  instruct  them  on  the  subject  of 
keeping  for  sale  as  follows :  "The  Legislature  has  pass- 
ed a  rule  of  evidence  in  that  respect,  and  I  will  read 
that  to  you  for  guidance  and  try  to  explain  it  to  you. 
It  is  found  in  what  is  known  as  the  Fuller  Bill,  passed 
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at  the  same  session  of  the  Legislature  as  the  act  I  read 
you.  Section  4  reads :  "That  the  keeping  of  liquors  or 
beverages  that  are  prohibited  by  the  law  of  the  state 
to  be  manufactured,  sold,  or  otherwise  disposed  of,  in 
any  building  not  used  exclusively  for  a  dwelling,  shall 
be  prima  facie  evidence  that  they  are  kept  for  sale  or 
with  the  intention  to  sell  the  same  contrary  to  law.* 
That  is  a  rule  of  evidence  that  the  Legislature  has  leg- 
islated into  law  that  was  not  the  law  before  the  Legisla- 
ture passed  the  act  and  made  it  the  law.  I  do  not  know 
that  you  understand  the  term  'prima  facie'  evidence. 
Prima  facie  are  two  Latin  words  meaning  at  first  view 
or  on  its  face  (prima  means  first,  and  facie  means  face), 
on  the  first  blush  or  first  view,  so  it  simply  means  that 
if  the  evidence  shows  that  liquors  were  kept  in  a  build- 
ing not  used  exclusively  for  a  residence,  if  that  was 
shown,  and  the  evidence  closed  then  and  no  other  evi- 
dence was  offei^ed,  it  is  sufficient  on  its  face  to  warrant 
a  conviction^'  The  defendant  excepted  to  the  last  por- 
tion of  this  charge,  that  portion  which  is  in  italics,  and 
urges  in  brief  that  it  is  erroneous :  First,  because  it,  as 
insisted,  is  a  charge  upon  the  efifect  of  the  evidence,  pro- 
hibited by  section  5362  of  the  Code;  and,  second,  be- 
cause it  fails  to  state  that  the  evidence  of  guilt  must  be 
so  strong  as  to  convince  the  jury  beyond  a  reasonable 
doubt  that  defendant  kept  such  liquors  for  sale  or  other 
unlawful  purpose. 

A  charge  upon  the  effect  of  the  evidence  is  a  charge 
which  instructs  the  jury  that  certain  facts  in  issue  have 
been  proved  or  not  proved,  or  that  certain  evidence  in 
the  case  does  or  does  not  establish  a  certain  fact  or 
facts  in  dispute,  or  directs  the  jury  what  their  finding 
on  an  issue  of  fact  must  be  if  they  believe  the  evidence 
in  the  case,  etc.  See  citations  to  section  5362  of  the 
Code.     The  charge  criticised  is  clearly  not   a    charge 
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upon  the  effect  of  the  evidence  but  one  merely  in  ex- 
planation and  illustration  of  the  meaning  of  a  rule  of 
evidence,  given  on  a  hypothesized  state  of  facts.  It  was 
neither  an  instruction  to  the  jury  that  the  evidence  show- 
ed that  defendant  kept  prohibited  liquors  in  a  building 
not  used  exclusively  as  a  dwelling,  nor  was  it  an  in- 
struction that,  if  the  evidence  did  so  show,  the  jury  must 
find  the  defendant  guilty;  but  it  was  the  assertion  of  a 
proposition  of  law  given  in  defining  the  rule  of  evidence 
mentioned,  and  correctly  stated  in  effect  that  a  jury 
would  be  warranted  in  finding  a  defendant  guilty  of 
keeping  prohibited  liquors  for  sale,  not  that  they  must 
do  so,  when  the  evidence  showed  that  he  kept  such  liq- 
uors in  a  building  not  used  exclusively  for  a  residence, 
and  when  there  was  no  other  evidence  in  the  case.  The 
law  constitutes  such  evidence,  when  there  is  such  a 
prima  facie  case  and  holds  such  facts,  when  establish- 
ed, sufficient  to  authorize  a  jury  in  believing  beyond  a 
reasonable  doubt  that  a  defendant  is  guilty.  This  is 
all  that  the  charge  undertakes  to  assert.  Of  course  the 
evidence  tending  to  establish  such  fact  must  do  so  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt,  and 
even  then,  before  they  can  convict,  they  must  believe  de- 
fendant guilty  beyond  a  reasonable  doubt.  The  charge 
does  not  assert  otherwise,  and  that  the  jury  did  not  un- 
derstand otherwise  is  made  further  clear  from  the  fact 
that  the  court  subsequently  in  its  oral  charge  fully  and 
correctly  defined  and  instructed  the  jury  upon  the  sub- 
ject of  reasonable  doubt,  and  in  this  connection  conclud- 
ed as  follows :  "If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  violated  the  law  as 
I  have  read  it  to  you,  then  it  would  be  your  duty  to 
convict  him,  and  if  the  evidence  does  not  show  that 
beyond  a  reasonable  doubt,  it  would  be  your  duty  to 
acquit  him."     We  are  of  opinion  that  the  jury  were 
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properly  instructed,  and  that  the  criticisms  of  that  por- 
tion of  the  oral  charge  which  was  excepted  to  are  en- 
tirely without  merit. — Pugh  v.  State,  4  Ala.  App.  148, 
58  South.  936. 

The  only  other  error  insisted  upon  is  the  refusal  of 
the  court  to  give  written  charge  No.  3.  Without  con- 
sidering possible  defects  in  the  charge,  it  is  sufficient  to 
say  in  justification  of  its  refusal  that  it  is  covered  by 
written  charge  6  given  at  defendant's  request. 

We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 

Affirmed. 


Watson  V.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  21,  1913.    62  South.  997.) 

1.  Intoxicating  Liquors;  Evidence;  Shipments. — The  fact  that 
just  after  defendant  was  seen  to  go  into  the  express  office,  a  wagon 
drove  up  to  the  office  and  received  four  cases  of  whisky  addressed 
to  defendant,  was  sufficient  to  submit  to  the  jury  the  determination 
of  defendant's  connection  with  that  shipment  of  whisky. 

2.  8am e;  Possession  of  Liquor. — The  possession  by  defendant  of 
large  quantities  of  intoxicating  liquor,  and  shipments  made  to  him 
about  the  time  alleged  in  the  indictment  were  properly  admitted  in 
evidence  under  an  indictment  for  keeping  prohibited  liquors  for 
sale,  etc. 

3.  Evidence;  Opinion. — It  was  incompetent  for  a  witness  to  testi- 
fy that  he  thought  the  defendant  was  driving  for  another. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  ap- 
pellate court  cannot  say  that  the  admission  of  certain  evidence  did 
not  prejudice  defendant  in  any  way,  it  must  reverse  where  such  evi- 
dence was  admitted  over  defendant's  objection. 

5.  Charge  of  Court;  Abstract  Instructions. — A  requested  charge  is 
properly  refused  as  abstract  w^hlch  is  without  application  to  the  evl- 
dence  adduced  in  the  case. 


Appeal  from  Barbour  Circuit  Court. 
Heard  before  Hon.  Mike  Sollib. 
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Asa  Watson  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Reversed  and  remanded. 

The  bill  of  exceptions  shows  the  following:  The  de- 
fendant then  presented  to  the  court  a  charge  which  was 
in  writing,  and  which  as  originally  written  was  in 
words  and  figures  as  follows :  "Charge  5.  The  defend- 
ant had  a  right  to  have  his  own  whisky  hauled  to  his 
home,  and  the  jury  must  acquit  the  defendant  in  this 
case  unless  they  believe  beyond  a  reasonable  doubt  from 
the  evidence  that  defendant  intended  to  make  unlawful 
disposition  of  the  whisky."  The  court  first  indorsed 
this  charge  given,  but  subsequently  refused  it,  upon  ob- 
serving that  the  words  "and  the  jury  must"  following 
the  word  "home"  and  the  word  "the"  after  the  word 
"acquit"  had  each  been  stricken  out  by  running  two 
pen  marks  through  each  of  them  so  as  to  leave  the 
charge  to  read  as  follows :  "Charge  5.  The  defendant 
had  a  right  to  have  his  own  whisky  hauled  to  his  home, 
acquit  defendant  in  this  case,  unless  they  believe  beyond 
a  reasonable  doubt  the  evidence  that  defendant  intend- 
ed to  make  unlawful  disposition  of  the  whisky." 

C.  S.  McDowEDULi,  JR.^  for  appellant.  Counsel  discuss 
errors  assigned  as  to  the  admission  of  evidence,  and  the 
refused  charges,  but  without  citation  of  authority. 

R.  C.  Brickell^  Attorney  General,  and  W.  L,  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  court 
properly  admitted  evidence  of  the  shipment,  and  the 
possession  by  defendant  of  large  quantities  of  liquor. — 
Priest  V,  State,  5  Ala.  App.  171;  Coates  v.  State,  5  Ala. 
App.  196;  Rosenhnrg  v.  State,  5  Ala.  196;  Haiiser  v. 
State,  60  South.  549.  The  charge  requested  was  unin- 
telligible. 
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PELHAM,  J. — The  evidence  to  the  eflfeet  that  the  de- 
fendant was  seen  to  go  into  the  express  office,  and  that 
just  after  this  a  wagon  drove  up  to  the  door  of  the  ex- 
press office  and  received  four  cases  of  whisky  addressed 
to  the  defendant^  was  sufficient  to  submit  to  the  jury 
the  question  of  defendant's  connection  with  this  ship- 
ment of  whisky. 

The  defendant's  possession  of  large  quantities  of  pro- 
hibited liquors  was  material  under  the  alternative 
charge  contained  in  the  indictment  that  he  ^^kept  for 
sale" ;  and  evidence  of  the.  various  shipments  made  to 
him  at  or  about  this  time  was  relevant  and  properly  ad- 
mitted in  evidence. — Hauser  v.  State,  6  Ala.  App.  31, 
60  South.  549;  Freeny  v.  City  of  Jasper,  Infra,  62 
South.  385;  Dunn  v.  State,  Infra,  62  South.  996,  and 
authorities  cited  in  the  last  two  cases. 

The  court  permitted  the  state  to  prove  by  one  of  its 
witnesses  that  he  (the  witness)  ^^thought  the  defendant 
was  driving  around  Eufaula  for  Mr.  Harry  Brannon." 
The  defendant  made  timely  objection  to  the  question 
calling  for  this  testimony  and  moved  to  exclude  the  an- 
swer and  reserved  an  exception  to  the  adverse  ruling 
of  the  court.  This  evidence  of  what  the  witness 
^^thought"  the  defendant  was  doing  at  the  time  was  en- 
tirely immaterial  to  the  issues  before  the  court,  and 
incompetent  evidence. 

It  is  of  such  a  nature  that  we  are  unable  to  say  that 
it  affirmatively  appears  that  no  harm  resulted  or  could 
result  to  the  accused  therefrom.  While  it  is  the  rule 
that  the  admission  of  irrelevant  evidence  will  not  work 
a  reversal  if  it  clearly  appears  that  it  had  no  influence 
on  the  case  one  way  or  the  other,  we  are  not  prepared 
to  say  that  the  admission  of  this  evidence  (entirely  ir- 
relevant as  well  as  incompetent)  clearly  had  no  in- 
fluence on  the  case.    It  is  not  impossible  that  showing 
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the  defendant's  connection  with  the  person  Brannon 
prejudiced  his  case  before  the  jury;  we  cannot  conclude 
that  it  did  not.  The  admission  of  irrelevant  evidence  is 
an  error  for  which  the  judgment  of  conviction  will  be 
reversed,  unless  the  court  in  reviewing  the  record  is  sat- 
isfied that  no  injury  resulted  therefrom  to  the  defend- 
ant. Certainly  it  was  not  permissible  to  allow  the  wit- 
ness to  testify  to  his  thoughts,  a  matter  that  could  not 
be  met  by  any  evidence  that  could  be  offered  by  the  de- 
fendant. 

Charge  5  does  not  state  an  intelligible  proposition  of 
law,  in  the  light  of  the  recitals  in  the  bill  of  exceptions 
with  reference  to  the  erasures  contained  in  the  original 
charge,  but  aside  from  this,  in  any  form  the  charge  may 
be  considered,  it  is  abstract  as  applied  to  the  evidence 
in  this  case  and  might  well  have  been  refused  for  that 
reason. 

For  the  error  pointed  out,  the  judgment  of  conviction 
must  be  reversed. 

Reversed  and  remanded. 


Glass  V.  The  State. 

Violating  Prohibition  Law. 
(Decided  June  3,  1913.    62  South.  1013.) 

1.  Appeal  and  Error;  Review;  Matters  Required  to  he  Shown. — 
Where  the  record  does  not  contain  a  motion  to  strike  counts  of  the 
indictment  or  any  exception  to  the  court's  ruling  on  the  same,  and 
the  demurrers  to  the  indictment  are  not  shown  by  the  record,  the 
appellate  court  cannot  review  the  same. 

2.  Trial;  Requent  to  Charge;  Modification. — Where  the  court 
charged  at  defendant's  request  that  there  could  be  no  conviction  un- 
less the  jury  believed  beyond  a  reasonable  doiibt  that  defendant  had 
disposed  of  liquors  for  money  or  other  things  of  value,  it  was  prop- 
er for  the  court  to  modify  the  same  by  charging  that  disposition  on 
promise  of  payment  might  he  a  consummation  of  a  sale,  or  on 
credit  by  a  promise  of  payment. 

27  CA 
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Appelvl  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstbad  Brown. 

Charlie  (jlass  was  convicted  of  violating  the  prohibi- 
tion lawy  and  he  appeals.    AflSrmed. 

There  was  direct  evidence  of  a  sale  by  defendant  of 
beer,  and  the  evidence  noted  as  being  objected  to  has 
reference  to  the  details  and  manner  of  payment,  and  the 
fact  that  other  beer  and  whisky  was  found  and  seized, 
and  the  exhibitions  to  the  jury  of  the  stuff  received. 
After  giving  charge  6  at  the  request  of  the  defendant 
the  court  remarked :  "That  is  in  substance  what  I  have 
already  charged  you."  After  giving  charge  8,  which 
was  in  effect  that  there  could  be  no  conviction,  unless 
the  jury  believed  beyond  a  reasonable  doubt  that  de- 
fendant had  disposed  of  liquors  for  money  or  other 
thing  of  value,  the  court  said :  "I  qualify  that  by  say- 
ing that  disposition  on  promise  of  payment  would  be  a 
consummation  of  a  sale  by  a  person,  or  on  a  credit  by 
a  promise  of  payment." 

No  counsel  marked  for  appellant. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  Neither  the 
motion  nor  the  demurrers  are  set  out  in  the  record, 
and  hence,  they  cannot  be  reviewed. — Harris  v.  State,  4 
Ala.  App.  51 ;  Bright  v.  State,  76  Ala.  196.  No  error  is 
shown  in  the  rulings  of  the  trial  court  as  to  evidence  or 
instructions. 

PELHAM,  J. — The  judgment  entry  shows  an  adverse 
ruling  of  the  court  on  the  defendant's  motion  to  strike 
the  second  and  third  counts  of  the  indictment,  and  an 
order  ovorruling  demurrers  to  the  same  counts.  No 
motion  is  set  out  in  the  transcript,  nor  is  an  exception 
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shown  to  have  been  taken  to  the  ruling  of  the  court  in 
passing  on  the  motion.  The  demurrers  interposed  by 
the  defendant  are  not  shown  by  the  record,  and  the  rul- 
ing of  the  court  in  that  particular  cannot  be  reviewed 
here. — Lacey  v.  State,  154  Ala.  65,  45  South.  680;  Mc- 
Queen V.  Stale,  138  Ala.  63,  35  South.  39. 

The  defendant  was  indicted,  tried,  and  convicted  of 
violating  the  law  against  selling  intoxicating  liquors, 
and  the  bill  of  exceptions  shows  numerous  objections 
made  and  exceptions  reserved  by  the  defendant  to  the 
rulings  of  the  trial  court  on  the  admission  and  rejec- 
tion of  evidence.  These  questions  present  only  the 
same  propositions  that  have  been  so  often  discussed  and 
passed  upon,  in  constniing  the  present  laws  on  this  sub- 
ject, and  the  character  of  evidence  admissible  under  in- 
dictments charging  a  violation  of  these  statutes,  that 
any  discussion  of  them  would  be  futile.  No  insistence 
is  made  by  argument  or  brief  that  these  rulings  on  the 
evidence  are  erroneous,  and  afler  considering  each  and 
all  of  them  as  shown  by  the  record  we  do  not  find  the 
court  to  be  in  error  with  respect  to  any  of  them. 

The  court  gave  the  written  charges  requested  by  the 
defendant  in  the  precise  language  and  terms  in  which 
they  were  written  (Code,  §  5364),  and  in  the  remarks 
and  comments  made  to  the  jury  upon  the  charges  after 
reading  them  the  court  did  not  undertake  to  qualify  the 
charges,  nor  did  what  was  said  operate  to  that  effect. 
It  was  the  right  and  duty  of  the  presiding  judge,  if  he 
deemed  the  charges  not  to  be  free  from  misleading  ten- 
dencies, to  give  additional  explanatory  charges  so  as  to 
fairly  present  to  the  minds  of  the  jury  the  questions  in- 
volved and  upon  which  they  were  to  pass. — Callaway  & 
Truitt  V.  Gay.  143  Ala.  524,  39  South.  277;  W.  U.  Tel. 
Co.  V.  Fuel,  165  Ala.  391,  398,  51  South.  571. 
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Our  investigation  of  the  record  does  not  disclose  er- 
ror authorizing  a  reversal,  and  the  judgment  of  the 
lower  court  will  be  affirmed. 

Affirmed. 


Patterson  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  21,  1913.     Rehearing  denied  July  8,  1913. 
02  South.  1023.) 

1.  Intoxicating  Liquors;  Evidence;  Claim, — ^Where  it  was  shown 
that  the  sheriff  had  seized  a  large  quantity  of  liquor  from  a  room 
adjoining  defendant's  store,  an  affidavit  claiming  the  liquor  made 
by  defendant  after  the  seizure,  was  competent  in  a  prosecution  for 
violating  the  prohibition  law,  as  an  admission  of  his  keeping  the 
liquor  under  circumstances  prima  facie  constituting  an  unlawful 
purpose,  under  section  4,  Acts  1909,  p.  64. 

2.  Same.— Where  a  large  quantity  of  liquor  was  found  in  a  room 
back  of  defendant's  store,  and  defendant  was  being  prosecuted  for 
violating  the  prohibition  law.  the  fact  that  the  room  was  enclosed 
by  a  high,  solid  fence,  was  admissible  as  a  circumstance  tending 
to  show  that  an  unlawful  business  was  being  carried  on. 

3.  Same. — As  showing  defendant's  possession  of  the  room,  and  the 
premises,  it  was  competent  to  show  that  defendant  kept  live  stock 
in  the  enclosure  formed  by  the  fence. 

4.  Same. — Where  the  sheriff  searched  defendant's  store  after  six 
o'clock,  but  before  the  store  was  closed,  it  was  competent  to  show 
that  the  defendant  agreed  to  let  him  search  the  upstairs  room,  but 
that  he  refused  to  open  a  little  room  at  the  back  of  the  store  where 
the  liquor  was  subsequently  found,  as  Acts  1909,  p.  77,  permits  such 
a  search  where  the  premises  are  open,  the  room  being  a  part  of  the 
premises,  and  it  was  a  question  for  the  Jury  whether  defendant's 
refusal  was  for  the  reason  that  he  had  no  control  over  the  projierty, 
or  that  the  sheriff  had  no  right  to  search,  or  whether  the  refusal 
was  in  order  to  conceal  the  liquor. 

5.  Trial;  Reception  of  Evidence. — Tinder  rule  33,  Circuit  Court 
Practice,  where  no  ground  of  objection  was  specified,  it  was  not 
error  to  admit  an  affidavit  for  search  warrant,  the  warrant  and  the 
return  under  which  the  sheriff  had  seized  certain  liquors  claimed 
by  defendant. 

6.  Same;  Objection;  Adminsihle  in  Part. — Where  the  affidavit  for 
a  search  warrant,  the  warrant  and  the  return,  were  all  on  the  same 
piece  of  paper,  and  offered  in  evidence  together,  an  objection  to  the 
admission  cannot  be  sustained  if  any  one  of  them  was  admisBible. 
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7.  Evidence;  Documentary. — Where  a  sheriff  had  seized  a  quanti- 
ty of  liquor  under  a  search  warrant  and  could  not  remember  the 
description  of  it  without  a  reference  to  his  return,  which  he  stated 
he  knew  to  be  correct  when  he  made  it,  his  return  was  admissible 
as  a  means  of  refreshing  his  recollection,  as  well  as  independent 
documentary  evidence. 

8.  Witnesses;  Cross-Examination. — Where  the  clerk  of  defendant 
testified  that  he  and  not  defendant  owned  the  liquors  found  by  the 
sheriff,  it  was  competent  on  cross-examination  to  ask  him  If  he  made 
any  claim  to  the  property  when  the  sheriff  seized  it  under  a  search 
warrant  against  defendant,  it  being  made  to  appear  that  the  clerk 
was  present  at  that  time. 

9.  Appeal  and  Error;  Presumptions;  Charges, — ^Where  it  was  not 
shown  that  charges  were  requested  before  the  jury  retired,  It  will 
be  presumed  in  support  of  the  action  of  the  trial  court  that  they 
were  not,  and  were  therefore  properly  refused. 

Appeal  from  Houston  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pbarcb, 
M.  J.  Patterson  was  convicted  of  violating  the  pro- 
hibition laws,  and  he  appeals.    AflSrnied. 

Espy  &  Farmer,  and  E.  H.  Hill^  for  appellant.  The 
court  erred  in  permitting  it  to  be  shown  that  the  sheriff 
stayed  there  all  night.— 60  South.  447.  The  Fullen:  Bill 
does  not  permit  a  search  and  seizure  after  six  P.  M.,  and 
hence,  the  court  erred  in  permitting  it  to  be  shown  that 
defendant  refused  to  permit  a  search  of  the  back  rooms, 
as  it  is  not  shown  that  the  premises  were  open. — Payne 
V.  Crawfordj  102  Ala.  398.  The  court  was  in  error  in 
permitting  it  to  be  shown  that  a  drayman  hauled  five 
barrels  of  liquor  and  put  it  in  the  store  of  the  Dothan 
Coal  &  Wood  Co.— Henly  v.  State,  58  South.  96.  It 
was  incompetent  to  show  that  the  witness  Qriflln  did 
not  tell  the  officers  anything  about  his  control  of  the 
liquor  at  the  time  they  seized  it. — Nichols  v.  State,  60 
South.  181.  The  court  erred  in  admitting  the  affidavit 
and  writ  of  seizure,  the  warrant  and  the  return  there- 
on.— Cheek  v.  State  ex  rel.  Metcalf,  57  South.  108; 
Askew  V.  State,  60  South.  457;  Webster  v.  State,  60 
South.  215;  Ra/y  v.  State,  57  South.  146. 
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R,  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  convicted  on  an 
indictment  charging  him,  in  several  counts,  with  sell- 
ing, offering  for  sale,  keeping  for  sale,  or  otherwise  dis- 
posing of  spirituous,  vinous,  or  malt  liquors. 

As  a  witness  for  the  state,  the  sheriff  of  the  county 
testified,  among  other  things,  without  objection,  that, 
shortly  before  the  indictment  was  returned,  he  found 
and  seized  under  a  search  warrant  a  large  quantity  of 
prohibited  liquors,  finding  them  in  a  little  back  room 
adjoining  and  in  the  upstairs  over  a  brick  store,  wherein 
defendant  at  the  time  was  conducting  and  carrying  on 
a  family  grocery  business.  As  to  who  was  in  possession 
of  the  liquors  at  the  time  of  seizure  was  a  material  in- 
quiry in  the  case,  and  the  court,  therefore,  committed 
no  error  in  permitting  the  state  to  introduce  in  evi- 
dence an  aflSdavit  of  claim  made. by  the  defendant  to 
such  liquors  two  days  after  the  seizure,  in  which  he 
swore  that  he  was  in  possession  of  them  at  the  time  of 
the  seizure  and  had  "the  entire  right,  title,  and  inter- 
est in  and  to  each  and  every  bottle  of  the  same."  The 
defendant's  signature  and  oath  thereto  were  proved  by 
the  notary  before  whom  the  affidavit  was  made.  This 
amounted  to  no  more  than  proving  an  admission  by  de- 
fendant of  a  material  fact  against  himself.  The  keep- 
ing of  prohibited  liquors  in  a  place  not  used  exclusive- 
ly as  a  dwelling  is  prima  facie  evidence  that  they  are 
kept  for  unlawful  purposes. — Acts  Sp.  Sess.  1909,  p.  64, 
§  4. 

There  was  likewise  no  error  in  overruling  the  defend- 
ant's objection  to  the  introduction  in  evidence  by  the 
state  of  the  search  warrant  under  which  the  seizure  was 
made,  the  affidavit  upon  which  the  warrant  was  issued, 
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and  the  sheriff's  return  made  on  the  warrant  and  set- 
ting forth  and  giving  a  description  of  the  liquors  he 
had  seized  under  it.  We  infer  from  the  recital  in  the 
bill  of  exceptions  that  the  three — the  warrant,  affidavit, 
and  return — were  all  on  one  paper,  which  was  objected 
to  and  excepted  to  by  the  defendant  as  a  whole ;  and  this 
without  specifying  or  stating  any  grounds  whatsoever. 
The  rule  is  that,  when  objection  and  exception  are  re- 
served to  the  introduction  of  testimony  that  is  not 
patently  illegal  or  irrelevant,  such  exception  will  not  be 
considered  an  error,  unless  the  record  shows  that  the 
grounds  of  objection  were  specified. — Rule  33  of  Circuit 
and  Inferior  Courts,  Code,  p.  1527. 

Furthermore,  if  any  one  or  more  of  the  three,  either 
the  search  warrant,  affidavit,  or  return,  was  admissible, 
then  an  objection  to  them  all  as  a  whole  was  properly 
overruled. 

Without  stopping  to  consider  whether  the  search  war- 
rant and  affidavit  were  admissible,  it  is  clear  that  the 
sheriff's  return  was.  The  inference  is  plain  from  the  re- 
citals of  the  bill  of  exceptions  that  he,  the  sheriff,  was 
unable,  without  the  aid  of  this  return  made  by  him  on 
the  search  warrant  and  affidavit  at  the  time  of  the  seiz- 
ure, to  give  a  list  or  description  of  the  liquors  then  seiz- 
ed, comprising,  as  they  did,  such  a  large  quantity.  This 
description  was  material  to  enable  the  jury  to  determine 
whether  the  liquors  claimed  by  defendant  and  describ- 
ed in  his  said  affidavit  of  claim  were  the  same  liquors 
that  were  so  seized  by  the  sheriff.  A  witness  may,  as 
the  sheriff  was  evidently  permitted  to  do,  refresh  his 
memory  by  referring  to  a  memorandum  made  by  him, 
or  known  by  him  to  state  the  facts  truly,  no  matter 
when  made,  if  he  can  testify  that  at  or  about  the  time  it 
was  made  he  knew  its  contents  and  knew  it  to  be  true. 
This  lets  it  in  both  to  refresh  his  memory  and  as  doc- 
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umentary  evidence. — Boiling  v.  Fannin ,  97  Ala.  619,  12 
South.  59;  Acklen  v.  Hickman^  63  Ala.  498,  35  Am. 
Eep.  54 ;  Billingslea  v,  State,  85  Ala.  323,  5  South.  137. 
Hence  we  are  of  opinion  that,  under  the  circumstances 
here,  there  was  no  error  in  the  action  of  the  court  in 
permitting  this  return  to  be  introduced  in  evidence. 

The  sheriff,  in  describing  the  back  room  in  which  the 
liquors  were  found,  and  which,  as  said,  adjoined  on  the 
rear  the  brick  store  in  which  the  defendant  was  carry- 
ing on  a  grocery  business,  was  permitted  to  testify,  at 
the  instance  of  the  state,  over  the  objection  and  excep- 
tion of  the  defendant,  that  this  room  was  inclosed  by  a 
high,  solid  wall  fence  some  12  feet  high.  We  think  this 
evidence  was  admissible.  The  fact  that  liquors  in  as 
large  quantity  as  those  here  (1,400  half  pints  and  540 
whole  pints)  were  kept  in  a  place  so  inclosed  that  those 
who  visited  or  might  visit  it  were  hidden  and  concealed 
from  the  observation  of  the  public  is  a  circumstance 
tending  to  show  that  a  "blind  tiger"  was  being  conduct- 
ed at  such  place. 

As  a  circumstance  tending  to  support  the  theory  that 
defendant,  and  not  somebody  else,  as  claimed  by  his  wit- 
ness, was  in  control  and  management  of  the  room  where 
the  liquors  were  kept,  it  was  permissible  for  the  state 
to  prove,  not  only  (as  it  did  do  without  objection)  that 
this  room  was  at  the  rear  of  defendant's  store,  was  re- 
cently built,  and  connected  with  the  store  by  a  platform, 
but  also  (as  it  did  do  over  defendant's  objection)  that 
within  the  same  high  fence  that  inclosed  this  room  the 
defendant  kept  live  stock  for  use  in  a  coal  and  wood 
business  conducted  by  him  under  the  name  of  the 
Dothan  Wood  &  Coal  Company. 

The  sheriff,  as  a  witness  for  the  state,  further  testi- 
fied in  substance,  without  objection,  that,  when  he  went 
to  defendant's  place  of  business  to  execute  the  search 
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warrant,  defeDdant's  brick  store  was  open,  and  defend- 
ant was  in  there;  that  he  informed  defendant  that  he 
had  a  search  warrant,  authorizing  him  to  search  defend- 
ant's premises  for  liquors,  whereupon  defendant  said, 
"There  is  some  little  liquor  upstairs,''  and  then  directed 
Will  Griffin,  who  was  there  at  the  store,  and  who  is 
defendant's  only  witness  on  this  trial,  to  go  up  there 
and  open  the  door  and  let  the  sheriff  take  the  liquor 
upstairs.  The  sheriff  then  testified  over  the  objection 
and  exception  of  the  defendant,  and  in  response  to  ques- 
tions from  the  solicitor,  that  he  then  told  defendant  he 
would  also  have  to  search  the  little  back  room  herein- 
before mentioned  as  the  place  where  most  of  the  liquor 
was  found,  and  asked  the  defendant  to  open  it  that  he 
might  do  so,  which  the  defendant  refused  to  do;  that  de- 
fendant's store  was  still  open  at  the  time,  but  that  this 
little  room  was  closed;  that  the  hour  was  after  dark — 
about  6  o'clock^and  upon  defendant's  refusal  to  open 
this  little  room  he,  the  sheriff,  remained  around  the 
premises  all  night,  and  on  the  next  morning  about  8 
o'clock,  after  the  little  room  had  been  opened  by  some 
one,  he  went  into  it,  finding  the  defendant  in  there  and 
the  large  quantity  of  liquors  mentioned,  which  he  then 
seized;  that  these  liquors  were  then  being  moved  by 
negroes  into  a  railroad  car,  across  skids  reaching  from 
this  litle  room  to  the  car  on  the  side  track;  and  that  de- 
fendant then  stated  that  he  was  having  the  liquors  load- 
ed on  the  car  for  the  purpose  of  shipping  them  out  of 
the  state.  The  defendant's  counsel  insist,  among  other 
things,  that  the  fact  that  defendant  refused  to  open, 
upon  the  said  request  of  the  sheriff  that  evening,  the 
door  of  the  little  back  room,  should  not  be  proved 
against  him,  for  the  reason  that  defendant  was  under 
no  legal  obligation  to  do  so — the  hour  being  after  6 
o'clock  in  the  afternoon,  when  the  statute  does  not  au- 
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thorize  the  execution  of  a  search  warrant  (Acts  Sp. 
Sess.  1909,  p.  77,  §  22,  subd.  7) — ^and  that,  under  such 
circumstances,  no  adverse  inferences  should  be  permit- 
ted to  be  drawn  from  the  defendant's  failure  to  do 
something  which  the  law  did  not  require  him  to  do  and 
justified  him  in  refusing  to  do.  If,  in  the  sylogism, 
defendant's  premises  were  correct,  the  conclusion  con- 
tended for  would  probably  follow. — Payne  v,  CroAJO 
ford,  102  Ala.  398,  14  South.  854.  One  of  these  prem- 
ises, however  (waiving  a  consideration  of  the  other), 
is  clearly  incorrect;  for  the  law,  as  will  appear  from  a 
reading  of  the  statute  last  cited,  authorizes  a  search  and 
seizure  after  the  hour  mentioned,  4)rovided  the  place  or 
premises  are  open.  Here  it  appeared  that  the  premises, 
that  is,  the  defendant's  place  of  business — ^the' brick 
store — was  open  at  the  time  of  the  making  of  the  re- 
quest. It  further  appeared,  from  inferences  fairly  and 
reasonably  to  be  drawn  from  the  state's  evidence,  that 
this  little  back  room,  attached  to  and  connected  with 
said  brick  store  by  a  platform,  as  it  was,  and  within  an 
inclosure  in  which  defendant  kept  his  stock,  as  it  was, 
was  a  part  of  the  premises  that  were  in  the  possession 
and  control  of  defendant  and  a  part  of  the  premises, 
utilized  by  him  in  the  conduct  and  carrying  on  of  his 
said  family  grocery  business.  In  fact,  by  the  state's 
evidence,  it  clearly  appeared  as  an  inference  that  this 
little  back  room  was  but  a  storage  room  used  in  carry- 
ing on  the  business  conducted  in  the  store,  and  hence 
a  part  of  the  premises.  Although  it  was  closed,  it 
seems  to  us  that,  the  defendant's  place  of  business  (of 
which  the  storage  room  so  appeared  to  form  a  part), 
being,  as  said,  open,  he  was  under  as  much  duty  to 
open  this  storage  room  as  he  would  have  been  to  open 
a  closed  closet  or  other  room  within  the  store  itself. 
Besides,  he  did  not  base  his  refusal  to  open  either  on  the 
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fact  that  he  was  not  in  possession  or  control  of  this  lit- 
tle room  (on  the  contrary,  impliedly  admitting?  hy  his 
conduct  that  he  wan)  or  on  (he  fact  that  the  hour  for 
executinjif  search  warrants  had  passed.  The  evidence 
shows  that  he  just  simply  refused  to  open  it,  without 
giving  any  reasons  therefor  or  explaining  why,  and  re- 
fused, too,  afler  he  had  without  protest  opened  or  had 
anolher  to  open  the  room  upstairs  over  the  store,  where, 
with  a  glow  of  apparent  innocence  and  frankness,  he 
voluntarily  (old  Ihe  sheriff  he  would  find  some  little 
liquor.  Was  he  not  endeavoring  thereby  to  elude  the 
oflficer  and  lead  him  away  from  a  detection  of  the  strong- 
est evidence  of  (he  alleged  crime* — the  large  quantity  of 
liquors  that  were  stored  and  concealed  within  the  por- 
tals of  that  little  back  room?  Under  the  facts  and  cir- 
cumstances of  this  case,  we  are  of  opinion  that  it  was 
not  improper,  at  the  lime  the  evidence  is  shown  here 
(o  have  been  offered,  to  permit  the  sheriff  to  state  that 
he  then  told  defendant  he  wanted  also  to  search  this 
little  room,  and  that  the  defen<lant  refused. 

Of  course,  if  the  defendant  mnde  the  refusal  either 
because  lie  had  no  control  over  that  particular  property 
or  because  the  sheriff  had  no  authority  to  make  the 
search,  his  refusal  could  not  l)e  construed  as  evidence 
against  him.  In  the  state  of  the  evidence,  this  was  a 
question  for  the  jury  under  projier  instructions. 

Afterward  the  defendant  introduced  his  evidence, 
which  consisted  solely  of  the  testimony  of  one  witness, 
said  Will  Oriffin,  the  person  hereinbefore  referred  to 
as  being  present  in  the  store  at  the  time  the  sheriff  ar- 
rived and  whom  the  defendant  directed  to  unlock  for 
the  sheriff  the  door  upstairs.  This  witness  testified  that 
he  was  a  clerk,  and  that  while  defendant  managed  and 
controlled  the  bri(*k  store  and  the  mentioned  inclosure 
behind  it,  yet  he  (this  clerk)  had  rented  from  defend- 
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ant  and  was  himself  in  possession  and  control  of  the 
upstairs  and  of  this  little  back  room,  and  that  in  it  he 
himself  kept,  for  the  use  of  the  members  of  the  Union 
Club,  the  liquors  found,  and  that  they  belonged  to  the 
Union  Club,  and  that  defendant  had  no  possession  of  or 
control  over  them.  The  solicitor,  over  the  objection  and 
exception  of  defendant,  on  cross-examination  asked  the 
witness  if  he  (who  was  present,  as  shown,  at  the  time  of 
the  search  and  seizure  of  the  liquors  by  the  sheriflE) 
then  told  the  sheriff  anything  about  this — that  is,  the 
fact  that  he,  and  not  the  defendant,  was  in  possession 
of  the  little  room  and  the  liquors.  The  witness  admit- 
ted that  he  did  not  do  so.  Clearly  this  evidence  was 
admissible  as  affecting  the  credibility  of  the  witness 
and  as  tending  to  impeach  his  present  statement  and 
claim.  The  defendant's  counsel  insist,  however,  that 
it  is  susceptible  of  no  adverse  inferences  against  the 
present  testimony  of  the  witness,  for  the  reason  that  he 
was  under  no  legal  duty  to  speak.  It  is  a  fact,  however, 
of  common  observation,  written  large  in  human  nature 
and  experience,  that  when  one  man's  property  is  being 
seized  under  process  against  another,  he  rarely,  if  pres- 
ent (as  the  witness  admittedly  was),  keeps  quiet  or  suf- 
fers it  to  be  done,  without  making  protest  or  in  some 
way  making  known  his  rights.  Counsel  further  insist 
that  it  must  be  inferred  that  the  witness  refused  at  the 
time  to  make  any  assertion  of  his  rights  for  fear  it 
would  incriminate  him.  He  seems  to  have  no  such  fear 
now,  since  he  comes  into  court  and  swears  to  his  rights 
and  possession.  These  arguments  of  counsel  and  re- 
butting arguments  of  ours  only  serve  to  demonstrate  that 
it  is  purely  a  jury  question  as  to  how  much  weight  they 
will,  in  weighing  the  testimony  of  the  witness,  give  to 
the  fact  that  the  witness  at  the  time  of  the  seizure, 
though  present,  made  no  claim  to  the  property  or  its 
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possession.  If  the  jury  believe  that  his  failure  was  due 
to  a  fear  of  criminal  prosecution,  or  other  reason  than 
that  he  in  fact  had  no  such  claim,  then,  of  course,  they 
would  not  permit  such  failure  to  aflfect  his  credibility. 
The  evidence,  however,  was  competent  to  go  to  the  jury 
for  what  they  might  deem  it  worth,  after  considering  it 
in  the  light  of  all  the  other  facts,  and  the  court  commit- 
ted no  error  in  admitting  it. 

The  defendant  requested  one  char^  in  writing,  which 
was  refused.  This  will  not  be  considered,  however,  for 
the  reason  that  it  is  not  made  to  appear  that  it  was  re- 
quested before  the  jury  retired.  It  will  therefore  be 
presumed,  in  favor  of  the  rulings  of  the  trial  court,  that 
it  was  not  requested  before  the  jury  retired  and  was  for 
this  reason,  if  for  no  other,  properly  refused. — Hubert 
Morgan  v,  State,  Infra,  63  South.  21;  Donahoo  d  Mat- 
thews V.  Tarranty  1  Ala.  App.  446,  55  South.  270;  2 
Mayf.  Dig.  p.  576,  §  26. 

The  record  raises  29  questions  on  alleged  errors  of 
the  trial  court.  We  have  discussed  only  the  principal 
ones;  being  those  most  strongly  urged  in  brief  of  ap- 
pellant's counsel.  Those  not  discussed  by  us  are  so 
clearly  without  merit,  and  our  reasons  for  such  a  con- 
clusion are  so  fully  indicated  by  what  we  have  already 
said,  that  we  deem  it  unnecessary  to  further  prolong 
this  opinion  by  a  discussion  of  them — especially  since 
the  questions  raised  in  them  are  neither  novel  nor  in- 
teresting, nor  of  such  a  character  that  a  discussion  of 
them  would  be  of  any  value  whatever  to  the  profession. 

The  judgment  of  conviction  is  affirmed. 

Affirmed. 
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Blackwell  v.  The  State. 

Viola  ting  Prohibition  Law. 

(Decided  June  3.  1913.    «2  South.  1034.) 

1.  Appeal  and  hWror;  Record;  Bill  of  Exceptions. — An  inBtrument 
purporting  to  be  a  bill  of  exceplion  and  called  a  bill  of  exception 
cannot  le  supported  as  such  where  it  contains  no  exception  or  ob- 
jections taken  or  reserved  to  any  action  of  the  trial  court. 

2.  Same;  Revieto;  Objections  Below. — In  order  for  this  court  to 
determine  whetlier  Ihe  evidence  was  sufficient  lo  warrant  a  submis- 
sion to  the  jury  of  the  guilt  or  innocence  of  defendant,  it  must  be 
shown  by  bill  of  exceptions  that  it  was  raised  in  some  way  in  the 
trial  court. 

Appeal  from  Morgan  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  W.  Wert. 
Sam  H.  Blackwell  was  eouvicled  of  violating  the  pro- 
hibition law,  and  he  appeals.    Affirmed. 

No  counsel  marked  for  appellant. 

R.  C.  Brickei.l,  AUorncy  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  record 
is  regular  and  what  purports  to  be  a  bill  of  exception 
fails  to  show  any  objections  or  exceptions  reserved  on 
the  trial,  and  hence,  presents  nothing  for  review. 

THOMAS,  J. — The  defendant  was  convicted  for  a  vio- 
lation of  the  prohibition  law. 

We  find  in  the  record  what  purports  to  be  a  bill  of  ex- 
ceptions, and  what  is  in  form  such,  and  what  is  in  fact 
denominated  as  such  therein;  but  clearly  the  term  is 
a  misnomer.  We  have  carefully  examined  the  paper 
claimed  to  be  such,  and,  instead  of  finding  any  objec- 
tions and  exceptions  taken  or  reserved  by  the  defend- 
ant to  any  action  of  the  trial  court,  we  find  that  the  ml- 
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ing  of  the  .trial  court  was  never  even  in  any  wise  in- 
voked by  either  party  during  the  whole  course  of  the 
trial,  except  by  the  defendant  in  the  single  instance  of 
requesting  certain  written  charges — every  one  of  which 
it  aflarmatively  appears  was  given  as  asked.  So  then 
we  have  the  anomalous  situation  of  a  defendant,  who  is 
in  the  attitude  of  approving  everything  the  trial  court 
did,  making  of  the  approval,  in  detail,  a  permanent  rec- 
ord in  the  shape  of  what  is  improperly  called  in  such  a 
case  a  bill  of  exceptions,  and  bringing  a  transcript  of  it 
here  merely  for  our  inspection — certainly  not  for  our 
review,  because  on  a  bill  of  exceptions  we  can  review 
only  questions  of  alleged  error  committed  on  the  part 
of  the  trial  court,  and  that  only  when  the  question  was 
there  raised  and  decided  adversely  to  the  exceptor.  All 
the  evidence  in  the  case  is  set  out  in  this  supposed  bill 
of  exceptions — ^not  such,  however,  because,  as  said,  it 
contains  no  exceptions  whatever;  but  we  guess  that  the 
purpose  in  bringing  it  here  is  to  invoke  a  decision  from 
us  as  to  whether  or  not  this  evidence  was  sufficient  to 
warrant  a  submission  of  the  case  to  the  jury. 

To  get  such  question  before  us  it  would  be  necessary 
to  show  by  a  bill  of  exceptions  that  the  defendant  in 
some  way  raised  the  question  in  the  court  below,  either 
by  a  motion  to  exclude,'  or  by  a  demurrer  to  the  evi- 
dence, or  a  request  for  the  affirmative  charge,  or  in  some 
other  appropriate  manner.  Here  nothing  of  the  kind 
appears  to  have  been  done;  and  therefore,  whether  the 
trial  court  was  right  or  wrong  in  submitting  the  case 
to  the  jury,  its  judgment  must  stand — at  least  we  have 
no  power  or  authority  to  disturb  it.  We  may  add,  how- 
ever, that  in  our  opinion  the  evidence,  though  weak  in 
a  material  particular,  was  sufficient  to  warrant  the 
court  in  submitting  the  case  to  the  jury,  who  are  the 
sole  judges  of  its  weight. 
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We  find  no  error  in  the  record,  and  the  judgment  of 
conviction  is  affirmed. 
Affirmed. 


Tarpey  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  June  12,  1913.    63  South.  17.) 

1.  Appeal  and  Error;  Review;  Matters  to  he  SKoicn. — ^A  motion  to 
quash  an  indictment  should  be  set  out  in  the  bill  of  exceptions  to 
be  considered  on  appeal ;  its  appearing  in  the  record  is  not  sufficient 
to  authorize  its  review. 

2.  Same, — Where  the  demurrers  are  not  set  out  In  the  record  or 
elsewhere  ifi  the  transcript,  they  cannot  be  reviewed,  although  the 
judgment  entry  recites  that  demurrers  to  the  indictment  were  over- 
ruled. 

3.  Intoxicating  Liquors;  Evidence,  Revenue  License. — A  United 
States  revenue  tax  stamp  authorizing  defendant  to  engage  in  the 
business  of  a  retail  liquor  dealer,  covering  the  place  and  time  in 
question,  is  admissible  in  a  prosecution  for  maintaining  an  unlaw- 
ful drinking  place,  although  it  covered  a  period  subsequent  to  the 
finding  of  the  indictment. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  an  en- 
tire document  is  admitted  In  evidence,  any  error  In  subsequently 
admitting  a  part  of  it  over  objection  is  harmless. 

Appeal  from  Morgan  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  W.  West. 
Jerry  Tarpey  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Affirmed. 

Eysteb  &  Eystee,  for  appellant.  While  in  a  prop- 
er case  the  United  States  Revenue  stamp  tax  is  admis- 
sible, it  was  not  admissible  here,  because  it  contained 
two  months  authorizing  the  business  after  the  finding  of 
the  indictment.— Section  221/2,  Acts  1909,  p.  84.  The 
evidence  was  not  sufficient  to  sustain  a  conviction. — 
Edge  v.  Bessemer,  164  Ala.  199;  Toole  v.  State,  170 
Ala.  41. 
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E.  C.  Brickbll^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  The  motion 
to  quash  the  indictment  was  properly  overruled.  The 
objection  was  not  taken  by  plea  in  abatement. — ^Acts 
1909,  Section  23,  page  315. — Odom  v.  State,  1  Ala.  App. 
68;  Grandall  v.  State,  2  Ala.  App.  112;  Mathes  v.  State, 
3  Ala.  App.  7,  12.  The  motion  to  quash  the  indictment 
was  in  the  irrevisible  discretion  of  the  court. — Johnson 
V.  State,  134  Ala.  54 ;  MoaeVy  v.  State,  1  Ala.  App.  108. 
Nor  is  the  motion  to  quash  set  out  in  the  bill  of  excep- 
tions.— Jordan  v.  State,  165  Ala.  114 ;  Kimbell  v.  State, 
165  Ala.  18.  The  rulings  of  the  court  on  the  objections 
to  evidence  have  been  sustained  in  the  following  cases: 
— Strange  v.  State,  5  Ala.  App.  202 ;  Woodward  v.  State, 
5  Ala.  App.  164. 

PELHAM,  J. — The  defendant  was  convicted  of  main- 
taining an  unlawful  drinking  place,  in  violation  of  the 
prohibition  laws.  The  record  shows  a  motion  to  have 
been  made  to  quash  the  indictment,  but  the  motion  is 
not  set  out  in  the  bill  of  exceptions. — Kimbell  v.  State, 
165  Ala.  118,  51  Sk)uth.  16;  Jordan  v.  State,  165  Ala. 
114,  51  South.  620.  The  recitals  of  the  judgment  entry 
show  demurrers  to  the  indictment  to  have  been  over- 
ruled; but  what  these  demurrers  were  or  what  supposed 
defect  they  attempted  to  reach  we  are  not  informed,  as 
no  demurrers  are  shown  by  the  transcript. — Ala.  Chem, 
Co.  V.  Niles,  156  Ala.  298,  47  South.  239;  G.  of  Ga.  Ry. 
Go.  V.  Ashley,  160  Ala.  580,  49  South.  388. 

The  certified  copy  of  the  United  States  internal  rev- 
enue license  tax  stamp  offered  in  evidence  covered  the 
place  in  .question  and  the  period  of  time  involved,  and 
authorized  the  defendant  to  engage  in  the  business  of  a 
retail  liquor  dealer  for  the  calendar  year,  commencing 
the  1st  day  of  July,  1910,  and  ending  the  30th  day  of 
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June,  1911.  It  was  not  objectionable  or  inadmissible 
because  some  of  the  coupons  attached  to  the  special 
stamp  tax  stub  showed  that  the  defendant  was  authoriz- 
ed to  carry  on  the  business  in  the  months  of  May  and 
June,  1911,  subsequent  to  the  finding  of  the  indictment 
in  April.  Nor  does  it  appear  from  the  recitals  in  the 
bill  of  exceptions  that  objection  was  interposed  to  this 
part  of  the  copy  of  the  stub  of  the  record  on  that  ground 
when  the  certified  copy  was  offered  as  a  whole.  The  en- 
tire document  having  once  been  admitted  in  evidence 
without  such  an  objection  interposed,  the  subsequent  ob- 
jection to  the  introduction  of  a  part  of  it  (the  whole 
being  already  in  evidence)  would  not  be  available  as  a 
predicate  for  showing  reversible  error,  as  the  subse- 
quent admission  of  this  part  of  the  document,  if  error, 
would  be  without  injury  under  such  circumstances.  Be- 
sides, as  we  have  said,  the  certified  copy  of  the  stub  was 
to  the  effect  that  a  certain  revenue  license  and  internal 
revenue  tax  stamp  had  been  issued  to  the  defendant  au- 
thorizing him  to  engage  in  the  business  for  the  designat- 
ed period  of  an  entire  year,  commencing  the  1st  day  of 
July,  1910,  and  ending  on  the  30th  day  of  June,  1911, 
and  the  certified  copy  was  admissible  as  a  whole. 

Other  questions  presented  on  this  appeal  have  been 
heretofore  passed  upon  adversely  to  the  appellant's  con- 
tention, in  the  cases  of  Strange  v,  State,  5  Ala.  App.  164, 
59  South.  691,  and  Woodxcard  v.  State,  5  Ala.  App.  202, 
59  South.  688. 

Affirmed. 
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Robinson  v.  The  State. 

Keeping  Gaming  Table. 

(Decided  May  15,  1913.     Rehearing  denied  June  6,  1913. 
62  South.  372.) 

1.  Indictment  and  Information;  Name  of  Accused;  Middle  Initial. 
— The  omission  of  a  middle  hiitial  in  an  indictment  in  the  name  of 
accused  is  not  material. 

2.  Same;  Plea;  Evidence  Admissible, — Where  the  indictment  des- 
ignated the  defendant  as  Jim  Robertson,  alias  Jim  Robinson,  whose 
name  is  to  the  grand  Jury  otherwise  unknown,  It  was  a  matter  of 
evidence  under  the  plea  of  not  guilty  that  the  grand  Jury  had 
knowledge  of  facts  as  to  his  true  name. 

3.  Trial;  Reception  of  Evidence;  Motion  to  Strike. — Where  a  de- 
fendant did  not  object  to  questions  propounded  to  a  witness,  he 
will  not  be  permitted  to  complain  of  responsive  answers  thereto,  or 
allowed  to  speculate  on  the  evidence,  and  then  move  to  exclude  it. 

4.  Oaming;  Table;  Evidence. — ^Where  the  evidence  tended  to  show 
that  the  officers  went  into  defendant's  place  of  business  which  was 
full  of  men  of  both  colors  at  the  time,  and  found  defendant  at  the 
end  of  a  pool  table  which  had  been  marked  off  as  a  crap  table,  and 
that  he  and  others  were  shooting  what  was  known  as  bank  dice, 
or  a  bank  crap  game,  it  was  sufficient  to  carry  to  the  Jury  the  ques- 
tion of  his  guilt  of  keeping  a  gaming  table,  and  he  was  not  entitled 
either  to  the  general  charge  or  to  have  the  evidence  excluded. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  Gwin. 

James  M.  Robinson  was  convicted  of  keeping  a  gam- 
ing table,  and  he  appeals.    Affirmed. 

The  indictment  charged  that  Jim  Robertson,  alias 
Jim  Robinson,  whose  name  to  the  grand  jury  is  other- 
wise unknown,  etc.,  kept,  exhibited,  or  was  interested 
in  keeping  or  exhibiting  a  gaming  table  for  gaming.  The 
plea  set  up  that  his  name  was  not  Jim  Robinson,  and 
that  he  had  always  been  known  and  called  James  M. 
Robinson,  or  Jim  M.  Robinson,  but  nothing  else.  The 
evidence  tended  to  show  that  the  officers  went  into  the 
defendant's  place  of  business  and  found  the  room  full  of 
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negroes  and  white  men,  and  found  defendant  at  the  end 
of  a  pool  table  which  was  marked  oflE  as  a  crap  table, 
and  that  defendant  and  others  were  shooting  what  was 
known  as  bank  dice,  or  bank  crap  game. 

Scott  &  Aldeidgb,  for  appellant.  The  two  pleas  were 
good  and  the  court  erred  in  sustaining  demurrers  there- 
to.— Jones  V.  State,  63  Ala.  28;  Gerrish  v.  State,  53 
Ala.  476;  Winter  v.  State,  90  Ala.  637.  Counsel  dis- 
cuss the  evidence  and  insist  that  it  was  not  sufficient 
to  warrant  a  conviction  under  section  6985,  Code  1907. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  defendant's  plea  of  misnomer  in 
effect  admitted  that  the  name  by  which  the  defendant 
was  indicted  was  his  true  name,  for  it  set  up  his  true 
name  to  be  "James  Robinson  and  that  he  has  always 
been  known  and  called  James  M.  Robinson  or  Jim  M. 
Robinson,"  and  the  defendant  was  indicted  under  an 
alias  dictus  alleging  his  name  to  be  Jim  Robinson. 
Omission  of  the  middle  initial  "M"  was  not  material. — 
Taylor  V,  State,  100  Ala.  68,  14  South.  875;  Woods  v. 
State,  133  Ala.  162,  31  South.  984.  If  the  grand  jury 
returning  the  indictment  had  knowledge  of  facts  as  to 
the  true  name  of  the  defendant,  which  was  stated  con- 
tra and  as  "otherwise  unknown,"  this  was  a  matter  that 
could  have  been  availed  of  by  the  defendant  under  the 
plea  of  not  guilty,  and  no  effort  is  shown  to  have  been 
made  on  the  trial  to  offer  proof  to  establish  such  fact 

The  objections  made  to  the  testimony  of  the  state's 
witness  Parker  are  shown  not  to  have  been  made  to  the 
questions,  but  to  the  answers  of  the  witness.  The  an- 
swers for  anything  appearing  were  responsive  to  quech 
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tions  propounded  to  the  witness,  and  a  party  is  not  per- 
mitted thus  to  speculate  on  what  the  testimony  will 
be,  and  then  move  to  exclude  it. — Kramer  v.  Compton, 
166  Ala.  216,  52  South.  351 ;  Lev?y  Art  Co.  v.  Agricola, 
169  Ala.  60,  53  South.  145;  A.  C.  C.  d  I.  Co.  v.  Heald, 
168  Ala.  626,  53  South.  162. 

There  was  sufficient  evidence  showing,  or  having  a 
tendency  to  show,  the  guilt  of  the  defendant  of  the  of- 
fense charged  to  authorize  a  submission  of  that  question 
to  the  jury,  and  the  court  properly  refused  to  exclude 
the  evidence  on  defendant's  motion,  and  correctly  de- 
clined to  give  the  general  charge  requested  by  him. 

We  discover  no  error,  and  the  judgment  appealed 
from  will  be  affirmed. 

Affirmed. 


Wrlgrht  V.  The  State. 

Violating  Revenue  Law. 
(Decided  June  10,  1913.    (53  South.  14.) 

1.  Commerce;  Interstate;  Acts  Constituting. — ^Where  an  agent  de- 
Uvers  lightning  rods  to  persons  who  had  previously  ordered  them 
from  another  agent,  the  rods  being  shipped  from  the  manufacturer 
in  another  state,  and  not  resold,  but  returned  to  the  manufacturer, 
upon  refusal  of  those  ordering  them  to  take  them,  such  agent  is 
engaged  in  interstate  commerce  and  need  not  have  a  state  license 
for  selling  and  delivering  lightning  rods. 

2.  Bame, — ^The  fact  that  the  delivering  agent  sometimes  made  a 
reduction  from  the  contract  price  at  the  time  of  the  delivery  does 
not  change  the  character  of  the  transaction  as  an  act  of  interstate 
commerce. 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

K.  L.  Wright  was  convicted  of  selling  lightning  rods 
without  a  license  and  he  appeals.  Beversed  and  re- 
manded. 
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George  P.  Jones,  for  appellant.  The  indictment  was 
subject  to  the  demurrer  interposed.  Sec.  7713,  Code 
1907;  Merritt  v.  State,  59  Ala.  46.  Under  the  facts  in 
this  case,  the  statement  of  the  agent  as  to  the  total  cost 
of  the  rod  was  no  part  of  the  contract  and  was  irrele- 
vant.— Blank  v.  Moore,  139  Ala.  624;  Fulton  v.  Med- 
icine  Co.,  145  Ala.  331.  The  statute  of  Alabama  has 
no  application  as  the  sale  and  delivery  in  this  case  was 
shown  to  be  interstate  commerce. — 120  U.  S.  489;  141 
U.  S.  47;  218  U.  S.  124;  Clark'a  Case,  4  Ala,  App.  202. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  demur- 
rer to  the  indictment  does  not  appear  of  record,  and 
hence,  cannot  be  considered. — McQueen  v.  State,  138  Ala. 
63.  The  facts  in  the  present  case  differentiate  it  from 
the  case  of  Miller  v.  State,  present  term,  and  Clark  v. 
State,  4  Ala.  App.  202,  and  show  that  the  act  was  not 
an  act  of  interstate  commerce. — Quartlehaum  v.  State, 
79  Ala.  1;  184  U.  S.  540;  196  U.  S.  261;  200  U.  S.  226. 

PELHAM,  J. — The  defendant  was  indicted  for  sell- 
ing and  delivering  lightning  rods  without  a  license  and 
contrary  to  law.  The  question  presented  is  whether  or 
not  the  acts  shown  were  interstate  commerce  transac- 
tions, and  therefore  not  subject  to  the  state  statute  reg- 
ulating and  controlling  them. 

The  evidence  without  conflict  shows  that  everything 
done  by  the  defendant  pertaining  to  selling  and  deliver- 
ing lightning  rods  was  done  by  him  while  acting  in  the 
capacity  of  a  delivering  agent  for  E.  A.  Foy  &  Co.  of 
Cincinnati,  Ohio,  who  were  engaged  in  the  business  of 
the  manufacture  and  sale  of  these  articles ;  that  written 
orders  signed  by  the  purchasers  were  taken  by  another 
agent  of  the  Foy  Company  from  the  residents  of  Lau- 
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derdale  county,  Ala.,  at  their  homes,  and  sent  by  this 
agent  to  the  company  at  Cincinnati,  and  this  company 
filled  the  orders  by  shipping  the  goods  from  Cincinnati 
to  the  defendant,  as  its  agent,  at  the  most  convenient 
point  for  delivery  on  a  railroad  in  Alabama,  for  deliv- 
ery by  the  agent  to  the  parties  ordering  rods  in  each 
instance;  that  no  sale  or  delivery  was  made  by  the  de- 
fendant to  the  purchasers  except  under  the  contract  or 
written  order,  under  the  terms  of  which  the  rods  pur- 
chased were  shipped  from  Ohio  to  be  delivered  to  the 
particular  person  in  Alabama  named  in  the  order. 

There  is  no  distinguishable  difference,  in  the  prin- 
ciple involved,  between  the  case  presented  by  this  rec- 
ord and  the  cases  of  Clarh  v.  State,  4  Ala.  App.  202,  59 
South.  236,  and  Miller  v.  State,  7  Ala.  App.  183,  62 
South.  307,  decided  by  us  at  the  present  term,  in  which 
we  held,  following  the  ruling  of  the  United  States  Su- 
preme Court  in  Dozier  v.  State  of  Alabama,  218  U.  S. 
124,  30  Sup.  Ct  649,  54  L.  Ed.  965,  28  L.  B.  A.  (N.  S.) 
264,  that  the  acts  of  the  defendants  in  selling  and  de- 
livering constitute  interstate  commerce,  and  show  no 
violation  of  the  statutes  upon  which  the  prosecutions 
were  based. 

It  would  not  take  the  transaction  out  of  being  com- 
merce between  the  states  because  the  delivering  agent  in 
some  instances  at  the  time  of  delivery  made  a  reduc- 
tion in  the  gross  price  to  be  paid  for  the  rods  as  stip- 
ulated in  the  contract,  when  the  purchaser  objected  to 
paying  the  full  price  named  in  the  contract  (35  cents 
per  foot)  upon  a  calculation  of  the  total  amount  being 
made.  In  every  instance  where  the  rods  were  refused 
by  the  purchaser,  it  is  shown  that  they  were  not  sold  to 
some  one  else,  but  were  reshipped  to  the  seller,  Poy  & 
Co.,  in  Ohio.  The  defendant  in  delivering  the  rods  in 
every  instance  delivered  no  other  rods  than  those  for 
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which  orders  had  been  previously  taken  and  the  goods 
shipped  from  another  state  for  the  purpose  of  filling 
the  order.  Business  of  this  character,  under  the  deci- 
sions of  the  United  States  Supreme  Court,  clearly  con- 
stitutes interstate  commerce,  and  it  is  to  the  substance 
of  things  that  the  courts  must  look  in  dealing  with 
rights  created  and  conserved  by  the  federal  Constitu- 
tion.— Crenshwio  v.  State  of  ArkajisdSy  227  U.  S.  389, 
33  Sup.  Ct.  294,  57  L.  Ed.  — ,  where  a  resume  of  the 
cases  bearing  on  this  question  that  have  been  consid- 
ered by  that  court  is  given  in  the  opinion  by  Mr.  Jus- 
tice Day.  The  conclusion  here  reached  might  well  rest 
without  other  comment  or  citation,  by  analogy,  upon 
the  authority  of  that  case — the  most  recent  announce- 
ment (February  24,  1913)  by  the  United  States  Su- 
preme Court  on  the  substance  of  the  question  involved 
in  this  appeal. 

On  the  evidence  before  the  court  the  defendant  was 
entitled  to  have  given,  at  his  request,  the  general  charge, 
and  its  refusal  requires  a  reversal  of  the  judgment  ap- 
pealed from. 

Eeversed  and  remanded. 


Black  V.  Slocumb  Mule  Company. 

Detinue. 
(Decided  April  23,  1913.    62  South.  306.) 

1.  Contracts;  Extension  of  Time;  Consideration. — ^A  iMirtial  pay- 
ment on  a  past  due  debt  is  not  a  consideration  which  wil  support  an 
agreement  extending  the  time  of  the  payment  of  the  debt 

2.  Chattel  Mortgages;  Right  of  Mortgagee;  Default. — ^Where  the 
mortgagor  fails  to  pay  the  mortgage  debt  at  maturity,  the  mortgagee 
of  chattels  becomes  entitled  to  the  possession  of  the  mortgaged  chat- 
tels and  the  right  to  maintain  detinue  therefor. 
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3.  Same;  Extending  Time  of  Payment;  Consideration. — An  agree- 
ment by  a  chattel  mortgagee,  made  on  receipt  of  a  partial  payment 
after  the  maturity  of  the  debt,  unsupported  by  any  other  considera- 
tion, to  carry  the  mortgagor  for  a  time,  does  not  impair  the  right 
of  the  mortgagee  to  possession  of  the  mortgaged  chattels,  or  impose 
a  condition  to  his  right  to  maintain  detinue  for  their  recovery. 

4.  Detinue;  Demand;  Necessity, — Unless  it  is  necessary  to  change 
a  rightful  possession  into  an  unlawful  detention,  a  demand  is  not  neces- 
sary to  authorize  one  to  maintain  detinue;  the  service  of  the  writ 
is  a  sufficient  demand  to  entitle  one  to  recover  the  property  sued 
for,  though  a  prior  demand  may  be  necessary  to  authorize  a  recovery 
of  damages  for  detention. 

5.  Appeal  and  Error;  Harmless  Error;  Demand, — Where  damages 
for  detention  are  not  awarded,  the  mortgagor  cannot  complain  of  the 
failure  of  the  mortgagee  bringing  detinue  to  demand  possession  before 
suit. 

Appful  from  GeDeva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peaecb. 

Detinue  by  the  Slocumb  Mule  Company  against  J. 
E.  Black,  and  others.  From  a  judgment  for  plaintiff 
against  J.  E.  Black,  he  appeals.    Affirmed. 

W.  O.  MuLKBY,  for  appellant.  The  suit  was  against 
Black  &  Campbell,  as  individuals,  but  the  verdict  and 
judgment  are  against  Black  alone,  and  adjudged  the 
whole  cost  to  him,  this  was  error. — Sec.  3368,  Code 
1907;  90  Ala.  527;  111  Ala.  310.  Counsel  discusses  the 
errors  assigned  as  to  evidence,  and  insists  that  a  de- 
mand was  necessary  after  the  agreement  to  extend  the 
time  of  payment  of  the  mortgage,  and  that,  therefore, 
evidence  of  the  agreement  became  admissible,  but  he 
cites  no  authority  in  support  thereof. 

C.  D.  Cabmichabl^  for  appellee.  The  agreement  was 
without  consideration,  and  therefore,  not  binding.  No 
demand  was  necessary  except  perhaps,  to  authorize  re- 
covery of  damages  for  detention,  and  as  no  recovery  was 
had  therefor,  the  filing  of  the  suit  was  a  sufficient  de- 
mand.— Orice  v.  Jones,  1  Stew.  254 ;  Vaughan  v.  Wood, 
5  Ala.  304;  Bell  v.  Pharr,  7  Ala,  807;  Dunn  v.  Davis, 
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12  Ala.  135;  Mervine  v.  White,  50  Ala.  388;  Orandm 
V.  Hurt,  80  Ala.  116;  Daniel  Bros.  v.  Jordan,  146  Ala. 
231.  A  promise  to  extend  a  mortgage  debt  upon  part 
payment  after  maturity,  is  without  consideration,  and 
does  not  have  the  effect  to  extend  the  time  of  payment. 
—Scott  V.  Scruggs,  95  Ala.  583;  3  Stew.  485;  7  Cyc.  p. 
900;  97  Ala.  649;  76  Ala.  145;  37  Ala.  320;  121  Ala. 
377;  128  Ala.  128;  35  Ala.  544 :  33  Ala.  265;  85  Ala.  127. 

WALKER,  P.  J.— The  plaintiff's  claim  to  the  proper- 
ty sued  for  was  based  upon  a  chattel  mortgage.  It  is 
contended  in  behalf  of  the  appellant  (defendant  below) 
that,  because  of  a  statement  made  to  him  by  the  plain- 
tiff's representative  on  the  occasion  of  a  partial  payment 
being  made  on  the  secured  debt  after  the  law  day  of  the 
mortgage  to  the  effect  that  the  plaintiff  would  "carry" 
the  defendant  till  fall,  the  plaintiff  was  not  entitled  to 
maintain  the  suit,  brought  before  that  time,  without 
having  previously  made  a  demand  on  the  defendant  for 
the  possession  of  the  property. 

It  is  conceded  in  the  argument  that  the  mortgagor  did 
not  as  a  result  of  that  occurrence  secure  the  right  to  an 
extension  of  the  time  of  payment  of  the  debt,  as  a  par- 
tial payment  on  a  past  due  debt  is  not  such  a  consider- 
ation as  is  required  to  support  an  agreement  to  that 
eSect— Scott  v.  Scruggs,  95  Ala.  383,  11  South.  215;  9 
Cyc.  900.  The  claim  is  that,  though  the  agreement  re- 
lied on  was  lacking  in  an  essential  feature  of  a  valid 
contract,  yet  it  had  such  an  effect  that  the  mortgagee, 
within  the  period  mentioned,  was  not  entitled  to  sue  for 
the  mortgaged  property  without  a  previous  demand  on 
the  mortgagor  for  the  possession  of  it.  We  are  not  of 
opinion  that  this  claim  can  be  sustained. 

On  the  failure  to  pay  the  mortgage  debt  when  due 
the  mortgagee  became  entitled  to  the  immediate  posses- 
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sion  of  the  mortgaged  property  and  to  maintain  an  ac- 
tion of  detinue  for  its  recovery. — Mervine  v.  White,  50 
Ala.  388;  Orandin  v.  Hurt,  80  Ala.  116. 

No  good  reason  has  been  suggested,  and  none  has  oc- 
curred to  us,  to  justify  the  conclusion  that  an  agree- 
ment unsupported  by  consideration  which  the  law  rec- 
ognizes is  any  more  effectual  to  impair  or  postpone  the 
mortgagee's  right  to  immediate  possession,  or  to  annex 
a  condition  to  his  right  to  sue  therefor,  than  it  is  to 
secure  to  the  mortgagor  an  extension  of  the  time  of 
payment  of  his  debt.  Such  an  invalid  agreement  is 
without  effect  upon  the  rights  of  either  party  to  the 
mortgage.  That  occurrence  left  the  mortgagee  with  the 
same  right  to  immediate  possession  of  the  mortgaged 
property  that  it  had  before. 

A  previous  demand  is  not  required  to  authorize  one 
to  maintain  detinue  unless  it  is  necessary  to  change  a 
rightful  possession  into  an  unlawful  detention. — Foster 
V,  Johnson,  13  Ala.  379;  Worthinffton  v,  A.  O.  Rhodes  & 
Son,  145  Ala.  656,  39  South.  614.  And  it  seems  that 
the  failure  to  make  a  previous  demand  in  such  a  case 
affects  only  the  plaintiff's  right  to  recover  damages  for 
the  detention  of  the  property  prior  to  the  commence- 
ment of  the  suit  {LoAvson^s  Adm^r  v.  Lay^s  Ea^r,  24  Ala. 
184;  Daniel  Bros.  v.  Jordan  d  Son,  146  Ala.  229,  40 
South.  940),  so  far  as  his  right  to  recover  the  thing 
.  sued  for  is  concerned  the  service  of  the  writ  being  re- 
garded as  a  sufficient  demand  ( Vaughn  v.  Wood,  5  Ala. 
304;  Bell  v.  Pharr,  7  Ala.  807;  6  Ency.  of  PL  &  Pr. 
650). 

This  being  true,  and  as,  in  view  of  the  fact  that  the 
verdict  and  judgment  in  this  case  awarded  no  damages 
at  all  for  the  detention  of  the  property,  it  is  apparent 
that  the  appellant  suffered  no  injury  as  the  result  of 
the  failure  of  the  appellee  to  demand  possession  before 
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the  suit  was  brought,  the  conclusion  is  well  warranted 
that  the  former  is  not  in  a  position  entitling  him  to 
complain  of  that  omission.  The  court  was  not  in  error 
in  giving  the  affirmative  charge  requested  by  the 
plaintiff. 
Affirmed. 


Roberts  v.  Caple. 

Detinue  and  Trover. 
(Decided  April  10,  1913.    62  South.  348.) 

1.  Fiwtures:  House;  Land  of  Another;  Contract. — Where  a  house 
was  erected  by  a  party  under  an  agreement  with  the  then  owner  of 
the  land  that  it  should  remain  the  property  of  the  builder  and  might 
be  removed  by  him,  it  did  not  become  a  fixture  so  as  to  pass  under 
a  conveyance  of  the  land,  but  remained  a  chattel,  the  personal  prop- 
erty of  the  builder,  recoverable  by  him  In  detinue  as  other  personal 
chattel. 

2.  Same;  Mortgage;  Directions;  Removal, — fWhere  the  owner  of  the 
lot  bad  mortgaged  it  to  secure  a  part  of  the  purchase  money,  and 
subsequently  agreed  with  plaintiff  to  erect  a  house  thereon,  which 
should  remain  the  property  of  plaintiff,  removable  by  plaintiff  at  his 
election,  and  should  not  become  a  fixture,  such  agreement  did  not 
Impair  the  mortgage  security,  and  the  mortgagee  acquired  no  interest 
in  the  house  erected  under  such  subsequent  agreement. 

Appeal  from  St.  Clair  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

Detinue  and  trover  by  J.  W.  Caple  against  J.  W.  Rob- 
erts for  the  recovery  of  a  house.  Judgment  for  plaintifF 
and  defendant  appeals.    Affirmed. 

John  W.  Inzeb^  for  appellant  It  is  the  contention 
of  the  appellant  that  the  title  to  the  lot  never  really 
passed  out  of  the  mortgagee,  and  that  hence,  appellant 
was  entitled  to  introduce  such  mortgage  in  evidence  in 
his  behalf,  and  that  the  court  erred  in  declining  to  per- 
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mit  its  introduction,  but  counsel  cites  no  authority  in 
support  of  his  contention. 

M.  M.  &  Victor  Smith^  for  appellee.  Under  the 
agreement,  the  house  remained  personal  property,  and 
did  not  become  a  fixture,  and  hence,  could  be  recovered 
just  as  any  other  personal  property. — Broadus  v.  Smithy 
121  Ala.  335;  Chalifou  d  Co.  v.  Ewell,  113  Ala.  66; 
Potvers  V.  Harris,  68  Ala.  410 ;  s.  c.  57  Ala.  139 ;  Foster 
V.  Mdbe,  4  Ala,  402.  On  these  authorities,  the  court 
was  not  in  error  in  declining  to  permit  the  mortgage 
to  be  introduced  in  evidence,  as  the  agreement  did  not 
have  the  effect  of  impairing  the  mortgage  security,  and 
the  house  did  not  pass  under  the  mortgage. 

PELHAM,  J. — On  the  trial  in  the  circuit  court,  where 
the  case  was  brought  on  an  appeal  from  a  justice's  court, 
a  substitute  complaint  containing  two  counts  was  filed 
in  lieu  of  a  lost  complaint.  Count  1  is  in  detinue,  and 
claims  the  right  to  recover  of  the  defendant  a  certain 
described  frame  house,  which  it  is  alleged  was  erect- 
ed on  a  certain  lot  by  the  plaintiff  under  a  contract 
entered  into  with  one  A.  D.  Harrold,  who  was  the  own- 
er and  in  possession  of  the  lot  at  the  time  the  house  was 
built;  and  that  under  the  terms  of  the  agreement  the 
house  was  not  to  become  a  fixture  to  the  realty,  but 
was  to  remain  the  personal  property  of  the  plaintiff,  and 
that  he  was  to  have  the  right  to  remove  it  from  the  lot. 
Count  2  is  in  trover,  alleging  a  conversion  of  the  house 
by  the  defendant.  The  defendant  joined  issue  on  both 
counts  of  the  complaint,  and  the  case  was  tried  on  the 
issues  so  joined. 

The  evidence,  without  conflict,  shows  that  the  plain- 
tiff (appellee  here)  erected  the  house  on  the  lot  at  a  time 
when  it  was  owned  by  and  in  the  possession  of  one  A. 


Digitized  by 


Google 


446  COURT  OP  APPEALS  [VoL 

[Roberts  v.  Gaple.] 

D.  Harrold,  under  an  agreement  with  Harrold  that  it 
was  not  to  become  a  fixture  to  the  realty,  but  was  to 
remain  the  property  of  the  plaintiff,  removable  by  him 
at  his  pleasure.  Harrold  had  pruchased  this  lot  from 
one  Sam  Braverman,  who  conveyed  to  Harrold  by  war- 
ranty deed  in  the  usual  form  and  took  a  mortgage  to 
secure  the  unpaid  part  of  the  purchase  money.  Sub- 
sequently Harrold,  not  having  paid  the  balance  of  the 
purchase  money,  conveyed  the  lot  back  to  Braverman, 
and  thereafter  Braverman  conveyed  to  the  defendant, 
J.  W.  Roberts.  All  of  these  conveyances  were  by  war- 
ranty deed,  and  contained  no  reservation  of  the  house, 
or  other  stipulation  or  provision  with  reference  thereto. 
The  evidence  shows  that  when  Harrold  conveyed  to 
Braverman  it  was  known  and  understood  by  both  par- 
ties to  the  transaction  that  the  house  in  question  was 
not  a  fixture,  but  belonged  to  the  plaintiff  under  the 
agreement  between  Harrold,  who  owned  the  lot  at  the 
time  the  house  was  erected,  and  the  plaintiff,  who  built 
it;  and  when  Braverman  sold  to  the  defendant,  the  de- 
fendant had  prior  knowledge  that  the  plaintiff  claim- 
ed to  own  the  house,  and  was  informed  of  matters  rea- 
sonably calculated  to  put  him  on  notice  that  the  house 
was  the  personal  property  of  the  plaintiff,  and  not  a 
fixture  upon  the  land.  The  defendant  himself  testified 
in  this  connection  that  he  had  lived  in  the  small  town 
where  the  lot  was  situated  on  which  the  house  was 
erected  for  about  five  years,  and  that  he  knew  the  house 
had  been  built  by  the  plaintiff  and  his  father,  and  that 
on  one  occasion  a  short  time  before  he  bought  the  lot 
from  Braverman  he  had  offered  to  buy  this  house  from 
the  plaintiff,  who  he  knew  had  never  owned  the  lot 
upon  which  it  was  erected.  There  is  also  other  evidence 
having  a  tendency  to  show  that  the  defendant  knew  the 
house  was  personal  property  and  not  a  part  of  the 
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realty,  and  that  it  belonged  to  the  plaintiff.  The  plain- 
tiff testified  that  he  had  informed  the  defendant  of  the 
fact  that  he  (plaintiff)  owned  the  honse  before  the 
purchase  of  the  lot  by  him  (defendant)  from  Braver- 
man.  The  only  rational  conclusion  to  be  drawn  from 
the  evidence  is  that  the  defendant  knew,  before  he  ac- 
quired the  lot,  that  the  house  was  the  personal  property 
of  the  plaintiff,  or  at  least  that  it  was  claimed  by  him. 

The  house  having  been  erected  by  the  plaintiff  under 
an  agreement  with  the  then  owner  of  the  lot,  Harrold, 
that  it  should  remain  the  property  of  the  plaintiff  and 
be  removed  by  him,  the  house  did  not  become  a  fixture 
of  the  realty,  passing  with  an  alienation  of  the  land, 
but  remained  a  chattel,  the  personal  property  of  the 
plaintiff,  recoverable  by  him  in  an  action  of  detinue 
as  other  personal  chattels.  The  house  not  having  passed 
by  a  conveyance  of  the  realty  from  Harrold  to  Braver- 
man,  or  by  the  similar  conveyance  from  Braverman 
to  the  defendant,  and  there  being,  under  the  evidence, 
no  intervening  rights  of  innocent  third  parties  affect- 
ed, the  plaintiff's  case,  on  the  issues  before  the  court, 
was  made  out  by  the  undisputed  evidence,  and  the  gen- 
eral charge  was  properly  given  at  the  plaintiff's  request. 
—Broadus  et  al.  v.  Smith,  121  Ala.  335,  26  South.  34, 
77  Am.  St.  Rep.  61;  Harris  v.  Poicers,  57  Ala.  139; 
Powers  V,  Harris,  68  Ala.  410;  Foster  v.  Mabe,  4  Ala. 
402,  37  Am.  Dec.  749;  Chalifoux  &  Co.  v.  Potter,  113 
Ala.  215,  21  South.  322. 

One  of  the  appellant's  assignments  of  error  insisted 
upon  is  based  on  the  court's  refusal  to  allow  the  de- 
fendant to  introduce  in  evidence  the  mortgage  given 
by  Harrold  to  Braverman  to  secure  part  of  the  pur- 
chase money.  At  the  time  this  mortgage  was  given, 
the  house  in  question  had  not  been  erected  upon  the 
land,  but  the  agreement  for  its  erection,  and  its  actual 
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construction  on  the  lot,  were  all  subsequent  to  the  mort- 
gage, and  at  a  time  when  Harrold  was  in  possession 
of  the  lot  and  holding  title  and  possession  under  a 
warranty  deed  from  Braverman.  If  the  owner  of  a 
house  and  lot  should  mortgage  the  property  and  subse- 
quently enter  into  an  agreement  with  some  one  else  for 
a  sale  of  the  house  alone,  severing  it  from  the  realty 
and  converting  it  into  a  chattel,  such  an  agreement 
would  be  an  impairment  of  the  mortgagee's  security, 
and  would  be  res  inter  alios  acta  and  a  nullity  as  to 
the  mortgagee;  but  we  doubt  not  the  right  of  the  owner 
in  possession  of  a  piece  of  land,  after  mortgaging  the 
realty  to  one  party,  to  enter  into  a  subsequent  valid 
contract  or  agreement  with  another  to  erect  a  house, 
piece  of  machinery,  or  any  other  personal  property  on 
the  land,  and  contract  or  agree  with  such  party  placing 
it  there  that  the  same  should  remain  the  property  of 
the  person  erecting  it  or  placing  it  on  the  land,  and  re- 
movable by  him.  The  prior  mortgagee's  security  would 
not  be  impaired  by  such  a  subsequent  agreement,  and 
he  would  acquire  no  interest  as  a  prior  mortgagee  in 
the  property  subsequently  erected  or  placed  upon  the 
realty  under  such  an  agreement  made  in  good  faith  by 
the  owner  in  possession  with  a  third  party. — Broadus 
et  al.  V.  Smith,  supra;  Tifft  v.  Horton,  53  N.  Y.  377, 
13  Am.  Rep.  537;  Boston  Safe  Dep.  &  Trust  Go.  v.. 
Bankers'  &  Mer.  Telephone  Co.  (C.  C.)  36  Fed.  288; 
Padgett  v.  Cleveland,  33  S.  C.  339,  11  g.  E.  1069. 

The  rulings  of  the  trial  court  are  free  from  error, 
and  the  judgment  appealed  from  will  be  affirmed. 

Affirmed. 
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Starr  Piano  Company  v.  Baker. 

Detinue. 

(Decided  April  17,  1913.     Rehearing  denied  May  8,  1913. 
62  Soutb.  549.) 

1.  Sales;  Conditional  Sales;  Bona  Fide  Purchaser. — The  term, 
"bona  fide  purcbaser"  within  section  3394,  Code  1907,  should  be 
given  the  meaning,  which  it  has  in  equity  jurisprudence,  where  the 
doctrine  originated,  there  being  nothing  on  the  face  of  the  statute 
to  indicate  a  legislative  intent,  either  to  narrow  or  enlarge  such 
meaning. 

2.  Same;  Who  Is. — ^To  constitute  one  a  bona  fide  purchaser,  and 
entitle  him  to  protection  as  such,  he  must  have  purchased  in  good 
faith  the  legal  title  to  the  property,  as  distinguished  from  an  equit- 
able title;  must  have  parted  with  value,  as  a  consideration  therefor 
by  paying  money  or  other  valuable  thing,  or  by  assuming  a  lia- 
bility or  incurring  an  Injury,  and  must  have  had  no  notice  and 
known  of  no  fact  sufficient  to  put  him  on  inquiry  as  to  the  title  of  a 
person  other  than  his  vendor,  either  at  the  time  of  his  purchase, 
or  before  the*  payment  of  the  consideration. 

3.  Same;  Burden  of  Proof. — One  claiming  as  a  bona  fide  purchaser 
of  property  has  the  burden  of  proving  that  he  purchased  the  legal 
title  in  good  faith,  and  that  he  parted  with  value  as  a  consideration 
therefor,  but  the  burden  of  proving  that  he  had  notice  or  knowledge 
of  facts  sufficient  to  put  him  on  inquiry  as  to  the  title  of  the  third 
person.  Is  on  the  person  seeking  to  defeat  his  claim. 

4.  Pledges;  Priorities;  Bona  Fide  Purchaser. — One  to  whom  a 
conditional  vendee  of  property  pledges  it  as  a  security  for  a  debt, 
and  who  receives  the  property  in  good  faith,  and  for  value,  is  a  bona 
fide  purchaser  within  section  3394,  Code  1907,  unless  the  conditional 
contract  is  in  writing  and  recorded ;  for,  although  to  constitute  such  a 
purchaser,  he  must  have  purchased  the  legal  title  as  distinguished  from 
the  equitable,  it  is  not  necessary  that  he  should  be  an  actual  purchaser 
in  the  ordinary  acceptation  of  the  term,  nor  that  he  should  have  ac- 
quired the  legal  title  In  the  technical  sense  of  those  words,  it  being 
sufficient  if  he  has  acquired  a  legal  interest,  lien  or  estate  cognizable 
in  a  court  of  law,  as  distinguished  from  a  right  or  interest  recog- 
nized only  in  a  court  of  equity. 

5.  Same. — One  to  whom  property  sold  conditionally  is  pledged  as 
security  for  a  pre-existing  debt,  is  not  entitled  to  the  protection  of 
section  3394,  Code  1907,  even  though,  induced  by  the  security,  he 
voluntarily  extends  the  debt  without  any  agreement  tx)  do  so,  since 
one  claiming  such  protection  must  have  parted  with  a  valuable 
consideration,  either  In  money  or  in  property,  or  have  sustained  some 
Injury,  or  assumed  some  liability;  however,  where  a  pledgee,  in 
consideration  of  such  security  agreed  to  extend  the  time  of  pay- 
ment, he  thereby  parted  with  value  and  was  entitled  to  protection. 
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6.  Same;  Redemption;  Persons  Entitled  to  Redeem. — A  conditional 
vendor  of  personal  property  who  fails  to  record  Ills  contract,  is 
entitled  to  redeem  the  property  from  a  party  to  whom  the  condi- 
tional vendee  had  pledged  it  as  a  security  for  a  debt,  by  paying  the 
debt  with  Interest  at  any  time  before  a  sale  by  the  pledgee. 

7.  Evidence;  Parol;  Extension  of  Time. — A  parol  agreement  by  a 
creditor  to  extend  the  time  of  payment  of  a  debt,  is  valid,  if  based 
upon  a  sufficient  consideration,  without  giving  any  new  or  additional 
obligation  for  the  debt. 

8.  Contracts;  Consideration;  Extending  Time  of  Payment. — An 
agreement  by  a  creditor  to  extend  the  time  of  payment  of  a  debt  for 
a  reasonable  time  is  a  sufficient  consideration  for  a  contract;  for, 
although  the  extension  must  be  definite,  an  extension  for  a  reason- 
able time  is  capable  of  being  made  definite. 

9.  Same;  Construction;  Stipulations  as  to  Time. — ^An  agreement  by 
a  creditor  to  extend  the  time  of  payment  of  a  debt  until  the  debtor 
is  able  to  pay,  will  be  construed  as  an  agreement  to  extend  it  for  a 
reasonable  time,  and  not  to  discharge  a  debt  forever  unless  the 
debtor  subsequently  becomes  able  to  pay. 

10.  Same;  Action;  Time  to  Begin. — ^Where  a  creditor  has  agreed  to 
extend  the  time  of  payment  of  a  debt  for  a  reasonable  time,  on  a 
present  consideration,  he  is  not  entitled  to  an  action  for  the  collection 
of  the  debt  until  the  expiration  of  such  time. 

11.  Pleadings;  Amendment;  Unnecessary. — Where  the  complaint  in 
detinue  followed  the  code  form  and  was,  therefore,  sufficient  for  all 
purposes,  no  error  or  Injury  intervened  in  striking  an  addition 
thereto  offered  by  way  of  amendment. 

12.  New  Trial;  Neicly  Discovered  Evidence. — Where  the  alleged 
newly  discovered  evidence  could,  and  by  proper  diligence  would  have 
been  discovered  and  introduced  on  the  original  trial,  it  did  not  afford 
grounds  for  a  new  trial. 

13.  Appeal  and  Error;  Review;  Extent. — In  determining  whether 
the  court  properly  granted  the  affirmative  charge,  alleged  newly 
discovered  evidence  set  up  as  a  ground  for  new  trial,  cannot  be 
considered  on  appeal. 

14.  Same;  Assignments;  Necessity. — The  failure  of  a  judgment  in 
replevin  to  assess  the  alternate  value  of  the  property.  Is  a  mere 
Irregularitly  not  rendering  the  judgment  void,  and  will  not  bring 
about  a  reversal  of  the  judgment,  if  it  is  not  assigned  as  error. 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbaece. 

Detinue  by  the  Starr  Piano  Company  against  D.  A. 
Baker.  Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 

RusHTON,  Williams  &  Crenshaw,  and  W.  E.  Geiffin, 
for  appellant.    The  court  erred  in  refusing  to  allow  the 
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amendment. — Sec.  5367,  Code  1907.  The  affirmative 
charge  should  neyer  be  given  where  there  is  a  conflict 
in  the  evidence,  or  where  unfavorable  inferences  can 
be  drawn. — L.  d  N.  v.  Lancaster ,  121  Ala.  471 ;  Holmes 
V.  B.  R.  L.  &  P.  Co,,  140  Ala.  208.  The  question  of  good 
faith  was  under  the  testimony  in  this  case,  a  question 
for  the  jury,  as  was  the  question  of  the  amount  of  the 
debt  owing  by  Vaughan  to  Baker.  The  defendant  was 
not  a  purchaser  for  value. — Reid  v.  Bank  of  Mobile,  70 
Ala.  199;  Fenouille  v.  Hamilton,  35  Ala.  319.  If  each 
party  holds  an  equity,  the  party  holding  the  legal  title 
will  prevail. — Storey  Eq.  Jur.  sec.  64. 

A.  B.  FosTBE^  for  appellee.  It  is  conceded  that  Baker 
was  a  pledgee,  and  if  the  other  ingredients  exist  he  was 
a  bona  fide  purchaser,  and  protected  against  plaintiff's 
claim.— Sec.  3394,  Code  1907;  31  Cyc.  814.  A  pledgee 
is  protected  and  becomes  a  purchaser  where  he  receives 
the  property  as  security  on  a  pre-existing  debt,  with 
an  agreement  to  extend  the  time  of  payment. — 31  Cyc. 
814;  Alston  v.  Marshall,  112  Ala.  638;  Randolph  v. 
Wehh,  116  Ala.  135;  Whitfield  v.  Riddle,  78  Ala.  99; 
Downing  v.  Blair,  75  Ala.  216.  The  contract  must  be 
construed  as  an  agreement  to  pay  within  a  reasonable 
time. — Oriel  v.  Solomon,  82  Ala.  91;  Torrey  v.  Kraus, 
146  Ala.  200.  No  diligence  is  shown  as  to  the  newly 
discovered  evidence,  and  hence,  it  cannot  be  made  a 
basis  for  a  new  trial. 

THOMAS,  J.— Section  3394  of  the  Code,  changing 
the  rule  declared  in  Fairha/nks  v.  Eureka  Co.,  67  Ala. 
109,  makes  contracts  for  the  conditional  sales  of  person- 
al property  void  as  to  the  condition  against  purchasers 
for  a  valuable  consideration,  mortgagees,  and  judgment 
creditors  without  notice,   unless  such   contract  is  in 
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writing  and  recorded  as  in  the  section  prescribed.  The 
present  suit  is  an  action  of  detinue  in  which  appellant 
(plaintiff  below)  claims  title  to  the  property,  one  piano, 
under  such  a  contract,  which,  while  in  writing,  does 
not  appear  from  the  record  here  to  have  ever  been  re- 
corded. It  was  executed  on  December  8,  1905,  by  one 
J.  B.  Vaughn,  the  purchaser  of  the  piano,  who  at  the 
time  lived  in  Coffee  county,  Ala.,  where  possession  was 
delivered  to  him  then,  and  where  he  kept  the  property 
until  January,  1910,  when  he  moved  it  with  his  family 
to  Troy,  in  Pike  county,  Ala.  Some  time  after  the  re- 
moval of  the  piano  to  Troy,  Vaughn  placed  it  there  in 
the  home  of  D.  A.  Baker,  the  appellee  here  and  defend- 
ant below,  where  Vaughn,  his  wife  and  children,  board- 
ed during  the  months  of  January  and  February,  1912, 
and  until  about  the  10th  of  March,  1912,  whereupon 
they  moved  away  from  defendant's  house.  At  the  time 
of  the  removal  Vaughn  owed  the  defendant  a  balance 
of  about  $50  on  the  board  of  himself  and  family,  and 
left  the  piano,  of  the  value  of  $175,  at  defendant's  house. 
Vaughn,  as  a  witness  for  plaintiff,  testifies  that  he  then 
said  to  defendant:  "Well,  I  owe  you,  but  I  am  not  in 
shape  to  pay  you  at  present.  I  expect  to  move,  but  will 
leave  the  piano  over  there  (it  is  there  now)  until  I  get 
able  to  pay  you  and  I  will  pay  you" — and  that  defend- 
ant agreed  to  this.  Defendant  testified  on  this  sub- 
ject that:  "When  he  (Vaughn)  left  he  told  me  I  could 
keep  the  piano  (as  security)  for  the  debt,  and  that  he 
would  take  it  up;  that  if  he  could  he  would  pay  me 
when  he  got  able,  and  so  I  agreed  to  extend  it  for  him 
until  he  was  able  to  pay  it.  That  is  how  I  claim  the 
piano — under  that  agreement  with  Mr.  Vaughn."  Some 
40  days  or  more  thereafter  the  plaintiff,  to  whom  there 
is  an  admitted  balance  due  on  the  contract  for  the  con- 
ditional sale  of  the  piano  to  Vaughn,  made  demand  on 
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Baker  for  the  piano  and,  upon  his  refusal  to  deliver 
possession,  brought  this  suit.  At  the  trial  he  introduced 
all  proof  necessary  and  requisite  to  the  making  out  of 
a  prima  facie  case.  The  defendant  contended  that  he 
was  a  bona  fide  purchaser  of  the  property  from  Vaughn, 
relying  on  the  testimony  of  himself  and  Vaughn,  which 
we  have  set  out  and  which  was  not  contradicted,  to  sup- 
port his  claim.  The  lower  court  gave  the  general  affir- 
mative charge  in  his  behalf,  and  the  question  for  review 
here  is  whether  or  not  the  facts  recited  are  such  as  to 
constitute  the  defendant  a  bona  fide  purchaser  within 
the  meaning  of  said  section  3394  of  the  Code,  so  as  to 
protect  liim  against  the  title  to  the  piano  retained  by 
plaintiff  in  the  conditional  sale  contract  with  said 
Vaughn. 

The  doctrine  of  bona  fide  purchaser  originated  in 
equity  jurisprudence,  and  in  the  construction  of  the 
meaning  of  that  term  when  employed  in  recording  or 
registry  statutes,  as  is  here  under  consideration,  we 
are  relegated  to  that  source  for  guidance,  in  the  ab- 
sence of  a  contrary  intent  apparent  on  the  face  of  the 
statute.  We  find  nothing  on  the  face  of  this  statute  in- 
dicating an  intent  on  the  part  of  the  Legislature  to  nar- 
row or  enlarge  the  meaning  of  the  term  beyond  its  usual 
significance,  as  used  in  that  branch  of  the  law. 

There  it  has  been  held  that,  in  order  to  constitute 
one  a  bona  fide  purchaser  and  entitle  him  to  protection 
as  such,  it  is  essential :  "(1)  That  he  should  be  the  pur- 
chaser of  the  legal,  as  distinguished  from  an  equitable, 
title  to  the  property;  (2)  that  he  should  have  purchas- 
ed the  same  in  good  faith;  (3)  that  he  should  have 
parted  with  value  as  a  consideration  therefor  by  pay- 
ing money  or  other  thing  of  value,  or  by  assuming  a 
liability  or  incurring  an  injury;  (4)  that  he  should 
have  had  no  notice,  and  should  have  known  no  fact 
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sufficient  to  put  him  on  inquiry  as  to  the  plaintiff's  title, 
either  at  the  time  of  his  purchase  or  at  or  before  the 
time  he  paid  the  purchase  money  or  otherwise  parted 
with  value:'— Craft  v.  Russell,  67  Ala.  9;  Shook  v.  S.  B. 
d  L.,  140  Ala.  579,  37  South.  409. 

The  burden  of  proof  as  to  the  first  three  propositions 
rests  upon  the  person  claiming  the  protection,  and  as  to 
the  fourth  upon  him  who  seeks  to  defeat  the  claim. — 
Barton  v.  Barton,  75  Ala.  400. 

There  is  nothing  in  the  evidence  tending  to  show 
that  the  defendant  had  any  notice  either  actual  or  con- 
structive, of  plaintiff's  retention  of  title,  or  knew  any 
fact  sufficient  to  put  him  on  inquiry  until  the  demand 
was  made  for  the  possession  of  the  piano,  as  stated, 
which  was  some  30  days  or  more  after  the  alleged  agree- 
ment between  defendant  and  Vaughn.  Hence  we  are 
to  test  out  the  question  as  to  whether  the  defendant  is 
a  bona  fide  purchaser  by  the  first  three  requisites  last 
stated. 

The  first  of  the  three  is  that  he  should  have  purchas- 
ed ^'the  legal,  as  distinguished  from  an  equitable,  title." 
This  does  not  mean  that  it  is  necessary  that  he  should 
have  become  an  actual  purchaser  in  the  ordinary  ac- 
ceptation of  the  term,  since  the  doctrine  has  frequently 
and  uniformly  been  so  extended  as  to  include  mere 
mortgagees;  nor  does  it  mean,  in  requiring  that  he 
should  have  acquired  "the  legal  title,"  to  use  these  lat- 
ter words  in  their  technical  sense.  As  there  employed, 
these  words  import  merely  a  legal  interest,  lien,  or  es- 
tate in  the  property,  such  as  cognizable  in  a  court  of 
law,  as  contradistinguished  from  such  interest  or  right 
in  the  property  as  is  only  recognized  in  a  court  of 
equity.  The  agreement  under  which  Vaughn  left  the 
property  with  the  defendant  amounted  to  nothing  more 
nor  less  than  a  common-law  pledge,  w^hich  is  generally 
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defined  to  be  "a  bailment  of  goods  by  a  debtor  to  his 
creditor  to  be  kept  by  him  till  his  debt  is  discharged." — 
22  Am.  &  Eng.  Ency.  Law,  p.  842;  Am.  Dig.  Cen.  Ed., 
vol.  40,  p.  6.  It  conferred  upon  defendant  a  legal,  as 
distinguished  from  an  equitable,  interest  in  the  prop- 
erty— a  right  to  sue  for  its  conversion  or  in  detinue  for 
its  recovery,  if  his  possession  were  disturbed  (Notes  v. 
Marahle,  50  Ala.  366;  Am.  Pig  Iron  Co,  v.  Oerman^  126 
Ala.  238,  28  Stiuth.  603,  85  Am.  St.  Rep.  21;  31  Cyc. 
809),  and  an  implied  legal  right  to  sell  the  property, 
upon  maturity  of  the  obligation,  for  its  satisfaction, 
after  demand  made  for  payment  and  notice  given  of 
sale. — Code,  §  3303;  Olidden  v.  Mechanics^  Nat.  Bank, 
53  Ohio  St.  588,  42  N.  E.  995,  43  L.  R.  A.  737,  and  notes. 
Outside  of  this  jurisdiction  the  courts  have  expressly, 
in  proper  cases,  extended  the  protection  of  the  doctrine 
of  bona  fide  purchaser  to  pledgees. — Am.  Dig.  Cen.  Ed., 
vol.  40,  p.  62;  31  Cyc.  811-812,  and  notes  where  the  au- 
thorities are  collected ;  Trust  Co.  v.  Graij,  12  App  D.  C, 
288.  And  in  this  state,  in  the  case  of  Barnett  v.  War- 
ren, 82  Ala.  561,  2  South.  459,  while  the  court  had  no 
occasion  to  apply  it,  yet,  in  an  appropriate  connection, 
it  recognized  it  as  applicable  to  persons  with  a  legal  in- 
terest, less  than  the  legal  title,  by  employing,  through 
Stone,  J.,  the  following  language:  "As  to  this  right  of 
Lehman,  Durr  &  Co.  [who  were  cotton  factors,  having 
advanced  money  on  the  cotton  held],  being  a  lien, 
coupled  with  the  actual  possession  of  the  thing  on  which 
it  rested,  they  were  purchasers  to  the  extent  of  the  ad- 
vance they  made,  which  w^ould  be  subordinated  only 
to  an  outstanding  legal  title,  or  to  a  paramount  equity 
of  which  they  had  notice."  Here,  however,  such  a  lien 
would  not  be  subordinated  to  the  outstanding  legal  title 
of  a  person  in  the  position  of  plaintiflf,  on  account  of 
a  failure  to  record  the  conditional  sale  contract  as  re- 
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quired  by  statutes.  The  defeudant,  then,  as  a  pledgee 
of  the  property,  is  entitled  to  protection  as  a  bona  fide 
purchaser,  provided  the  second  and  third  requisites  are 
met  by  the  proof. 

It  is  not  insisted  by  appellant  that  there  was  any 
actual  mala  fides  on  the  part  of  defendant  in  receiving 
the  pledge;  hence  we  pass  over  a  consideration  of  the 
second,  and  come  lastly  to  the  third,  requisite,  which 
involves  the  question  as  to  whether  or  not  the  defendant 
at  the  time  of  receiving  the  pledge  parted  with  such  a 
consideration  as  entitles  him  to  protection  as  an  inno- 
cent purchaser.  The  pledge,  it  will  be  observed,  was 
to  secure  a  pre-existing  debt,  which  alone  would  not 
be  adequate  in  law  to  secure  the  protection  here  claim- 
ed against  the  real  owner  of  the  property,  since,  in  or- 
der to  receive  such  protection,  the  pledgee  must  at  the 
time  have  parted  with  a  valuable  consideration,  either 
in  money  or  other  property,  or  have  assumed  some  lia- 
bility or  sustained  some  injury. — Craft  v.  Rusficll, 
supra;  Sweeney  v,  Bixler,  69  Ala.  540;  First  Nat,  Bank 
V.  Johnston,  97.  Ala.  662,  11  South.  690.  However,  de- 
fendant contends  that  he  not  only  accepted  the  pledge 
as  security  for  his  pre-existing  debt,  but  in  addition  he 
accepted  it  under  an  agreement  with  Vaughn  to  extend 
the  time  of  payment  of  that  debt,  and  that  thereby  he 
changed  his  position  for  the  worse  in  that  he  is  prevent- 
ed from  proceeding  even  on  the  original  debt  until  the 
arrival  of  the  time  limit  of  the  agreed  forbearance. 
Our  Supreme  Court  have  repeatedly  held  that  where  a 
mortgagee,  who  receives  from  his  debtor  a  mortgage  to 
seizure  an  antecedent  debt,  without  notice  of  previous 
liens  on  the  property,  is  entitled  to  protection  as  an 
innocent  purchaser,  where,  as  a  present  consideration 
for  the  security  given,  he  agrees  to  an  extension  of  time 
for  the  payment  of  the  debt. — Alston  v,  Marshall,  112 
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Ala.  638,  20  South.  850;  Whitfield  v.  Riddle,  78  Ala.  99; 
Domiing  v.  Blair,  75  Ala.  216 ;  Craft  v,  Russell,  67  Ala. 
9.  But  a  mere  voluntary  extension  of  the  debt,  though 
induced  by  the  security  given,  in  the  absence  of  a  con- 
temporaneous agreement  to  extend,  will  not  suffice  to 
make  the  holder  of  the  security  a  bona  fide  purchaser, 
since  without  such  agreement  he  is  not  precluded  from 
recourse  to  his  original  cause  of  action  whenever  he 
may  see  fit  to  resort  to  it  (7  Cyc.  899),  and  has  there- 
fore sustained  no  detriment  or  disadvantage  as  a  pres- 
ent consideration  parted  with  for  the  security  given. 
In  other  words,  in  such  event,  he  receives  the  benefit 
of  the  additional  remedy  afforded  by  the  security  with- 
out surrendering  any  right  whatever  under  the  orig- 
inal obligation. — Fenouille  v,  Hamilton,  35  Ala.  319; 
Jones  V.  Robinson,  77  Ala.  505;  First  Nat.  Bank  v. 
Johnson,  97  Ala.  661,  11  South.  690;  Vann  v.  Marbury, 
100  Ala.  441,  14  South.  273,  23  L.  R.  A.  325,  46  Am.  St. 
Rep.  70;  Sweeney  v.  Bixler,  69  Ala.  540;  4  Am.  &  Eng. 
Ency.  Law,  295 ;  23  Am.  &  Eng.  Ency.  Law,  493. 

But,  when  he  obtains  the  security  in  consideration 
of  an  agreement  to  extend  the  time  of  payment  of  the 
original  debt,  he  is  legally  bound  not  to  proceed  in  the 
collection  of  that  debt  until  the  extension  agreed  upon 
has  expired ;  hence  suffers  this  detriment  without  conse- 
quent advantage,  if  another  is  permitted  to  take  from 
him  the  security  he  has  received  for  the  agreement. — 
7  Cyc.  934.  It  is  not  required  that  such  agreement  be 
in  writing  or  that  a  new  obligation  for  the  debt  be 
given ;  a  parol  agreement  for  the  extension  is  sufficient. 
—Ferguson  v.  Hill,  3  Stew.  485,  21  Am.  Dec.  641;  7 
Cyc.  898. 

Here  the  undisputed  evidence  shows  that  the  defend- 
ant, as  a  consideration  for  the  pledge,  contemporane- 
ously verbally  agreed  to  extend  the  time  of  the  payment 
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of  the  debt  until  Vaughn  was  "able  to  pay"  it.  This 
is  tantamount  to  an  agreement  to  extend  it  for  a  "rea- 
sonable time." — Crass  v,  Scruggs,  115  Ala,  267,  22 
South.  81;  Olasscock  v.  Olasscock,  66  Mo.  630.  From 
the  former  of  the  above-cited  cases  we  quote  as  follows : 
"In  Nunez  v.  Daniel,  19  Wall.  560  [22  L.  Ed.  161],  the 
action  was  upon  an  instrument  acknowledging  indebt- 
edness for  services  rendered,  containing  this  clause: 
'This  we  will  pay  as  soon  as  the  crop  can  be  sold,  or  the 
money  raised  from  any  other  source,  payable  with  in- 
terest.' The  construction  the  instrument  received  was 
that  it  was  a  promise  to  pay  as  soon  as  the  crop  was 
sold,  or  the  money  was  received  from  any  other  source, 
or  after  the  lapse  of  a  reasonable  time  for  the  sale  of  the 
crop,  or  the  derivation  of  the  money  from  other  sources ; 
that  it  was  not  intended  if  the  crop  was  not  raised, 
*  *  *  or  the  money  was  not  realized  from  other  sources, 
that  the  debt  should  not  be  paid." 

The  cases  of  Oriel  v.  Solomon,  82  Ala.  91,  2  South. 
322,  60  Am.  Rep.  733,  and  Kraus  v.  Torry,  146  Ala. 
548,  40  South.  956,  cited  in  briefs,  holding  that  the 
promise  of  a  bankrupt,  after  his  discharge,  to  pay  his 
creditor  when  he  was  able  to  do  so  was  a  conditional 
promise  and  could  not  be  enforced  except  upon  proof 
by  the  creditor  that  the  bankrupt  had  become  able  to 
pay,  have  no  application  to  the  facts  of  the  present 
case,  where  the  debt  held  by  defendant  against  Vaughn 
is  absolute  and  not  conditional,  as  there.  Such  words, 
when  used  under  the  circumstances  here  confronting 
us,  mean  that  the  debtor  will  pay  that  obligation  within 
a  "reasonable  time"  {Crass  v.  Scruggs,  supra),  and 
certainly  cannot  be  construed  as  intending  to  mean  that 
the  debt  was  to  terminate  and  become  extinct,  and  was 
never  to  be  revived  unless  and  only  in  the  event  and 
upon  the  condition  that  the  debtor  became  able  at  some 
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future  time  to  pay  it.  The  case  of  the  bankrupt  is 
quite  different;  the  debt  against  him  has  been  discharg- 
ed by  the  bankrupt  proceedings.  He  is  at  liberty  to  let 
it  so  remain  or  to  revive  it,  and  this  either  absolutely 
or  conditionally.  If  he  does  the  latter  only,  the  promise 
is  not  enforceable  until  the  condition  to  its  performance 
has  been  removed  by  the  happening  of  the  event  fixed 
in  the  promise.  Hence  the  meaning  of  the  words  "until 
able  to  pay"  used  in  such  connection,  considered  in  the 
cases  mentioned  or  cited  in  brief,  is  quite  different  from 
their  meaning  as  here  used.  Here  the  agreement  to  ex- 
tend the  payment  of  the  debt  until  Vaughn  is  able  to 
pay  we  construe  to  be  only  an  agreement  to  extend  it 
for  a  reasonable  time,  and  not  an  agreement  to  dis- 
charge the  debt  forever  unless  Vaughn  becomes  able  to 
pay  at  some  future  time.  The  latter  construction  would 
amount  to  holding  that  the  parties  intended  by  the 
transaction  a  sale  from  Vaughn  to  defendant  of  a  $175 
piano  in  settlement  and  discharge  of  a  $50  debt,  with 
only  a  bare  right  left  in  Vaughn  to  redeem  if  he  ever 
got  able  to  pay  the  amount  of  the  debt,  and  that,  if  not, 
the  piano  was  to  belong  absolutely  to  defendant.  The 
sensible  construction  is  that  it  was  a  mere  pledge  of 
the  piano  to  secure  the  extension  for  a  reasonable  time 
of  an  existing  debt. 

In  Tiedeman  on  Commercial  Paper,  §  175, .  we  find 
this  language :  "Another  common  kind  of  consideration 
for  the  support  of  commercial  paper,  and  of  obligations 
issuing  out  of  such  paper,  is  an  agreement  to  forbear 
or  extend  the  time  of  payment.  Whether  an  agi*eement 
to  forbear  for  an  indefinite  period,  as  for  ^a  reasonable 
time,'  is  a  sufficient  consideration  has  been  differently 
decided  by  the  courts,  although  the  weight  of  authority 
is  in  favor  of  its  being  sufficient.  Our  own  courts  seem 
never  to  have  had  the  exact  question  under  considera- 
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tion ;  and  though  we  find  in  some  of  our  decisions  the 
use  of  such  expressions  as  "there  must  be  a  definite 
extension,"  used  in  connection  with  a  discussion  of  the 
subject  of  forbearance  in  such  cases  (Randolph  v.  Webb, 
116  Ala.  135,  22  South.  550;  ISnellgrove  v.  Evans,  145 
Ala.  603,  40  South.  567;  kiwecney  v,  Bixler,  69  Ala.  540; 
Vann  v.  Marbury,  100  Ala.  438,  14  South.  273,  23  L.  R. 
A.  325,  46  Am.  St.  Kep.  70 ;  Bank  v.  Johnston,  97  Ala. 
661,  11  South.  690),  yet  this  does  not  militate  against 
the  view  we  here  entertain  that  an  agreement  for  an 
extension  for  "a  reasonable  time"  is  sufficient.  While 
"a  reasonable  time"  is  indefinite  in  a  sense,  still  it  is 
capable  of  being  made  definite,  and  the  doctrine  of  "id 
certum  est  quod  certum  reddi  potest"  should  and,  we 
hold,  does  obtain  in  such  a  case.  See  in  connection 
Bank  v.  Johnston,  97  Ala.  661,  11  South.  690;  Glass- 
cock V,  Glasscock,  66  Mo.  630. 

A  creditor  who,  for  a  present  consideration,  has 
agreed  to  extend  the  time  of  payment  of  a  debt  for 
"a  reasonable  time"  can  no  more  maintain  a  suit  against 
the  debtor  to  enforce  the  collection  of  such  debt  before 
the  expiration  of  such  time  than  he  could  so  proceed, 
in  30  days,  against  a  debtor  to  whom  he  had  previously, 
upon  such  consideration,  agreed  to  extend  the  debt  for 
60  days.  In  each  case  it  is  clear  that  the  debtor  could 
plead  in  defense  the  agreement  and  abate  the  suit  until 
the  full  time  had  expired. — Ferguson  v.  Hill,  3  Stew. 
485,  21  Am.  Dec.  641;  Glasscock  v,  Glasscock,  66  Mo. 
630.  If,  then,  in  each  case  the  creditor  sustains  the 
same  detriment  or  injury  as  the  result  of  the  agreement, 
why  should  he  not  be  equally  protected  in  the  case  as 
in  the  other,  and  be  permitted  to  retain  that  which  he 
has  received  as  a  consideration  for  such  agreement? 
We  are  unable  to  discover  any  difference  in  principle 
between  the  two  cases.     Of  course,  if  a  creditor  upon 
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receiving  additional  security  from  his  debtor  for  an  ex- 
isting debt  at  the  time  merely  promised  to  be  lenient, 
as  was  considered  in  Body  v.  Jewsen,  33  Wis.  402,  and 
Atlantic  Bank  v,  Franklin,  55  N.  Y.  235,  the  matter 
would  be  diflferent,  since  there  it  is  left  to  the  creditor 
to  determine  what  the  leniency  should  be,  and  he  is.  not 
thereby  prevented  from  proceeding  the  next  day,  or  in 
a  shorter  time,  to  enforce  his  debt.  Consequently  he 
has  not  sustained  that  detriment  requisite  to  his  protec- 
tion as  a  bona  fide  purchaser. 

We  are  therefore  of  opinion  that  the  lower  court  did 
not  err  in  giving  the  general  affirmative  charge  for  de- 
fendant. The  plaintiflf,  however,  as  owner  of  the  prop- 
erty, after  he  redelivers  it  to  defendant  as  required  by 
the  replevy  bond,  would  have  the  same  right  to  redeem 
it  that  Vaughn  would  have,  which  is  at  any  time  be- 
fore a  ^ale  of  it  under  the  pledge  by  paying  the  debt  and 
interest  thereon  to  defendant. — National  Safe  Dep.  Co. 
V.  Gray,  12  App.  D.  C.  276. 

In  dealing  with  the  case,  we  have  not,  of  course,  con- 
sidered the  *'newly  discovered  evidence"  for  plaintiflf  set 
out  in  and  as  a  predicate  for  his  motion  for  a  new  trial, 
which  evidence,  however,  appellant's  counsel,  in  his 
brief  here,  treats  as  though  it  were  evidence  introduced 
on  the  main  trial.  It  does  not  so  appear,  and  is  con- 
sequently to  be  ignored  in  testing  the  correctness  of  the 
action  of  the  court  in  granting  the  affirmative  charge. 
The  motion  for  the  new  trial  was  properly  overruled,  as 
the  allegeil  newly  discovered  evidence,  upon  which  it 
was  based,  could  and  would  by  proper  diligence  have 
been  discovered  and  introduced  on  the  original  trial. 

The  only  other  error  assigned  is  the  action  of  the 
court  in  striking  the  addition  to  plaintiflf's  original 
complaint,  offered  by  way  of  amendment.  The  original 
complaint  is  in  detinue,  following  the  Code  form,  and 
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was  sufficient  for  all  purposes;  hence  there  was  neither 
error  nor  injury  in  striking  the  addition  thereto,  which, 
so  far  as  the  pleading  was  concerned,  contained  entirely 
immaterial  matter. 

The  judgment  fails  to  assess  the  alternate  value  of 
the  property  as  required  by  section  3781  of  the  Code. 
This  failure  does  no  render  the  judgment  void  {Hines 
V.  Tribble,  4  Ala.  App.  238,  57  South.  265,  citing  cases), 
but  is  a  mere  irregularity,  and,  not  being  assigned  as 
error,  it  will  not  reverse  the  judgment. — Clem  v.  Wise, 
133  Ala.  409,  31  South.  986.  Besides,  we  do  not  see 
how  the  failure  to  assess  such  value  could  be  of  injury 
to  appellant,  who  was  plaint iflf  below,  and  is  in  posses- 
sion of  the  property  under  a  replevy  bond,  which  can 
be  fully  discrharged  by  delivering  the  property  in  pur- 
suance of  the  judgment  and  as  required  by  law.  The 
defendant  in  such  a  case  is  the  only  party  that  could 
probably  be  injured  by  the  failure  to  assess  the  alternate 
value  of  the  property.  However,  if  the  error  had  been 
assigned  by  appellant,  it  would  have  reversed  the  case 
under  the  authority  of  Jernigan  v.  Willoughby,  159  Ala. 
650,  48  South.  812. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 


Prltchett  V.  Fife. 

Detinue. 

(Decided  June  12,  1913.    Rehearing  denied  June  27,  1913. 
62  South.  1001.) 

1.  Infants;  Action  Against;  Capacity. — An  action  of  detinue  is  in 
tort  and  may  be  maintained  against  a  minor;  hence,  pleas  setting 
up  defendant's  minority  were  subject  to  the  demurrers  interposed. 

2.  Same;  Action;  Pleading;  Defense. — ^Pleas  setting  up  defend- 
ant's incapacity  to  bind  himself  by  certain  stipulations  menti(«ed 
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therein,  because  of  his  minority,  were  demurrable,  for  the  invalidity 
of  the  contract  as  against  the  defendant,  did  not  prevent  it  also 
being  voidable  as  to  plaintiff  if  his  property  was  obtained  by  false 
representations  made  therein. 

3.  Same;  Rescission. — ^The  minority  of  a  party  to  a  horse  trade 
preventing  him  from  incurring  a  binding  obligation  by  the  transac- 
tion could  not  affect  the  right  of  the  other  party  to  rescind  because 
of  false  representations  made  by  tne  minor. 

4.  Sales;  Rescission  by  Buyer;  Fraudulent  Representation. — A  mis- 
representation of  a  material  fact  by  a  seller,  whether  made  with  a 
knowledge  of  Its  falsity,  or  with  an  intent  to  deceive  or  not,  is 
grounds  for  a  rescission  by  the  buyer,  if  It  formed  an  Inducement 
to  his  purchase  and  was  reasonably  relied  on  by  him  as  being  true. 

5.  Exchange  of  Property;  Rescission;  Instruction. — in  an  action  of 
detinue  by  a  party  to  a  horse  trade  to  recover  the  property  traded  by 
him  because  of  the  other  party's  fraudulent  representation,  a  charge 
asserting  that  if  defendant  only  stated  that  the  mules  traded  by 
him  were  all  right  and  sound,  this  would  be  a  guarantee  or  repre- 
sentation, such  as  would  constitute  fraud,  and  authorize  plaintiff 
to  rescind  and  recover  his  mules,  and  that  the  verdict  should  be  for 
defendant,  was  properly  refused  as  being  contradictory  in  terms. 

6.  Same. — In  such  an  action,  a  charge  asserting  that  unless  the 
jury  was  reasonably  satisfied  from  a  preponderance  of  the  evidence 
that  the  defendant  did  not  make  any  representation  as  to  the 
soundness  of  the  mule  traded  by  him,  their  verdict  must  be  for  the 
defendant,  probably  did  not  state  the  proposition  Intended  to  be 
stated,  and  was  properly  refused. 

Afpbal  from  Pickens  Circuit  Court. 

Heard  before  Hon.  Bernard  HarwoOd. 

Detinue  by  U.  G.  Fife  against  Tommie  Pritchett. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  pleadings  and  facts  sufficiently  appear  from  the 
opinion.  The  following  charges  were  refused  the  de- 
fendant: (2)  "The  court  charges  the  jury  that  if  you 
believe  the  evidence  in  this  case  that  defendant  stated 
or  said  that  at  the  time  the  trade  was  made  his  mules 
were  all  right  and  sound,  and  that  if  you  further  believe 
that  defendant  was  a  minor  at  the  time,  then  he  would 
not  be  bound  by  this  statement,  and  your  verdict  should 
be  for  defendant."  (4)  "If  you  believe  defendant  only 
stated  that  the  mules  were  all  right  and  sound,  this 
would  be  a  guaranty  or  representation  such  as  would 
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constitute  fraud  and  authorize  plaintiff  to  rescind  his 
contract  and  recover  his  mules,  and  your  verdict  will  be 
for  defendant."  (5)  "Before  you  can  render  a  verdict 
for  defendant,  you  must  believe  from  the  evidence  that 
the  defendant  guaranteed  or  represented  the  mules  that 
he  let  plaintiff  have  to  be  sound  and  all  right,  and  that 
defendant  knew  at  the  time  of  making  such  representa- 
tion or  guaranty  that  the  mules  were  unsound  and  not 
all  right."  (6)  "Before  you  can  find  for  the  plaintiff, 
you  must  be  reasonably  satisfied  from  a  preponderance 
of  the  evidence  that  defendant  knew  at  the  time  he  made 
the  statement  that  the  mules  were  all  right  and  sound, 
that  they  were  unsound  and  were  not  as  represented 
by  him."  (7)  "Before  you  can  find  for  plaintiff  in  this 
case,  you  must  be  reasonably  satisfied  from  the  evidence 
that,  when  defendant  said  the  mules  were  all  right  and 
sound,  he  knew  that  one  of  the  mules  was  not  all  right 
and  was  not  sound."  (8)  "If  the  jury  believe  that  what 
defendant  said  at  the  time  of  the  trade  was  that  they 
were  all  right  and  sound,  then  this  would  not  constitute 
fraud,  and  your  verdict  must  be  for  defendant."  (9) 
"Before  the  jury  can  find  for  plaintiff  in  this  case,  they 
must  be  reasonably  satisfied  from  all  the  evidence  that 
defendant  knew  that  the  mules  or  one  of  them  were  un- 
sound at  the  time  he  traded  with  plaintiff."  (11)  "If 
there  was  any  representation  or  guaranty  made  by  de- 
fendant at  the  time  of  the  trade  as  to  the  condition  of 
the  mule  or  mules,  and  he  honestly  believed  such  repre- 
sentation to  be  true,  and  that  he  did  not  know  that  said 
mules  were  unsound,  or  that  one  of  them  was  unsound, 
then  such  representation  would  not  constitute  fraud, 
and  plaintiff  cannot  recover  in  this  suit."  (12)  "If  the 
jury  believe  from  the  evidence  that  defendant  was  a 
minor  at  the  time  he  traded  with  plaintiff,  and  that  he 
made  any  guaranty  that  the  mules  were  sound  and  all 
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right,  then  this  guaranty  would  not  bind  him  nor  au- 
thorize plaintiff  to  recover."  (14)  "Unless  you  are 
reasonably  satisfied  from  the  evidence  that  at  the  time 
the  defendant  made  the  trade  with  the  plaintiff  he  knew 
the  mule  or  mules  were  unsound,  and  that  if  he  made  a 
statement  or  representation  as  to  their  condition  he 
made  it  for  the  purpose  of  deceiving  or  working  a  fraud 
upon  plaintiff,  they  cannot  find  for  defendant."  (15) 
"Unless  the  jury  believe  from  a  preponderance  of  the 
evidence  that  at  the  time  the  defendant  made  the  trade 
with  plaintiff  he  knew  the  mules  were  unsound,  and 
that  if  he  made  a  statement  or  representation  as  to  their 
condition,  he  made  the  statement  for  the  purpose  of  de- 
ceiving and  working  a  fraud  on  the  plaintiff,  they  can- 
not find  for  the  plaintiff."  (16)  "Unless  the  jury  is 
reasonably  satisfied  from  a  preponderance  of  the  evi- 
dence that  defendant  did  not  make  any  representation 
as  to  the  soundness  of  the  mule  or  mules,  then  your 
verdict  must  be  for  defendant."  (19)  "In  the  absence 
of  fraud,  the  general  rule  of  law  as  to  the  sale  of  person- 
al property  is  that  the  buyer  takes  it  at  his  own  risk, 
and  that,  unless  you  believe  by  a  preponderance  of  the 
evidence  that  the  defendant  practiced  a  fraud  knowing- 
ly and  intentionally  as  to  said  mules,  then  your  verdict 
must  be  for  defendant." 

Walter  Nbsmith,  for  appellant.  The  appellant  was 
a  minor,  and  had  no  authority  to  warrant  or  guarantee 
the  property,  and  minority  being  a  personal  privilege, 
must  be  pleaded  specially. — Cooper  v.  Paynes  94  Ala. 
223;  Riley  v.  Dillon,  148  Ala,  283;  HowHnd  v.  Wailace, 
2  Ala.  238.  The  court,  therefore,  erred  in  sustaining 
demurrers  to  the  pleas. — Boslin  v.  E.  C.  M.  d  B.,  114 
Ala.  398 ;  Daniels  v.  Hamilton,  52  Ala.  105.  A  cause  of 
action  cannot  be  changed  to  tort  in  order  to  deprive 
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an  infant  of  his  plea  of  infancy. — Oliver  v.  McClellim, 
21  Ala.  675;  23  N.  A.  A.  D.  365;  33  Md.  128;  32  N.  H. 
101;  10  Hun.  560;  11  S.  &  R.  305.  The  plaintiff  cannot 
recover  in  this  case,  upon  any  warranty  or  guaranty. — 
Authorities  supra,  and  Widsworth  v.  Thomas;  83  Ala. 
309.  Dr.  Harris  was  not  qualified  as  an  expert. — 7  A. 
&  E.  Enc.  of  Law,  491;  Porter  v.  State,  140  Ala.  87; 
Burney  v,  Torrey,  100  Ala.  157.  No  legal  tender  was 
shown,  and  it  was  not  shown  that  plaintiff  relied  on 
any  representations  made  by  defendant,  and  all  the 
testimony  should  have  been  excluded. — 121  Ala.  621. 
The  court  should  have  given  charge  1. — Wadsworth  v. 
Thomas,  supra;  Wilcox  v.  San  Jose,  113  Ala.  519 ;  Swm- 
ples  V.  Ouyerj  120  Ala.  611.  Counsel  discusses  errors 
assigned  as  to  the  refusal  of  the  written  charges,  but 
cites  no  authority. 

Curry  &  Robinson^  for  appellee.  No  brief  reached 
the  Reporter. 

WALKER,  P.  J. — This  was  a  statutory  action  of 
detinue  for  the  recovery  of  two  mules  and  a  set  of  har- 
ness. 

The  demurrers  to  pleas  1,  2,  and  C  were  properly  sus- 
tained. Pleas  1  and  C  set  up  the  fact  of  the  defendant's 
minority  as  a  defense  to  the  suit.  The  action  of  detinue, 
being  for  the  recovery  of  personal  property  wrongful- 
ly detained,  is  in  tort,  and  may  be  maintained  against 
a  minov.— Oliver  v.  McClellan,  21  Ala.  675 ;  22  Cyc.  621. 

Plea  2  avers  that  the  property  sued  for  was  obtained 
by  the  defendant  from  the  plaintiff  in  a  horse  swap, 
in  which  the  defendant  guaranteed  and  warranted  that 
the  property  which  he  let  the  plaintiff  have  in  the  trade 
was  all  right  and  sound,  and  sets  up  the  incapacity  of 
the  defendant,  because  of  his  minority,  to  bind  himself 
by  such  stipulations.    A  plea,  setting  up  the  invalidity 
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as  against  the  defendant  of  a  contract  which  is  not  sued 
on,  does  not  show  that  the  contract  was  not  also  void- 
able so  far  as  the  plaintiflf  was  concerned,  as  it  would 
be  if  his  property,  which  was  the  subject  of  it  and  for 
the  recovery  of  which  he  is  suing,  was  obtained  from 
him  by  a  false  representation  of  a  material  fact  upon 
which  he  relied. — Davis,  Moody  d  Co,  v.  Betz,  66  Ala. 
206;  Rutter  &  Hend/ria?  v.  Hanover  Fire  Ins.  Co,,  138 
Ala.  202,  35  South.  33;  Fuller  v.  Chenault,  157  Ala.  46, 
47  South.  197;  Walker  v,  Davis,  1  Gray  (Mass.)  506. 

There  was  evidence  tending  to  prove  that  the  defend- 
ant obtained  from  the  plaintiflf  the  personal  property 
sued  for  in  exchange  for  other  personal  property;  that 
in  the  trade  resulting  in  such  exchange  the  defendant 
stated  and  represented  to  the  plaintiflf  that  the  mules 
given  by  him  in  the  exchange  were  sound  and  all  right; 
that  the  plaintiflf  entered  into  the  transaction  in  reli- 
ance on  the  truth  of  this  statement  or  representation; 
that  shortly  after  the  trade  was  made  the  plaintiflf  dis- 
covered that  one  of  the  mules  obtained  by  him  from 
the  defendant  was  what  was  called  a  "choker,"  being 
aflaicted  with  a  physical  defect  which  materially  dis- 
abled it  for  work;  that  promptly  after  the  discovery 
of  this  defect  the  plaintiflf  oflfered  to  redeliver  to  the  de- 
fendant the  property  received  from  him,  tendered  the 
same  to  him,  and  demanded  of  him  the  property  which 
he  had  obtained  from  the  plaintiflf  in  the  trade,  and 
that,  upon  the  defendant's  refusal  or  failure  to  comply 
with  this  demand,  this  suit  was  brought. 

In  the  course  of  the  trial  a  number  of  exceptions  were 
reserved  to  rulings  of  the  court  on  objections  to  the  ad- 
mission of  testimony.  We  find  no  prejudicial  error  in 
any  of  these  rulings.  None  of  the  questions  raised  by 
them  are  novel  or  diflftcult,  and  a  discussion  of  them  is 
not  deemed  necessary. 
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The  exceptions  which  were  reserved  to  the  court's  oral 
charge  cannot  be  sustained,  as  neither  of  the  proposi- 
tions which  were  stated  in  those  exceptions  was  as- 
serted by  the  court  in  its  charge.  By  those  exceptions 
the  defendant  complained  of  rulings  which  the  court 
did  not  make. 

A  misrepresentation  of  a  material  fact  by  a  vendor, 
whether  made  with  a  knowledge  of  its  falsity  or  with 
intent  to  deceive  or  not,  is  a  ground  for  a  rescission  at 
the  instance  of  the  vendee,  if  it  formed  an  inducement 
to  his  purchase  and  was  reasonably  relied  upon  by  him 
as  true.— Breiver  v.  Arantz,  124  Ala.  127,  26  South.  922; 
Brenard  Mfg.  Co,  v.  Citronelle  Mercantile  Co.,  140  Ala. 
602,  37  South.  509;  Rittter  d  Hendrix  v.  Hanover  Fire 
Ins.  Co.,  138  Ala.  202,  35  South.  33. 

Written  charges  5,  6,  7,  8,  9,  11,  14,  15,  and  19,  each 
involved  an  assumption  inconsistent  with  the  proposi- 
tion just  stated,  and  they  were  properly  refused. 

Written  charge  2  requested  by  the  defendant  was 
properly  refused,  as  it  in  effect  asserted  the  untenable 
proposition  that,  if  the  defendant,  because  of  his  minor- 
ity, did  not  incur  a  binding  contract  obligation  by  the 
transaction  as  the  result  of  which  he  obtained  the  plain- 
tiff's property  which  is  sued  for,  the  latter  could  not  re- 
scind that  transaction  and  recover  his  property,  though 
it  was  obtained  from  him  by  a  false  representation  of 
a  material  fact  upon  which  he  relied. 

Charge  4  requested  by  the  defendant,  as  it  is  set  out 
in  the  record,  asserts  in  effect  that  though  the  plaintiff, 
because  of  a  fraud  practiced  upon  him  by  the  defendant, 
was  entitled  to  rescind  the  trade  and  to  recover  his  prop- 
erty, yet  the  verdict  should  be  for  the  defendant.  It  is 
plain  that  the  defendant  was  not  entitled  to  require 
the  court  to  give  such  a  proposition  in  charge  to  the 
jury.    Refused  charge  12  also  improperly  assumed  that 


Digitized  by 


Google 


8]  OP  ALABAMA.  469 

[Freeney  v.  City  of  Jasper.] 

the  fact  of  the  defendant's  minority  was  entitled  to  be 
given  the  effect  of  depriving  the  plaintiff  of  the  right  to 
rescind  the  trade  because  of  a  misrepresentation  of  a 
material  fact,  and  it  was  properly  refused. 

Written  charge  16  requested  by  the  defendant,  as  it 
is  set  out  in  the  bill  of  exceptions,  probably  does  not 
state  the  proposition  intended  to  be  asserted,  but  plain- 
ly it  does  not  state  a  proper  predicate  for  a  verdict  in 
his  favor.    It  was  properly  refused. 

No  reversible  error  is  found  in  the  record. 

Affirmed. 


Freeney  v.  City  of  Jasper. 

Violating  Municipal  Ordinance. 

(Decided  May  13,  1913.    62  South.  385.) 

Intoxicating  Liquors;  Sale;  Evidence, — Where  the  defendant 
claimed  that  the  whisky  found  in  his  place  of  business  was  some 
that  he  had  ordered  for  his  own  use  about  three  weeks  before,  he 
ought  to  have  been  permitted  to  show  how  long  it  had  been  since 
he  had  ordered  whisky  prior  to  that  order,  as  it  was  a  circumstance 
tending  to  rebut  the  statutory  presumption  arising  from  the  pres- 
ence of  whisky  in  his  place  of  business. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

From  a  conviction  in  the  Recorder's  Court  of  the  city 
of  Jasper,  for  violating  the  prohibition  law,  Lewis  Free- 
ney appealed  to  the  Circuit  Court,  where  he  was  again 
found  guilty,  and  appeals  here.  Reversed  and  remanded. 

Lacy  &  Lacy,  for  appellant.  The  court  should  have 
allowed  the  evidence  offered  as  to  the  time  between  the 
prior  order  for  whisky  and  the  order  for  the  whisky 
found  in  defendant's  place  of  business. — Smith  v.  State, 
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56  South.  39;  Coates  v.  State,  59  South.  324;  Allison  v. 
State,  55  South.  454;  Wright  v.  State,  136  Ala.  145. 

R.  A.  CooNBB^  for  appellee.    No  brief  reached  the  Re- 
porter. 

WALKER,  P.  J.— The  defendant  sought  to  show 
that  the  whisky  which  was  found  in  his  place  of  busi- 
ness was  kept  there,  not  for  sale,  but  for  his  own  per- 
sonal use,  and  that  it  was  all  of  three  gallons  of  whisky 
which  he  had  ordered  about  two  weeks  before  except 
what  he  himself  had  consumed.  As  the  frequency  and 
amounts  of  shipments  of  intoxicating  liquor  to  a  person 
may  be  looked  to  as  circumstances  tending  to  show  that 
he  received  it  for  sale  or  other  unlawful  disposition 
{Allison  V,  State,  1  Ala.  App.  206,  55  South.  453; 
Coates  V.  State,  5  Ala.  App.  182,  59  South.  323),  so  the 
fact,  if  it  is  a  fact,  that  prior  to  one's  receipt  of  the 
whisky  which  is  found  in  his  possession  he  had  not 
bought  or  received  other  whisky  in  such  amounts  or 
with  such  frequency  as  would  indicate  that  he  was  get- 
ting it  for  a  purpose  other  than  his  personal  use,  may 
be  looked  to,  in  connection  with  the  amount  found  in 
his  possession,  as  a  circumstance  tending  to  prove  that 
what  he  was  found  in  possession  of  was  held  by  him,  not 
for  sale  or  other  unlawful  disposition,  but  for  his  own 
personal  use,  and  thus  to  rebut  the  statutory  presump- 
tion arising  from  the  fact  of  the  whisky  being  kept  in 
his  place  of  business.  We  are  of  opinion  that  in  refus- 
ing to  permit  the  defendant  to  prove  how  long  it  had 
been  at  the  time  he  made  the  order  testified  to  by  him 
since  he  had  made  another  order  for  whisky  the  court 
improperly  denied  him  the  opportunity  of  proving  a 
circumstance  proper  to  be  considered  by  the  jury  in  de- 
termining his  purpose  or  intent  in  having  the  whisky  in 
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his  possession.  For  the  error  committed  in  sustaining 
the  objection  to  that  question  the  judgment  must  be  re- 
versed. 

Reversed  and  remanded. 


City  of  Talladega  v.  Sims. 

Violating  Municipal  Ordinance, 

(Decided  June  19,  1913.    62  South.  958.) 

Municipal  Corporation;  Streets;  Ordinances. — While  a  munici- 
pality may,  under  proper  charter  provision,  pass  an  ordinance  regu- 
lating the  right  to  dig  or  excavate  in  streets,  sldewallis  or  alleys, 
such  an  ordinance  must  he  reasonable,  general  in  its  scope,  impartial 
in  operation,  and  applicable  to  all  persons.  It  is,  therefore,  held 
that  the  ordinance  under  consideration  is  void  because  it  leaves  the 
enforcement  of  it  to  the  unrestrained  will  and  discretion  of  a  public 
official. 

Appeal  from  Talladega  City  Court. 

Heard  before  Hon.  Cecil  Browne. 

The  city  of  Talladega  prosecuted  Benjamin  B.  Sims 
for  violating  Ordinance  No.  123.  On  appeal  to  the 
city  court,  there  was  judgment  for  defendant  on  demur- 
rer and  plaintiff  appeals.    AflSrmed. 

Knox^  Aoker^  Dixon  &  Sims,  for  appellant.  The 
city  was  operating  under  a  charter  granted  by  the  Legis- 
lature, and  had  full  power  to  pass  the  ordinance.  The 
city's  right  of  appeal  is  secured  by  section  1220,  Code 
1907.  The  power  here  sought  to  be  exercised  was  with- 
in the  charter  powers,  and  was  a  police  regulation,  was 
general,  uniform  and  reasonable. — McQuillan's  Mun. 
Ord.  712;  9  la.  450;  159  Mass.  324;  21  Mich.  1;  159 
Mo.  86;  12  Pa.  318;  7  N.  W.  734;  2  Am.  St.  Rep.  305; 
173  U.  S.  32;  51  N.  E.  758;  52  N.  E.  44;  177  U.  S.  183. 
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W.  B.  Harrison,  for  appellee.  Under  the  ordinance 
the  chief  of  police  has  the  arbitrary,  uncontrolled  dis- 
cretion to  grant  or  withhold  a  permit  to  dig  in  the 
streets,  which  is  fatal  to  the  ordinance. — City  Council 
of  Montgomery  v.  West,  149  Ala.  311,  and  cases  there 
cited;  McQuillan  Mun.  Ord.  184;  203  Mass.  241;  63 
Mich.  396;  10  Am.  St.  Rep.  175;  42  L.  R.  A.  696;  20 
N.  E.  115;  28  N.  E.  312;  59  L.  R.  S.  551;  13  L.  R.  A. 
668.  The  ordinance  is  also  void  for  unreasonableness. — 
McEachern  v.  City  of  Tuscaloosa,  168  Ala.  268;  Totm 
of  New  Decatur  v.  Scharfenhurg,  147  Ala.  367 ;  89  Ala. 
195. 

PELHAM,  J. — The  only  proposition  involved  on  this 
appeal  relates  to  the  validity  of  an  ordinance  adopted 
by  the  mayor  and  aldermen  of  the  city  of  Talladega, 
which  ordinance  is  in  the  following  language: 

'^ORDINANCE  NO.   123. 

"An  ordinance  to  regulate  the  excavation  of  the  streets 

of  the  city  of  Talladega,  Alabama. 

"Be  it  ordained  by  the  mayor  and  aldermen  of  the 
city  of  Talladega : 

"First.  That  from  and  after  the  passage  of  this  ordi- 
nance, it  shall  be  unlawful  for  any  person,  whether  own- 
er, plumber,  corporation,  official,  or  private  individual, 
to  dig  up,  dig  in,  dig  along  or  upon,  or  excavate  in 
any  manner,  in,  on  or  upon  or  along  any  street  or  side- 
walk of  the  city  of  Talladega,  for  any  purpose  whatever, 
except  in  the  manner  hereinafter  stated. 

"Second.  Any  person  to  dig  in,  or  upon  or  along  any 
street,  sidewalk  or  alley  of  said  city  shall  first  make  ap- 
plication, in  writing,  upon  a  blank  furnished  by  the  chief 
of  police,  to  the  chief  of  police,  designating  the  exact 
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locality  and  street  where  said  excavation  is  desired, 
giving  the  length,  breadth,  and  depth  of  said  excavation, 
and  the  probable  length  of  time  necessary  to  finish  said 
excavation  and  agreeing  in  said  application,  and  under 
penalty  of  not  less  than  twenty-five  dollars,  to  restore 
the  earth,  macadam  or  other  road-making  material,  in- 
cluding chert  or  concrete,  to  the  original  condition  that 
the  location  showed  as  to  level  that  the  locality  showed 
before  the  excavation,  expressly  agreeing  to  pack,  tamp 
and  smooth  the  earth,  packing  to  be  done  after  wetting 
the  earth  with  water,  as  it  was  originally.  Should  the 
chief  of  police  consider  the  excavation  desirable  or  deem 
it  permissible  he  will  indorse  his  permission  in  writ- 
ing on  said  application  and  file  the  same  in  his  office 
and  then,  and  only  until  then  shall  any  excavation  be 
begun. 

"Third.  When  an  excavation  has  been  made  and  the 
earth  is  not  restored  as  it  was  before  the  excavation  or 
where  a  bump,  ridge,  or  hollow  is  left  in  the  streets,  it 
shall  be  the  duty  of  the  chief  of  police  to  restore  the 
same  to  its  original  condition  with  the  street  hands, 
charging  the  work  and  a  penalty  of  twenty-five  dollars 
to  the  person  making  said  excavation. 

"Fourth.  Any  person  violating  the  provisions  of  this 
ordinance  upon  conviction  shall  be  fined  not  less  than 
one  nor  more  than  one  hundred  dollars,  and  besides 
and  in  addition  thereto,  and  as  a  more  adequate  pun- 
ishment shall  be  imprisoned  in  the  city  prison  or  sen- 
tenced to  work  on  the  street  for  not  more  than  ten  days. 

"Bead  and  adopted  in  open  session  this  June  4,  1906. 

J.  W.  Vandiver,  Mayor. 
"W.  C,  McMillan,  Clerk." 

It  will  be  seen  that  the  ordinance  requires  that  be- 
fore any  person  can,  for  any  purpose,  dig  or  excavate 
upon  or  along  a  street,  sidewalk,  or  alley  of  the  city 
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he  must  make  an  application  in  writing  to  the  chief  of 
police,  and  "should  the  chief  of  police  consider  the  ex- 
cavation desirable  or  deem  it  permissible,  he  will  in- 
dorse his  permission  in  writing  on  said  application  and 
file  the  same  in  his  office  and  then,  and  only  until  then, 
shall  any  excavation  be  begun." 

There  are  many  proper,  lawful,  and  we  may  say,  nec- 
essary occasions  when  the  occupant  of  a  house  adjoin- 
ing a  street,  side-walk,  or  alley  in  a  city  will  encounter 
the  need  of  digging  or  excavating  therein  as  an  inci- 
dent of  his  occupancy.  And  it  is  a  matter  of  common 
knowledge  that  this  may  be  and  often  is  done  in  a  way 
that  would  not  necessarily  create  a  nuisance.  The  ordi- 
nance is  one  placing  restrictions  upon  lawful  conduct, 
and,  while  we  doubt  not  the  authority  of  a  municipality 
under  the  proper  charter  authority  to  pass  a  by-law  or 
ordinance  regulating  the  right  to  dig  or  excavate  in  or 
along  or  across  the  streets,  sidewalks,  or  alleys,  such 
an  ordinance,  to  be  valid,  must  be  reasonable,  general 
in  its  scope,  impartial  in  its  operation,  and  applicable 
alike  to  all  persons,  and  its  enforcement  not  committed 
to  the  unrestrained  will  of  a  single  public  officer,  who 
might  at  his  discretion,  as  under  the  absolute  power 
given  him  in  the  ordinance  in  question,  proceed  to  apply 
a  different  rule  of  enforcement  to  diflFerent  persons, 
prompted  by  a  feeling  of  enmity  or  prejudice,  or  actuated 
by  partisan  zeal  or  animosity,  or  through  favoritism, 
or  other  improper  influences  and  motives  easy  of  con- 
cealment and  difficult  of  detection.  Such  an  ordinance 
is  void  because  it  submits  the  rights  of  individuals  to 
the  unrestrained  discretion  of  an  official. 

"It  has  been  said  of  ordinances  of  this  nature  that 
they  remove  the  rights  of  the  individual  from  the  do- 
main of  law,  and  subject  them  to  the  exercise  of  arbi- 
trary discretion  on  the  part  of  the  council  or  the  officer 
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upon  whom  the  dispensing  power  is  conferred,  that  it  is 
unreasonable  to  reserve  the  right  to  grant  or  withhold 
the  privilege  as  it  may  suit  the  pleasure  of  the  council  or 
officer,  and  that,  to  be  valid,  an  ordinance  of  this  nature 
must  lay  down  a  uniform  rule  of  action,  governing  the 
exercise  of  the  dispensing  power." — 2  Dillon  on  Munic- 
ipal Corporations  (5th  Ed.),  §  598,  citing  an  extended 
list  of  authorities  in  support  of  the  text,  among  others 
the  case  of  Montgomery  v.  West,  149  Ala.  311,  42  South. 
1000,  9  L.  R.  A.  (N.  k)  659,  123  Am.  St.  Rep.  33,  13 
Ann.  Cas.  651,  in  which  the  Supreme  Court  of  this  state 
holds  that  an  ordinance  of  a  municipality  forbidding 
the  operation  of  steam  engines,  planing  mills,  etc., 
within  the  city  limits,  without  first  obtaining  the  con- 
sent of  the  council,  to  be  invalid  in  failing  to  prescribe 
a  uniform  rule  of  action  in  reserving  to  the  council  the 
right  to  grant  or  withhold  the  privileges  arbitrarily. — 
See,  also,  McQuillin  on  Munic.  Ord.  §  184. 

The  ordinance  before  us  presents  a  stronger  case  for 
the  application  of  this  rule  of  law  than  did  the  case  of 
Montgomery  v.  West,  supra,  for  here  the  city  council- 
men,  or  aldermen,  have  undertaken  to  delegate  the  au- 
thority to  a  single  official  to  arbitrarily  decide  whether 
he  considers  the  proposed  excavation  "desirable,"  or 
deems  it  "permissible."  Thus  this  single  officer  is  bound 
by  no  law  or  rule  in  granting  or  withholding  the  pri- 
vilege, but  may  exercise  only  his  own  discretion,  caprice, 
whim,  or  will,  arbitrarily  if  he  sees  fit,  in  the  premises, 
upon  which  depend  the  rights  of  the  public  in  exercis- 
ing a  privilege  that  may  be  virtually  a  necessity,  and 
which  would  not  of  itself  necessarily  create  a  nuisance 
or  interfere  with  the  public  safety  or  welfare. 

From  what  we  have  said,  it  will  be  seen  that  we  are 
of  the  opinion  that  the  ordinance  is  invalid,  and  that 
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the  demurrers  assailing  its  validity  were  properly  sus- 
tained by  the  trial  judge. 
Affirmed. 


Bailey  v.  Gaston. 

Habeas  Corpus. 

(Decided  June  10,  1913.    62  South.  1017.) 

Parent  and  Child;  Custody;  Rights  of  Father. — ^Under  the  facts 
in  this  case  the  father  was  entitled  to  the  child's  custody  under  the 
rule  that,  as  against  third  persons,  the  parent's  claim  to  the  custody 
of  the  child  is  the  superior  one  and  must  be  recognized  unless  the 
circumstances  strongly  indicate  that  the  welfare  of  the  child  requires 
that  another  be  selected  as  its  custodian. 

Appeal  from  Madison  Law  and  Equity  Court. 

Heard  before  Hon.  James  H.  Ballbntine. 

Petition  by  Kate  Gaston  to  recover  of  William  Bailey 
the  custody  of  Bailey's .  infant  son.  From  an  order 
granting  the  relief  prayed,  defendant  appeals.  Revers- 
ed and  rendered. 

Bbtts  &  Betts^  for  appellant.  The  court  erred  in 
the  findings,  conclusion  and  judgment  rendered. — Ex 
parte  Boas:,  31  Ala.  427;  Brinster  v.  Compton,  68  Ala. 
302 ;  Neville  v.  Reid,  134  Ala.  317 ;  Kirkhridge  v.  Ear- 
veij,  139  Ala.  231;  Harrist  v.  Harrist,  151  Ala.  659. 
For  a  case  exactly  like,  the  one  in  point,  and  conclusive 
of  the  matter  here,  see  Montgomery  v.  Hughes,  4  Ala. 
App.  245. 

David  A.  Grayson,  for  appellee.  The  court  was  not 
in  error  in  its  findings  on  the  fact,  and  in  the  judgment 
rendered. — Ex  parte  Boaz,  31  Ala,  425;  Broum  v. 
Bro^m,  56  South.  589;  Sec.  3808,  Code  1907. 
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WALKER,  P.  J.— At  the  time  of  the  filing  of  the 
petition  in  this  ease  the  child  whose  custody  is  in  con- 
troversy was  a  boy  about  three  years  old.  When  he  was 
an  infant  only  a  few  months  old  he  was  by  his  mother, 
during  the  illness  from  which  she  never  recovered,  in- 
trusted to  the  charge  of  the  petitioner,  the  appellee  here, 
who  had  the  custody  of  him  until  his  father,  the  appel- 
lant, assumed  charge  of  him  a  short  time  before  this 
proceeding  was  instituted.  The  mother  of  the  child 
lived  about  a  year  after  he  was  taken  by  the  appellee. 
About  a  year  after  her  death,  and  about  nine  months 
before  this  proceeding,  was  instituted,  the  child's  father, 
the  appellant,  remarried,  and  at  the  time  of  the  hear- 
ing below  was  living  in  his  own  house  with  his  present 
wife ;  the  child  here"  in  question  and  his  older  brother 
being  members  of  the  household. 

In  reference  to  the  claim  of  the  appellee  that  the  child 
was  given  to  her  by  his  mother,  and  that  this  action  was 
ratified  and  approved  by  his  father,  it  is  enough  to  say 
that  if  the  petitioner's  version  of  the  incident  is  ac- 
cepted as  the  true  one,  it  is  not  to  be  given  a  controlling 
influence  in  the  determination  of  the  question  presented, 
as  plainly  nothing  has  occurred  which  is  entitled  to  be 
given  the  eflfect  of  a  legal  relinquishment  by  the  appel- 
lant of  his  rights  as  the  father  of  the  child. — Montgom- 
ery V.  Hughes  et  ah,  i  Ala.  App.  245,  58  South.  113. 

It  is  a  well-settled  proposition  that,  as  against  third 
persons,  a  parent's  claim  to  the  custody  of  a  child  is 
the  superior  one,  and  must  be  recognized  by  the  courts 
unless  the  circumstances  are  such  as  strongly  to  indi- 
cate that  the  welfare  of  the  child  requires  that  another 
be  selected  as  its  custodian. — Montgomery  v.  Hughes  et 
ah,  supra;  Striplin  v.  Ware,  36  Ala.  87;  29  Cyc.  1590. 

An  extended  discussion  of  the  evidence  in  this  case 
is  not  deemed  necessary.    It  is  enough  to  say  of  it  that 
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it  does  not  show  that  the  appellant  is  in  any  respect 
unfit  or  incompetent  to  be  intrusted  with  the  custody, 
maintenance,  and  bringing  up  of  the  child,  but,  on  the 
contrary,  is  such  as  to  support  the  conclusions  that  he  is 
able  and  willing  to  perform  the  duties  of  a  parent,  and 
that  at  no  time  has  his  conduct  indicated  a  lack  of 
proper  parental  solicitude  for  the  welfare  of  his  oflf- 
spring.  In  the  matter  of  ability  to  provide  for  the 
child's  support  he  is,  to  say  the  least,  at  no  disadvantage 
in  a  comparison  with  the  appellee.  In  this  condition 
of  the  evidence  his  claim  to  the  custody  of  his  child  must 
prevail.  It  may  be  remarked  that  the  terms  of  the  judg- 
ment appealed  from  do  not  indicate  that  the  presiding 
judge  below  reached  a  different  conclusion  as  to  the  fit- 
ness of  the  appellant  to  have  the  custody  of  his  child,  as 
provision  was  made  for  his  having  such  custody  one 
week  in  every  month  except  when  the  child  might  be  in 
attendance  upon  school  and  during  such  time  on  each 
Sunday  in  every  month.  It  is  not  doubted  that  the  ap- 
pellee has  done  a  good  part  by  the  child ;  but  she  has  not 
shown  that  she  has  a  claim  to  it  which  is  entitled  to 
be  recognized  as  superior  to  that  of  the  father. 

The  judgment  appealed  from  will  be  reversed,  and  one 
will  here  be  rendered  denying  the  prayer  of  the  petition, 
and  ordering  the  petitioner  to  deliver  the  minor  child, 
Howard  Bailey,  into  the  custody  of  his  father,  William 
Bailey. 

Reversed  and  rendered. 
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Jordan  Brothers  v.  Gordon. 

Trial  Right  of  Property. 
(Decided  June  21,  1913.    62  South.  1023.) 

1.  Execution;  Process;  Trial  of  Property. — In  a  proceeding  under 
section  6039,  et  seq.,  Code  1907,  a  plaintiff  must,  to  make  out  a 
prima  facie  case  present  the  process  under  which  the  levy  was  made, 
and  If  the  process  is  void  upon  its  face,  plaintiff  is  not  entitled  to 
recover, 

2.  Same;  Validity. — Where  the  execution  does  not  state  the  name 
of  the  plaintiff  in  whose  favor  the  execution  was  issued,  or  in  whose 
favor  the  judgment  was  rendered,  on  which  the  execution  was  based, 
it  is  void  on  its  face. 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Hakalson. 

M.  Gordon,  as  execution  plaintiff  had  execution  levied 
upon  certain  property  as  the  property  of  defendant  in 
the  process,  to  which  Jordan  Brothers  interposed  a 
claim.  Judgment  for  plaintiff  and  claimants  appeal. 
Keversed  and  remanded. 

McCoNNBLL  &  Conner,  for  appellant.  The  execution 
was  void. — Striokland  v.  Hardy,  82  Ala.  411;  Graham 
V.  Chandler,  15  Ala.  345.  The  plaintiff  failed  to  make 
out  a  prima  facie  case. — Shorter  v.  Mints,  18  Ala.  655 ; 
Marks  v.  IFood,  133  Ala.  533 ;  Jackson  v.  Baine,  74  Ala. 
330;  Bradford  v.  Bassett,  151  Ala.  520. 

Hugh  Reid,  for  appellee.  By  executing  claim  bond 
and  afladavit  claimant  is  estopped  to  deny  that  a  levy 
was  made. — Henderson  v.  Bank  of  Montgomery,  11  Ala. 
855.  The  claimant  claims  under  a  mortgage,  but  failed 
in  the  aflldavit  to  state  upon  what  his  claim  was  based, 
and  therefore  was  not  entitled  to  recover,  and  hence, 
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cannot  complain  of  injury. — Sec.  6043,  Code  1907 ;  Ben- 
nett V.  McKee,  144  Ala.  601;  Ivey  v.  Coston,  134  Ala. 
259. 

THOMAS,  J.— It  is  firmly  setled  by  the  adjudica- 
tions of  our  Supreme  Court,  and  rightfully  so  on  princi- 
ple, that  a  plaintiff,  in  the  statutory  proceeding  known 
in  the  legal  parlance  of  this  state  as  "a  trial  of  the  right 
of  property"  (Code,  §  6039  et  seq.),  must,  among  the 
other  requisites  essential  to  the  making  out  of  a  prima 
facie  case,  present  the  process  under  which  the  levy  on 
the  property  in  controversy  was  made;  and  that,  if  it 
appears  that  this  process  is  upon  its  face  void  (not 
merely  voidable),  the  claimant  can  take  advantage  of 
the  fact,  and  the  plaintiff  is  not  entitled  to  recover ;  for 
the  reasons  as  given  by  Judge  Stone,  in  speaking  for  the 
Supreme  Court  in  the  leading  case  on  the  subject,  that, 
the  process  "being  void,  the  first  step  cannot  be  taken 
by  plaintiff  in  showing  a  prima  facie  right  of  recovery. 
He  falls  before  he  reaches  the  adversary's  works." — 
Jackson  v.  Bain,  74  Ala.  328.  See,  also,  Noi'dlinger  v. 
Gordon^  72  Ala,  239;  Sandlin  v.  Anderson,  76  Ala.  403; 
Schamagel  v.  WhiteMrst,  103  Ala.  260,  15  South.  611; 
Bradford  v.  Bassett,  151  Ala.  520,  44  South.  59. 

In  the  present  case  the  process  upon  which  plaintiff 
relied  was  absolutely  void  in  that  it  was  an  execution 
which  failed  to  state  the  name  of  the  plaintiff  in  whose 
favor  the  execution  was  issued,  or  in  whose  favor  the 
judgment,  upon  which  the  execution  was  issued,  was 
rendered. — Cooper  v.  Jacobs  et  ah,  82  Ala.  411,  2  South. 
832.  The  trial  court  was  therefore  in  error  in  not  sus- 
taining claimants'  objection  to  the  execution  and  in  giv- 
ing the  affirmative  charge  for  plaintiff. — ^Authorities 
supra. 
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Since  the  plaintiff  never  can  recover  in  this  suit  be- 
cause of  the  fact  that  the  execution  upon  which  he  relies 
is  void,  it  is  unnecessary  to  consider  the  other  questions 
raised  by  the  record. — Jackson  v.  Bain,  supra. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Interstate  Amusement  Co.  v.  Martin. 

Damage  for  Injured  Feelings 
(Decided  May  5,  1913.     62  South.  404.) 

1.  Theaters  and  Shows;  Actions;  Complaint. — Where  the  action 
was  against  the  proprietor  of  a  show  or  theater,  for  damages  for  the 
act  of  a  performer  in  addresisng  to  plaintiflC  insulting  and  defama- 
tory language,  a  .complaint  which  shows  that  plaintiff  was  present 
at  the  performance  by  virtue  of  the  ticket  for  which  he  paid  was 
sufficient,  it  being  unnecessary  to  allege  specifically  that  he  pre- 
sented such  ticket  at  the  door  and  was  admitted. 

2.  Same;  Ticket  as  Contract, — A  ticket  to  a  theatre  or  other  place 
of  amusement  is  a  contract  between  the  proprietor  and  the  pur- 
chaser and  the  proprietor  is  bound  to  perform  the  contracual  duties 
growing  out  of  the  relation,  or  respond  to  an  action  for  a  breach. 

3.  Same;  LiaMlity  for  Mistreatment. — ^The  proprietor  of  a  theater 
is  under  duty  to  accord  to  a  ticket-holder  civil  treatment,  and  that 
duty  may  be  breached  eithed  by  the  proprietor  himself  or  by  mis- 
treatment at  the  hands  of  an  employee,  within  the  scope  of  his 
employment,  and  may  consist  of  uncivil  or  offensive  language  ad- 
dressed to  or  spoken  about  the  ticket  holder. 

4.  Same. — Where  the  act  of  plaintiff,  while  attending  the  theater, 
in  going  upon  the  stage  was  in  compliance  with  the  request  of  a 
performer  on  behalf  of  the  proprietor  of  the  theater  to  anyone  in 
the  audience,  it  was  not  an  abandonment  of  his  position  or  relation 
as  a  guest  or  patron  of  the  proprietor,  and  hence,  the  proprietor 
was  liable  for  insulting  and  defamatory  language  addressed  by  the 
performer  to  the  patron  while  on  the  stage. 

5.  Master  and  Servant;  Liability  for  Servant's  Tort. — A  corpora- 
tion is  liable  for  slanderous  words  uttered  by  an  employee,  if  their 
utterance  constitutes  a  breach  of  a  duty  imposed  on  the  corporation 
by  a  contract  with  the  party  slandered. 

6.  Evidence;  Condition  of  Mind. — ^Where  the  action  was  against 
a  theater  proprietor  for  damages  for  offensive  language  addressed 
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to  the  patrons  by  a  performer,  it  was  not  competent  for  the  patron 
to  answer  questions  as  to  whether  he  was  embarrassed  or  humiliated 
by  the  language  since  a  person  may  not  testify  as  to  the  effect  of  an 
occurrence  upon  his  mind  or  sensibilities. 

7.  Same;  Res  Gestae. — A  remark  by  a  person  In  the  audience 
after  plaintiff  had  left  the  stage  was  hearsay,  and  not  a  part  of  the 
res  gestae  In  an  action  against  the  proprietor  of  a  theater  by  a 
patron  for  damages  for  the  use  to  him  by  an  employee  of  offensive 
language. 

8.  Charge  of  Court:  Conformity  to  Evidence. — Where  there  was 
no  evidence  that  defendant  had  nothing  to  do  with  the  production 
of  the  performance,  the  evidence  rather  showing  without  conflict 
that  the  performer  was  acting  as  defendant's  employee,  an  Instruc- 
tion to  find  for  the  defendant  if  the  performer  was  paid  by  It,  for 
certain  performances  on  the  stage  with  the  production  of  which 
the  defendant  had  nothing  to  do,  was  properly  refused  as  not  In  con- 
formity to  the  evidence. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  John  C.  Pugh. 

Action  by  I.  D.  Martin  against  the  Interstate  Amuse- 
ment Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

The  charge  referred  to  in  the  thirteenth  assignment 
of  error  is  as  follows :  "If  one  Cummings  was  engaged 
by  the  defendant,  Interstate  Amusement  Company,  and 
paid  by  it  for  certain  performances  on  the  stage,  with 
the  production  of  which  the  Interstate  Amusement 
Company  had  nothing  to  do,  your  verdict  should  be  for 
the  defendant." 

Alxbn  &  Bell,  for  appellants.  The  second  count  of 
the  complaint  was  subject  to  demurrer. — Dusenherry's 
Case,  94  Ala.  413 ;  Ensley  Ry.  Co.  v.  Crewtving,  93  Ala. 
24 ;  Rodgers  v.  Brooks,  99  Ala.  31 ;  Patrick  v.  DeBarde- 
M)cn,  90  Ala.  13.  It  does  not  sufficiently  appear  from 
the  complaint  that  the  employee  was  acting  within  the 
line  or  scope  of  his  employment  by  defendant. — Woodr 
vmrd  I.  Co.  v.  Curl,  53  South.  215;  Green  v.  Bir.  C:  I.  & 
h.  Co.,  162  Ala.  609;  Ad^ims  v.  So.  Ry.,  166  Ala.  449. 
The  count  does  not  fix  the  liability  upon  the  defendant 
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for  the  tort  of  its  ageots. — Singer  Mfg.^  Go.  v.  Taylor^ 
150  Ala,  574.  The  plaintiflf  was  Dot  in  the  theatre  by 
virtue  of  any  contract. — 25  A.  &  E.  Enc.  of  Law,  1033; 
Wood  V,  Leadbetter,  13  M.  &  W.  838.  The  court  was 
in  error  in  permitting  plaintiff  to  testify  that  he  was 
embarrassed  and  humiliated. — ^L.  d  N.  v,  Sharpy  171 
Ala.  212;  W.  U.  T.  Go.  v.  Gleveland,  169  Ala.  131.  On 
the  above  authorities  the  charges  requested  should  have 
been  given. 

BoNDURANT  &  SMITH,  foF  appellee.  The  analogy  is 
that  of  carrier  and  passenger  and  innkeeper  and  guest. 
—DeWolf  V.  Ford,  86  Ala.  532;  Dixon  v.  Waldron,  41 
Am.  St.  Rep.  450.  The  complaint  was  not  demurrable. 
—Baird  v.  B.  R.  L.  &  P.  Go.,  30  South.  457,  and  au- 
thorities supra;  38  Cyc.  254.  The  allegation  of  dam- 
ages was  sufficient. — Johnson  v.  Roberts,  8  Port.  486; 
Harris  v.  Purdy,  1  Stew.  231 ;  Marx  v.  Haskins,  101  Ala. 
66;  13  Cyc.  106.  The  declaration  of  persons  in  the 
audience  were  of  the  res  gestae  and  admissible. — 8  Enc. 
fo  Evid.  2Q4:  ;Nott  v.  Stoddard,  38  Ver.  25.  The  court 
properly  refused  the  charges  requested. — 170  Mass.  577 ; 
84  N.  J.  L.  624.  Counsel  discuss  other  assignments  of 
error,  but  without  further  citation  of  authority. 

WALKER,  P.  J. — The  second  count  of  the  complaint, 
as  it  was  amended,  avers  that  on  a  date  named  the  de^ 
fendant  was  operating  a  theater  where  performances 
and  entertainments  were  given  for  a  consideration,  and 
to  which  the  public  were  invited,  that  the  plaintiflf  pur- 
chased a  ticket  which  entitled  him  to  admission  to  a  per- 
formance given  by  the  defendant  on  that  day,  one  of 
the  acts  of  which  was  an  exhibition  by  a  named  agent 
or  servant  of  the  defendant,  and  that  during  the  per- 
formance of  that  act  said  agent  or  servant,  while  he 
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was  acting  in  the  line  and  scope  of  his  employment,  did 
invite  plaintiff  to  the  stage  and,  in  the  presence  of  the 
audience,  addressed  to  him  insulting  and  defamatory 
language,  which  is  set  out.  It  sufficiently  appears  from 
the  averments  of  this  count  that  the  plaintiff  was  pres- 
ent at  the  performance  mentioned,  by  virtue  of  the 
ticket  for  which  he  had  paid.  The  suggestion  made  in 
the  argument  of  the  counsel  for  the  appellant  that  the 
count  is  faulty  because  of  the  absence  of  specific  aver- 
ments to  the  effect  that  the  plaintiff  presented  his  ticket 
and  was  admitted  to  the  theater  is  hypercritical. 

While  a  ticket  to  a  theater  or  other  place  of  amuse- 
ment may  not  confer  upon  the  holder  of  it  such  a  right 
to  a  seat  or  place  to  see  the  performance  as  to  entitle 
him  to  maintain  an  action  of  trespass  for  being  excluded 
therefrom,  yet  it  constitutes  a  contract  between  the  pro- 
prietor and  the  purchaser  of  the  ticket;  and  whatever 
contractual  duties  grow  out  of  such  relation,  the  pro- 
prietor is  bound  to  perform  or  respond  in  damages  for 
breach  of  his  contract.— ^florney  v.  Nixon,  213  Pa.  20 
61  Atl.  1088,  1  L.  R.  A.  (N.  8.)  1184,  110  Am.  St.  Rep. 
520,  5  Ann.  Cas.  349;  Taylor  v,  Cohn,  4t7  Or.  538,  84 
Pac.  388,  8  Ann.  Cas.  527;  38  Cyc.  265. 

It  is  not  to  be  doubted  that  one  of  those  duties  is  to 
accord  to  the  ticket  holder  civil  treatment  while  he  is 
exercising  the  privilege  for  which  he  has  contracted. 
This  duty  is  one  that  may  be  breached  by  the  proprietor 
himself,  or  by  mistreatment  at  the  hands  of  an  employee 
while  acting  within  the  range  or  scope  of  his  employ- 
ment, and  the  mistreatment  may  consist  in  the  use  of 
uncivil  and  offensive  language  addressed  to  or  spoken 
about  the  ticket  holder. 

It  is  suggested  in  the  argument  of  the  counsel  for  the 
appellant  that,  as  the  latter  is  a  corporation,  it  cannot 
be  held  to  liability  for  slanderous  words  uttered  by  its 
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employee,  and  in  support  of  this  position  reference  is 
made  to  the  ruling  in  the  case  of  Singer  Mfg.  Co.  v.  Tay- 
lor, 150  Ala. -574,  43  Sbuth.  210,  9  L.  R.  A.  (N.  S.)  929, 
124  Am.  St.  Rep.  90.  In  the  opinion  rendered  in  that 
case  it  was  recognized  that  the  rule  of  non-liability  there 
announced  is  not  applicable  where  the  utterance  of  the 
slanderous  words  by  an  employee  of  a  corporation  con- 
stitutes a  breach  of  a  duty  imposed  upon  the  latter  by 
a  contract  between  it  and  the  party  complaining.  Such 
is  the  case  presented  by  the  count  here  in  question.  The 
act  complained  of  is  that  of  an  employee  of  the  defend- 
ant while  engaged  in  an  exhibition  which  constituted  a 
part  of  the  performance,  for  the  priyilege  of  witnessing 
which  the  plaintiff  had  paid.  For  the  act  of  the  em- 
ployee within  the  line  or  scope  of  his  employment  the 
employer  is  liable,  where  such  act  is  a  breach  of  a  duty 
of  the  employer  to  the  plaintiff  arising  out  of  a  contract 
between  them.  The  alleged  act  of  the  employee  was  a 
breach  of  his  employer's  duty  to  the  plaintiff  not  to 
subject  the  latter  to  insult  or  indignity.  The  averments 
of  the  count  show  the  existence  of  a  duty  owing  by  the 
defendant  to  the  plaintiff,  and  a  breach  of  that  duty  by 
one  for  whose  misconduct  on  the  occasion  alleged  the  de- 
fendant is  responsible,  and  it  was  not  subject  to  the  de- 
murrer interposed  to  it. 

After  the  plaintiff,  testifying  as  a  witness  in  his  own 
behalf,  had  detailed  the  occurrence  complained  of,  he 
was  permitted,  over  objections  duly  interposed,  to  an- 
swer the  questions,  "Did  it  embarrass  you?"  "Were 
you  humiliated?"  Under  recent  rulings  it  must  be  held 
that  it  is  reversible  error  to  admit  such  evidence  as  to 
the  effect  of  an  occurrence  upon  one's  mind  or  sensibil- 
ities.— Western  Union  Telegraph  Go.  v.  Cleveland,  169 
Ala.  131,  53  South.  80,  Ann.  Cas.  1912B,  534;  Louisville 
&  Nashville  R.  R.  Co.  v.  Shwrp,  171  Ala.  212,  55  South. 
139. 
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Remarks  iD  reference  to  the  incident  made  by  a  per- 
son in  the  audience  after  the  plaintiff  had  left  the  stage, 
which  was  the  scene  of  the  incident,  did  not  constitute 
a  part  of  the  res  gestaB,  and  evidence  of  such  remarks 
was  subject  to  objection  as  hearsay. 

The  charge  mentioned  in  the  thirteenth  assignment 
of  error  was  properly  refused,  as  no  phase  of  the  evi- 
dence in  the  case  tended  to  prove,  as  was  hypothesized 
in  that  charge,  that  the  defendant  "had  nothing  to  do" 
with  the  production  of  the  performance  referred  to.  On 
the  contrary,  the  evidence  without  conflict  was  to  the 
effect  that  the  performer  mentioned  was  acting  as  an 
employee  of  the  defendant. 

The  defendant  was  not  entitled  to  the  general  affirma- 
tive charge  requested  in  its  behalf  on  the  theory  that 
the  undisputed  evidence  in  the  case  sustained  either  of 
its  special  pleas  upon  which  issue  was  joined.  This 
claim,  made  in  argument  especially  with  reference  to 
the  averments  of  plea  5,  cannot  be  sustained.  The  evi- 
dence was  such  as  to  support  a  conclusion  that  the  act 
of  the  plaintiff  in  going  upon  the  stage  and  putting  the 
performer  in  handcuffs  was  not,  as  was  alleged  in  the 
plea,  an  abandonment  of  his  position  or  relation  as  the 
guest  or  patron  of  the  defendant,  but  was  a  compliance 
with  a  request  made  in  behalf  of  the  defendant  to  any 
one  in  the  audience,  and  so  may  be  regarded  as  an  act 
which  the  defendant  invited  the  plaintiff  as  its  patron 
or  guest  to  perform. 

Reversed  and  remanded. 
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Rolf  e,  et  al.  v.  Huntsville  Lumber  Co. 

Trover  and  Conversion. 

(Decided   May   13,    1913.     Rehearing  denied   June   6,   1913. 
62  South.  537.   ) 

1.  Sales;  Contract;  Transfer  of  Title. — The  facts  stated  and  ex- 
amined and  held  not  to  show  a  vesting  of  title  to  the  logs  in  plain- 
tiff. 

2.  Same;  Delivery, — Where  a  contract  Is  made  for  the  purchase* 
of  goods  and  nothing  is  said  about  payment  or  delivery,  the  prop- 
erty passes  at  once  so  as  to  cast  upon  the  purchaser  all  future 
risk,  if  nothing  further  remains  to  be  done  to  the  goods,  although 
he  cannot  take  them  away  without  paying  the  purchase  price;  but 
if  anything  remains  to  be  done  on  the  part  of  the  seller  as  between 
him  and  the  buyer,  such  as  measurements  or  counting  out  of  a 
common  parcel,  before  the  goods  are  to  be  delivered,  the  right  of 
property  does  not  vest  in  the  buyer  until  that  is  done. 

3.  Same;  Intention, — The  question  of  the  transfer  and  vesting  of 
title  always  involves  a  question  of  the  intention  of  the  seller  to 
relinquish  all  further  claim  or  control  as  owner,  and  on  the  part 
of  the  buyer  to  assume  such  control  with  its  consequent  liability. 

4.  Same;  Distinguished, — Every  agreement  for  a  subsequent  deliv- 
ery is  essentially  executory,  and  there  is  a  broad  distinction  between 
a  sale  which  transfers  the  ownership,  and  an  agreement  to  sell  and 
deliver  at  a  day  certain,  giving  but  an  action  for  breach. 

5.  Trover  and  Conversion;  Right  of  Action;  Title. — ^To  sustain  an 
action  of  trover,  a  plaintiff  must  have  at  the  time  of  the  alleged  con- 
version a  general  or  special  property  in  the  chattel,  and  the  actual 
possession  or  the  right  to  immediate  possession. 

6.  Pledges;  Essentials. — A  pledge  is  a  transfer  of  personal  prop- 
erty, as  a  security  for  a  debt  or  other  obligation,  a  bailment  of 
personal  property  by  the  debtor  to  his  creditor  to  be  kept  until  the 
debt  is  discharged;  the  essential  elements  being  that  the  possession 
of  the  pledged  property  pass  from  the  debtor  to  the  creditor,  that 
the  legal  title  remain  in  the  debtor  and  that  the  creditor  have  a 
lien  for  the  payment  of  the  debt  due  him  by  the  debtor  or  some 
other  person. 

7.  Same;  Advances;  Liens. — Under  the  facts  in  this  case,  it  is 
held  that  the  logs  had  been  placed  as  a  security  for  the  money  ad- 
vanced and  remained  in  the  possession  of  the  buyer  as  pledgee. 

8.  Same;  Demand;  Sale. — Under  sections  3303  and  3304,  Code 
1907,  in  the  absence  of  any  fixed  time,  a  pledgee  has  the  right  after 
demand  and  notice  to  sell  the  pledged  property  within  a  reasonable 
time  after  maturity  of  the  debt  for  which  the  property  was  pledged. 
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9.  Same;  Conversion;  Remedies. — ^By  virtue  of  his  possession  and 
special  title  in  the  property,  a  pledgee  can  support  trover  against 
one  who  wrongfully  disturbs  that  possession,  or  converts  the  prop- 
erty, whether  it  be  the  pledgor  or  some  third  party. 

10.  Same, — Possession  and  8i)ecial  title  in  property  will  support  an 
action  of  detinue  by  the  pledgee  against  anyone  who  wrongfully 
disturbs  such  possession  or  converts  the  property,  whether  It  be  the 
pledgor  or  some  other  party. 

11.  Same;  Damages. — Where  the  pledgor  had  sold  the  property 
without  the  permission  of  the  pledgee,  the  measure  of  the  pledgee*B 
damages  in  an  action  for  conversion  is  the  amount  of  the  debt 
with  interest  If  the  value  of  the  property  exceeds  the  debt,  but  if 
the  value  of  the  property  is  less  than  the  amount  of  the  debt,  then 
the  value  of  the  property  with  Interest. 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Trover  and  Conversion  by  the  Htintsville  Lumber 
Company  against  C  C.  Rolfe  and  another.  Judgment 
for  plaintiff  and  defendant  appeals.    Affirmed. 

Wert  &  Lynnb^  for  appellant.  The  contract  was 
purely  executory  and  the  legal  title  did  not  vest  in  the 
plaintiflf. — Broicning  v.  Hamilton^,  42  Ala.  484;  Rohin- 
son  V.  Hirschfelder,  59  Ala.  503.  It  was  nothing  more 
than  a  conditional  acceptance. — 24  A.  &  E.  Enc.  of  Law, 
1091.  The  plaintiffs  waived  the  tort— Singer  Mfg.  Co, 
V.  Greenleaf,  100  Ala.  272;  N.  C.  &  St.  L.  v.  Walley, 
41  South.  134;  28  A.  &  E.  Enc.  of  Law,  739.  The  rule 
is  well  established  in  Alabama  that  the  verdict  of  a  jury 
should  not  be  disturbed  unless  it  is  plainly  and  palpably 
against  the  evidence. — Cobb  v.  Malone,  92  Ala.  630; 
White  V.  Blair,  95  Ala.  147.  All  the  charges  given  for 
the  plaintiff  left  the  issue  of  fact  to- be  determined  by 
the  jury  as  to  plaintiff's  title. — Holman  r.  Ketcher,  45 
South.  206. 

E.  W.  OODBBY,  for  appellee.  The  title  was  vested  in 
plaintiff  under  the  contract. — 35  Cyc.  213;  Bethel  8. 
Mill  Co.  V.  Broivn,  99  Am.  Dec.  752;  WaJden  v.  Mur- 


Digitized  by 


Google 


8  ]  OF  ALABAMA.  489 

[Rolfe,  et  al.  v.  Huntsvllle  Lumber  Co.] 

dock,  88  Am.  Dec.  135.  Even  if  there  had  been  no  de- 
livery, the  title  would  have  passed. — Montgomery  F.  Co. 
V,  Hardaway,  104  Ala.  100;  Darnell  v.  Griffin,  46  Ala. 
522.  No  waiver  is  shown.— 40  Cyc.  254,  263;  38  Oyc. 
2032;  63  N.  W.  7;  Boyles  v.  Knight y  123  Ala.  289.  The 
court  properly  granted  plaintiff  a  new  trial,  for  the  de- 
livery was  sufficient  under  the  facts  (A.  P.  /.  S.  W.  Co. 
V.  Oerma/n,  126  Ala.  194),  or  as  a  pledge. — Jeicett  v. 
Warren,  7  Am.  Dec  74. 

THOMAS,  J.— The  appellee,  the  Huntsville  Lumber 
Company,  brought  this  suit  against  Clifton  C.  Rolfe  and 
Percy  M.  Rolfe,  partners  composing  the  firm  of  Rolfe 
Bros.,  for  damages  for  the  conversion  of  certain  logs  and 
certain  money,  which  the  complaint  alleges  was  at  the 
time  of  the  conversion  the  property  of  appellee.  The 
complaint  contains  nine  counts.  The  first  four  counts 
allege  the  wrongful  conversion  by  the  appellants  of  Q^r- 
tain  logs,  the  property  of  the  appellee,  and  the  last  five 
the  wrongful  conversion  by  the  appellants  of  certain 
money,  the  proceeds  of  certain  logs  or  lumber,  the  prop- 
erty of  the  appellee.  The  case  was  tried  upon  the  plea 
of  the  general  issue,  and  there  was  a  jury  and  a  verdict 
for  the  defendants.  Thereupon  the  plaintiff  (appellee 
here)  moved  the  court  to  set  aside  the  verdict  of  the 
jury,  upon  the  ground,  among  others,  that  the  verdict 
of  the  jury  was  against  the  great  weight  of  the  evidence. 
The  court  granted  the  motion  and  set  aside  the  verdict 
and  the  judgment  pronounced  thereon,  and  the  defend- 
ants (appellants  here)  appeal. 

1.  It  appears  from  the  evidence  that  the  appellee 
is  engaged  in  the  sawmill  business  at  Decatur,  Ala., 
and  that  in  the  year  1906  it  made  two  contracts  with 
appellants,  whereby  appellants  bound  themselves  to  de- 
liver logs  to  appellee,  and  upon  the  faith  of  which  con- 
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tracts  the  appellee  made  certaiD  advances  in  money  and 
other  things  of  value  to  appellants.  In  one  of  the  con- 
tracts the  appellants  contracted  to  deliver  from  Morgan 
county  logs  to  appellee  at  its  mill.  Some  logs  were  de- 
livered under  that  contract,  and  their  value  was  credited 
upon  the  account  which  appellants  had  contracted  with 
appellee  to  which  we  have  already  referred.  In  the 
other  contract,  which  bears  date  August  7,  1906,  the  ap- 
pellee contracted  to  pay  appellants  "for  poplar,  white 
oak  and  red  oak  logs  delivered  on  bank  of  West  Flint 
creek,  in  good  shape,  not  over  two  miles  above  Wallace's 
bridge,  ten  dollars  (f  10.00)  per  thousand  feet  Doyle- 
Scribner  log  measure,"  provided  that  50  per  cent,  of  all 
logs  delivered  were  number  one  logs,  and  provided  that 
not  over  25  per  cent  of  all  logs  delivered  w^ere  red  oak 
logs,  and  provided,  also,  that  there  were  sufficient  floats 
put  in  to  float  the  oak  logs  down  to  Decatur  in  rafts, 
logs  to  be  scaled  and  settled  for  whenever  appellants 
had  as  much  as  50,000  feet  unsealed  on  bank,  logs  to 
be  delivered  on  bank  as  above  specified  during  the 
year  1906.  The  appellants  agreed  to  deliver  as  much  as 
150,000  feet  of  logs  at  the  above  price  in  ac- 
cordance with  the  above  terms  and  specifications.  It 
was  this  latter  contract  and  the  dealings  of  appellants 
and  appellee  under  that  contract,  which  resulted  in  this 
litigation.  We  direct  attention  to  the  fact  that  under 
the  terms  of  the  above  contract  no  logs  were  to  be  scal- 
ed or  settled  for  until  appellants  had  as  much  as  50,000 
feet  of  logs  on  the  bank  of  the  above-named  creek  at  the 
above-named  place.  Until  50,000  feet  of  logs  were  plac- 
ed on  said  creek  certainly,  under  the  terms  of  the  above 
contract,  appellants  had  no  right  to  demand  payment 
of  appellee  for  any  logs  placed  on  the  bank  of  the  creek, 
and  under  the  terms  of  that  contract  the  title  to  no  logs 
placed  there  by  appellants  vested  in  appellee.     Until 
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50,000  feet  were  placed  there  by  appellants,  all  logs 
placed  there  were,  under  the  terms  of  the  contract  plac- 
ed there  at  appellants'  risk.  If,  for  instance,  a  fire  had 
destroyed  them,  the  loss  would  have  been  appellants.' 
If,  by  reason  of  freshets,  they  had  been  washed  away, 
the  loss  would  also  have  been  appellants'. 

At  the  time  the  above  contract  was  made  the  logs 
above  contracted  to  be  delivered  were  probably  standing 
as  trees  in  Lawrence  county,  and  it  is  evident  that  no 
title  by  virtue  of  the  above  contract  alone  passed  to,  the 
appellee.  After  the  above  contract  was  made,  appel- 
lants appear  to  have  begun  to  place,  in  accordance  with 
the  terms  of  the  contract,  logs  at  the  above-mentioned 
place  on  West  Flint  creek.  About  December  15,  1906, 
they  had  placed  there  4  red  oak  logs,  23  white  oak  logs, 
and  42  poplar  logs,  aggregating  23,965  feet,  and  4  ash 
logs,  aggregating  539  feet.  These  logs  were  on  said 
December  15th  measured  or  scaled  by  one  Ward,  an 
agent  of  appellee,  and  he  placed  on  each  log  an  en- 
circled "W,"  which  was  the  mark  by  which  appellee 
distinguished  its  logs  from  other  logs.  Appellants  seem 
to  have  continued  after  December  15th  to  place  logs  at 
said  place,  for  on  January  29,  1907,  appellee's  agent, 
Ward,  again  went  to  said  place  and  again  scaled  or 
measured  other  logs  as  follows:  6  white  oak  logs, 
1,890  feet;  11  red  oak  logs,  4,011  feet;  17  ash  logs,  3,813 
feet;  and  24  poplar  logs  7,346  feet.  He  at  that  time 
branded  each  log  so  measured  or  scaled  with  appellee's 
encircled  '*W,"  and  according  to  the  testimony  of  Ward 
the  total  value  of  the  two  lots  of  logs,  including  the  ash 
logs,  so  measured  or  scaled  was  ^15.  This  witness  tes- 
tified that  "there  was  no  agreement  made  between  me 
and  the  defendants,  or  either  of  them,  either  in  Decem- 
ber, 1906,  or  in  January,  1907,  at  the  time  I  scaled  the 
logs,  with  reference  to  the  purchase  or  sale  of  them. 
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Nothing  was  said  with  reference  to  the  purchase  or  sale 
of  them."  The  two  lots  of  logs  aggregated  not  50,000 
feet,  but  only  a  fraction  over  40,000  feet,  and  we  are 
not  of  the  opinion  that  the  mere  scaling  of  the  logs, 
their  marking  with  the  encircled  "W,"  or  the  estimate 
which  the  witness  Ward  made  of  their  value  in  any 
way,  under  all  the  evidence  in  this  case,  operated  as  a 
transfer  of  the  title  to  the  logs  from  the  appellants  to 
appellee.  When  the  first  scaling  was  made,  it  was  an- 
ticipated by  appellee's  agent  (Ward)  that  the  appel- 
lants would,  of  course,  comply  with  their  contract,  and 
place  at  least  50,000  feet  of  logs  at  the  point  at  which 
the  appellee  was  bound,  under  its  contract,  to  accept 
them  when  they  amounted  to  that  many  feet.  When 
he  made  that  scaling  of  the  logs,  and  took  down  their 
uumbers,  naturally  he  placed  the  appellee's  mark  upon 
them,  so  that,  when  as  many  as  50,000  feet  had  been 
placed  there  and  the  time  for  delivery  came,  he  would 
know  that  all  the  logs  previously  scaled  were  there.  The 
witness  Ward  testified,  it  is  true,  that  the  appellee  ad- 
vanced $200  on  these  logs,  but  that  fact,  as  shown  by 
a  letter  which  was  written  by  appellee  shortly  thereaf- 
ter, did  not  in  any  way  divest  the  general  title  of  the 
logs  out  of  appellants,  and  vest  it  in  appellee.  After 
appellee  had  received  notice  of  the  scaling  which  was 
made  by  Ward  on  December  15,  1906,  appellee  wrote  a 
letter  to  appellants  which  is  dated  December  17,  1906, 
in  which  a  check  for  |150 — ^a  part  of  the  alleged  advance 
of  $200 — is  mailed  to  appellants,  and  in  which  letter  we 
find  the  following:  "It  hardly  looks  to  us  as  though 
you  are  going  to  get  100  M  feet  on  Flint  where  you 
agreed  to  put  out  100  M  feet  and  sell  us  on  the  ha/nk. 
We  hope  you  will  get  out  the  100  M  feet  there  as  we 
cannot  afford  to  go  there  for  less  than  that.  And  you 
will  have  to  deliver  them  unless  you  do  get  out  100  M 
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feet.  We  hope  by  the  time  you  have  another  scaliDg, 
your  showiug  will  be  different."  When  the  scaling  was 
made  in  January,  1907,  that  scaling  was  made  after  the 
time  fixed  by  the  contract  made  in  August,  which  re- 
quired the  delivery  of  at  least  50,000  feet  on  Flint  creek 
during  the  year  1906,  had  expired,  and  after  the  appel-j 
lants  had  been  notified,  on  December  17th,  by  the  appel- 
lee that  the  appellants  would  themselves  be  required  to 
deliver  the  logs  at  Decatur  unless  they  placed  as  much 
as  100,000  feet  on  Flint  creek.  When  under  its  contract 
with  appellants  for  the  purchase  of  timber  from  Mor- 
gan county  the  appellants  delivered  logs  at  the  mill  to 
appellee,  and  those  logs  were  scaled,  the  appellee  and 
the  appellants  knew  that  the  title  to  those  logs  vested 
in  it,  and  it  promptly  credited  appellants'  account 
with  the  value  of  those  logs.  Appellants  did  not  place 
as  much  as  50,000  feet  of  logs  on  Flint  creek  during  the 
year  1906,  and  never  did  place  100,000  feet  there  at  any 
time,  and  for  that  reason  they  breached  their  contract 
with  appellee.  As  appellants  failed  to  place  as  much  as 
50,000  feet  on  Flint  creek  during  the  year  1906,  and 
never  did,  after  that  time,  place  as  much  as  100,000  feet 
there,  the  appellee  was  not,  under  the  term  of  its  orig- 
inal contract,  or,  if  modified  by  the  letter  of  December 
17,  1906,  under  the  terms  of  the  modified,  contract 
bound  to  accept  the  logs  actually  placed  there ;  it  did  not 
credit  appellee  with  anything  for  the  logs  so  placed 
there,  and  we  think  it  evident  that  at  no  time  under  the 
evidence  in  this  case  did  the  title  to  the  logs  which  were 
placed  there  by  appellants  ever  vest  in  the  appellee. 
Suppose  the  logs  referred  to  were  still  on  Flint  creek, 
worm-eaten  and  valueless.  Whose,  logs,  under  all  the 
evidence  and  all  the  reasonable  tendencies  of  the  evi- 
dence, would  they  be?  Upon  whom  would  the  loss  there- 
by sustained  have  fallen — upon  appellee  or  upon  ap- 
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pellants?     The  questions  formulate  their  own  answer. 

In  Joyce  v.  Adams,  8  N.  Y.  291,  it  is  said  that  "it  is 
a  general  rule  of  law  that  when  a  contract  is  made  for 
the  purchase  of  goods,  and  nothing  is  said  about  pay- 
ment or  delivery,  the  property  passes  immediately,  so 
I  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing 
further  remains  to  be  done  to  the  goods,  although  he 
cannot  take  them  away  without  paying  the  price.  But 
if  anything  remains  to  he  dofie  on  the  part  of  the  seller 
as  between  him  and  the  buyer,  such  as  weighing,  meas- 
uring, or  counting  out  of  a  common  parcel,  before  the 
goods  purchased  are  to  be  delivered,  until  thM  is  done, 
the  right  of  property  has  not  attached  in  the  buyer." 
See,  also,  John  Martin  v.  Henry  Hurlbut,  9  Minn.  142 
(Gil.  132). 

"The  question  of  transfer  to  and  vesting  of  title  in 
the  purchaser  always  involves  a  question  of  the  inten- 
tion of  the  contrac^ting  parties;  and  it  is  to  be  ascertain- 
ed whether  their  negotiations  and  acts  are  evincive  of  an 
intention  on  the  part  of  the  seller  to  relinquish  all  fur- 
ther claim  or  control  as  oxmier,  and  on  the  part  of  the 
buyer  to  assume  such  control  with  its  consequent  liahil- 
ities/^— Bethel  Steam  Mill  Co,  v.  Brown,  57  Me.  9,  99 
Am.  Dec.  752. 

It  is  possible  that  the  facts  in  this  case  show  that  ap- 
pellants were  willing  to  relinquish  all  claim  or  control 
over  the  logs  as  their  owners  when  the  scalings  by  Ward 
took  place,  but  all  the  evidence  discloses  that  the  ap- 
pellee was  not  only  unwilling  to,  but  that  it  did  not, 
assume  control  at  any  time  of  said  logs  ow  oumer  there- 
of with  the  liabilities  of  such  owner.  On  the  contrary, 
all  the  evidence  show's  that  appellee  looked  to  the  ap- 
pellants to  deliver  the  logs  as  provided  in  the  contract, 
and  that  at  no  time  did  it  regard  itself  as  liable  to  ap- 
pellants for  their  value.    All  the  acts  of  the  parties  con- 
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clusively  show  that  at  no  time  did  the  appellee  regard 
the  appellants'  contract  as  fulfilled  or  that  it  was  under 
any  obligation  to  appellants  to  assume  dominion  over 
the  logs  or  to  accept  the  risks  which  possession  of  the 
logs  would  entail  upon  it. 

"Every  agreement  for  a  subsequent  delivery  is  essen- 
tially executory.  ♦  ♦  ♦  The  distinction  between  a  sale 
which  transfers  the  ownership  and  an  agreement  to  sell 
and  deliver  at  a  day  certain,  which  gives  but  an  action 
for  the  breach  of  it,  is  a  broad  one." — Strong,  Deemer 
&  Co,,  Limited,  v.  Dinniny,  175  Pa.  586,  34  Atl.  919. 

It  has  ever  been  the  rule  in  this  state  that  to  sustain 
an  action  of  trover  the  plaintiff  must  have  at  the  time 
of  the  alleged  conversion  a  general  or  special  property 
in  the  chattel  and  either  the  actual  possession  of  the 
chattel  or  the  right  of  immediate  possession. — Tallas- 
see  Falls  Mfg.  Co.  v.  Alexander  City  First  Nat.  Bank, 
159  Ala.  315,  49  South.  246. 

[The  foregoing  portion  of  this  opinion  was  prepared 
by  Judge  de  Graffbnrie?d,  and  was  adopted  by  this 
court  after  he  became  a  member  of  the  Supreme  Court.] 

The  appellee  had,  as  pointed  out  and  show^n  therein, 
no  general  property  or  title  to  the  logs.  The  only  re- 
maining question  then,  is:  Did  it  have  such  a  special 
interest  or  title  in  or  to  them  as  would  support  this  ac- 
tion? We  are  of  opinion  that  it  did.  We  think  the 
facts,  without  conflict,  are  such  as  to  show  that  the  ap- 
pellee had  a  lien  upon  the  logs,  to  the  extent  of  the 
money  it  had  advanced  the  appellants  upon  them,  secur- 
ed by  an  implied  pledge  of  the  logs. 

A  pledge  may  be  defined  to  be  "a  transfer  of  personal 
property  as  a  security  for  a  debt  or  other  obligation" 
(31  Cyc.  785),  or  "a  bailment  of  personal  property  by 
a  debtor  to  his  creditor,  to  be  kept  by  him  until  his  debt 
is  discharged"  (22  Am.  &  Eng.  Ency.  Law,  842).    "The 
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three  elements  necessary  to  constitute  a  contract  one 
of  pledge  are:  (1)  the  possession  of  the  pledged  prop- 
erty must  pass  from  the  pledgor  to  the  pledgee  or  to 
some  one  for  him;  (2)  the  legal  title  to  the  pledged 
property  must  remain  in  the  pledgor;  (3)  the  pledgee 
must  have  a  lien  on  the  property  for  the  payment  of 
a  debt  or  performance  of  an  obligation  due  him  by  the 
pledgor  or  some  other  person." — 31  Cyc.  797.  "The  de- 
livery of  the  possession  of  the  property  to  the  pledgee 
may  be  actual,  constructive,  or  symbolical;  but  it  must 
be  clear,  unequivocal,  complete,  and  effective  at  all  times 
so  as  to  give  notice  to  third  parties  of  pledgee's  rights." 
— 31  Cyc.  801.  As  fulfilling  this  latter  requirement,  it 
has  been  held  in  this  state  that  where  an  iron  furnace 
company  borrowed  money  and  pledged  as  security  a 
certain  number  of  tons  of  pig  iron,  and  under  agree- 
ment between  it  and  the  creditor  a  particular  spot  of 
ground  belonging  to  the  company  and  located  apart 
from  its  other  iron  yards  was  tendered  to  the  creditor 
and  accepted  by  him  as  a  place  for  setting  aside  and 
keeping  the  pledged  property,  and  the  company,  in 
pursuance  of  the  promise  made  at  the  time  of  procuring 
the  loan,  placed  the  pig  iron,  so  agreed  to  be  pledged, 
on  such  spot  of  ground,  marking  on  it  with  paint  the 
initials  of  the  creditor  pledgee,  this  was  such  a  delivery 
of  possession  as  to  give  validity  to  the  pledge  and  to 
act  as  notice  to  the  public  of  the  pledgee's  interest  in 
the  property. — Am.  Pig  Iron  Go.  v,  Oermcun,  126  Ala. 
195,  28  South.  603,  85  Am.  St.  Rep.  21. 

The  present  case  in  this  particular  is  even  stronger 
than  that.  Here  the  logs  were  placed  by  defendants  on 
the  banks  of  West  Flint  creek — the  place  of  delivery 
fixed  by  the  original  contract — and  they  were  there 
scaled  by  plaintiff's  inspector  and  each  given  plain- 
tiff's mark  of  an  encircled  "W."    While  it  is  true,  as 
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hereinbefore  pointed  out,  that  this  possession  was  not  so 
accepted  by  the  appellee  as  to  make  it  a  delivery  of  the 
property  in  compliance  with  or  waiver  of  the  terms  of 
the  original  contract,  or  to  constitute  it  a  purchaser 
thereof  under  that  contract,  so  as  thereby  to  make  its 
holding  of  the  possession  of  the  property  a  holding  as 
a  purchaser  invested  with  the  general  title  thereto,  yet 
we  are  of  opinion  that  the  relationship  between  and  the 
situation  of  the  parties  is  such  that  each  understood, 
what  must  be  implied  from  their  conduct,  that  the  ap- 
pellee was  to  hold  that  possession  as  security  for  the 
money  it  had  advanced  before  and  did  subsequently  ad- 
vance to  the  appellants  on  this  property.  Before  this 
possession  was  on  December  15,  1906,  delivered  on  the 
bank  of  Flint  creek,  where  the  logs  were  scaled  and 
marked  by  appellee's  inspector.  Ward,  appellee  on 
August  25,  1906,  advanced  appellants  f50  and  two  days 
after  possession  was  so  delivered,  it,  on  December  17, 
1906,  also  advanced  them  fl50,  writing  to  appellants 
the  letter  from  which  we  have  hereinbefore  quoted,  in 
which  it  said:  "We  have  received  the  scaling  that  our 
Mr.  Ward  made  of  your  logs  on  Saturday  [December  15, 
1906],  and  your  request  for  us  to  make  you  check  for 
|fl50.00.  We  inclose  you  check  for  flSO.OO.  It  hardly 
looks  to  us  as  though  you  are  going  to  get  100  M  feet 
on  Flint  [the  place  at  which  the  logs  were],  where  you 
agreed  to  put  out  100  M  feet  and  sell  us  on  the  bank. 
We  hope  you  will  get  out  the  100  M  feet  there  as  we 
cannot  afford  to  go  there  for  less  than  that.  And  you 
will  have  to  deliver  them  [here)]  unless  you  do  get  out 
100  M  feet.  We  hope  by  the  time  you  have  another 
scaling,  your  showing  will  be  diflferent."  Clearly,  the 
first  $50  was  advanced  appellants  in  contemplation  of 
a  delivery  of  the  logs,  and  this  f  150  was  advanced  after 
the  delivery  and  on  the  faith  thereof,  and  of  appellee's 
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resulting  possession ;  and  it  is  to  be  implied  that  it  as 
pledgee  was  to  hold  these  logs,  as  security  for  the  money 
then  and  previously  advanced  upon  them,  either  until 
it  was  repaid  that  money,  or  until  appellants  complied 
with  the  contract  and  delivered  either  100  M  feet  on 
Flint  creek,  or  failing  therein,  delivered,  or  bore  the 
expense  of  delivering,  these  particular  logs,  or  any  quan- 
tity measuring  less  than  100,000  feet,  at  appellee's  mills 
— in  either  of  which  two  latter  named  events  appellee 
was  to  become  the  purchaser  of  the  logs,  and  was  to  owe 
the  appellants  the  balance  of  the  purchase  money  at  the 
rate  of  $10  per  thousand  feet,  as  fixed  by  the  contract, 
from  which,  of  course,  it  was  then  to  deduct  the  money 
advanced.  In  other  words,  appellee  held  possession  of 
these  logs  as  bailee  for  appellants,  pledged  as  security 
for  the  money  it  then  and  previously  advanced,  or  might 
subsequently  advance,  and  was  to  become  the  purchaser 
of  them  or  any  others  subsequently  delivered,  only  in 
the  event  appellants  delivered  there  on  Flint  creek 
enough  logs  to  amount  in  measurement  to  100,000  feet, 
or  bore  the  expense  of  delivering  these  particular  logs, 
or  any  less  quantity  than  100,000  feet,  at  its  mills.  The 
scaling  value  of  this  lot  of  logs  delivered  on  December 
15,  1906,  was  ?245,  and  the  scaling  value  of  the  lot  sub- 
sequently delivered  on  January  29,  1907,  was  fl75. 
These,  being  the  only  two  deliveries  under  this  contract, 
amounted  to  less  than  100,000  feet ;  hence  appellee  never 
became  the  purchaser  of  the  property,  nor  invested  with 
the  general  title  thereto  under  the  original  contract  of 
purchase,  as  modified,  but  it  did  become  and  was  the 
bailee  or  pledgee  of  all  these  logs  by  virtue  of  an  implied 
pledge  arising  out  of  the  fact  of  the  delivery  by  appel- 
lants and  the  advancement  of  money  to  them  by  appellee 
under  the  circumstances  of  this  case.  This  contract  of 
pledge  is  independent  of,  but  incidental  and  subsequent 
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to,  the  contract  of  jpurchase — ^the  delivery  being  suffi- 
cient in  execution  of  the  former,  but  not  of  the  latter. 
One  of  the  appellants,  they  being  partners,  swore:  "I 
signed  the  agreement  offered  in  evidence,  of  date 
August,  1906,  to  sell  plaintiff  [appellee]  some  timber, 
and  I  had  a  subsequent  agreement  with  the  plaintiff 
with  reference  to  furnishing  money  on  that  timber." 
Subsequent  to  this  delivery  of  the  logs  to  plaintiff  (ap- 
pellee), the  whole  course  of  conduct  of  defendants  (ap- 
pellants) shows  that  they  understood  that  the  appellee 
had  a  lien  upon  or  interest  in  these  logs,  and  that  ap- 
pellee also  so  understood.  One  of  the  defendants  says : 
"He  [Mr.  Ward,  plaintiff's  agent]  told  me  to  sell  the 
logs  to  the  best  advantage  to  any  one  that  desired  to 
buy  them.  This  *  *  *  was  about  the  last  of  April,  1907. 
*  *  *  He  told  me  unless  we  sold  the  logs  the  loss  would 
be  very  heavy  on  us.  *  *  *  I  also  had  a  conversation 
with  Mr.  Webster,  vice  president  of  the  plaintiff.  He 
asked  me  why  I  didn't  go  and  sell  the  logs,  etc.  He  told 
me  to  do  the  best  I  could  with  them,  otherwise  the  loss 
would  be  too  great  for  us.  *  *  *  He  told  me  I  could  have 
them  saw^ed,  and  made  me  some  prices  on  the  lumber 
in  the  event  I  got  them  sawed.  ♦  ♦  ♦  Plaintiff  never 
claimed  until  this  suit  was  brought  that  it  owned  these 
logs,  nor  did  it  ever  claim  that  the  title  was  in  it,  but 
insisted  that  any  loss  to  the  logs  would  be  ours  and 
that  the  title  to  the  logs  was  in  us." 

Assuming  all  of  this  to  be  true,  while  it  is  inconsist- 
ent with  a  general  title  in  plaintiff  as  purchaser,  it  is 
not  inconsistent,  but,  on  the  contrary,  entirely  consist- 
ent, with  a  special  title  in  plaintiff  as  pledgee,  held  as 
security  for  the  money  it  had  advanced. 

Its  interest  was  to  this  extent  and  this  extent  only, 
and  it  itself,  as  pledgee,  had  the  right  upon  the  maturity 
of  its  demand — a  reasonable  time  from  the  making  of 
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the  loan,  in  the  absence  of  any  time  fixed  by  agreement 
between  the  parties — ^to  sell,  upon  demand  and  notice, 
the  property,  Code,  §§  3303,  3304.  It  might  also  author- 
ize defendant  to  do  so,  or  to  saw  the  logs  into  lumber 
and  sell  it,  but  this  in  itself  would  not  amount  to  a 
waiver  of  its  right  in  the  proceed^  to  the  extent  of  the 
debt  owed  it.  One  of  the  defendants  further  says:  "I 
disposed  of  none  of  the  logs,  nor  of  the  lumber  sawed 
from  the  logs,  in  question,  until  after  I  had  obtained 
the  consent  of  plaintiff."  If  defendants  did  not  recog- 
nize that  the  plaintiff  had  an  interest  in  the  logs,  why 
the  necessity  of  gaining  its  consent  to  sell  them? 

The  witness  Bixby,  a  sawmill  man,  and  the  purchaser 
from  defendants  of  some  of  the  logs,  testified:  "Prior 
to  my  purchase  of  the  logs,  I  had  gone  to  Lawrence 
county  and  examined  them.  Mr.  Rolfe  (one  of  the  de- 
fendants) told  me  that  it  was  plaintiff  that  had  had  the 
logs  branded,  and  I  requested  him  to  get  a  written  re- 
lease from  plaintiff.  He  told  me  that  the  plaintiff 
wouldn't  give  a  written  release,  but  that  plaintiff  had 
told  him  to  go  ahead  and  sell  them.  I  telephoned  plain- 
tiff, and  it  told  me  it  would  be  all  right  to  buy  the  logs, 
so  I  bought  them."  The  plaintiff  denies  that  it  author- 
ized a  sale  of  the  logs;  but,  even  if  it  did  authorize  it, 
it  would  not  defeat  its  right  to  recover  under  those 
counts  of  the  complaint  which  are  predicated  upon  a 
conversion  by  defendant  of  the  proceeds  of  the  sale,  un- 
less it  was  also  its  intention  thereby  to  waive  its  right 
to  the  proceeds,  though  it  would  defeat  its  right  to  re- 
cover under  those  counts  which  are  based  upon  a  conver- 
sion by  defendants  of  the  logs  themselves. 

The  pledgee,  by  virtue  of  his  possession  and  special 
title  in  the  property,  can  support  trover  or  detinue 
against  any  one  who  wrongfully  disturbs  that  posses- 
sion, or  converts  the  property,  be  he  the  pledgor  or  some 
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third  party  {Noles  t\  Marable,  50  Ala.  366) ;  but  when 
he  sues  the  pledgor  of  the  property  for  its  conversion, 
or  for  a  conversion  of  the  proceeds  of  the  sale,  when  the 
property  has  been  sold  by  the  pledgor  with  permission 
of  the  pledgee,  the  measure  of  damages  is  the  amount  of 
the  debt  with  interest,  where  the  value  of  the  property 
exceeds  the  debt,  and  is  the  value  of  the  property,  with 
interest,  where  it  is  less  than  the  amount  of  the  debt. — 
31  Cyc.  840. 

We  discover  no  error  in  the  action  of  the  trial  court 
in  setting  aside  the  judgment  in  favor  of  the  defendants 
and  in  awarding  the  plaintiff  a  new  trial,  and  this  judg- 
ment is  aflBrmed. 

Affirmed. 


Fiquette  v.  Sanders. 

Libel  and  Slander. 

(Decided  April  24,  1913.    62  South.  325.) 

1.  Pleading;  Waiver  of  Ohjection, — If  there  was  error  in  denying 
a  motion  to  quash  the  summons  and  to  set  aside  the  service  because 
not  signed  by  plaint iflf  or  his  attorney  as  required  by  section  5297, 
Code  1907,  It  was  cured  by  an  amendment  of  the  defect  and  by  de- 
fendant taking  issue  thereon. 

2.  Charge  of  Court;  Directing  Verdict, — Where  there  was  evidence 
tending  to  support  the  complaint,  the  verdict  could  not  be  properly 
directed  for  defendant. 

Appeal  from  Chilton  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Lulu  Dennis  Sanders  against  W.  J. 
Fiquette,  for  damages  for  libel  and  slander.  Judgment 
for  plaintiff  and  defendant  appeals.    Afllrmed. 

The  charges  referred  to  in  the  opinion  as  being  re- 
quested were  affirmative  charges  not  to  find  for  plain- 
tiff if  the  jury  believed  the  evidence. 
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MiDDLETON  &  REYNOLDS;,  for  appellant.  The  court 
erred  in  overruling  motion  to  quash  summons  and  set 
aside  service  as  the  complaint  was  not  signed  by  plain- 
tiff or  her  attorney. — Sec.  5297,  Code  1907;  Browder  i>. 
Gaston,  30  Ala.  677.  On  the  evidence  defendant  was  en- 
titled to  the  affirmative  charge. 

Thomas  A.  Cirey,  for  appellee.  No  brief  reached  the 
Reporter. 

WALKER,  P.  J.— Whether  or  not  the  defendant's 
motion  to  quash  the  summons  in  the  cause  and  to  set 
aside  the  service  because  of  the  complaint  not  having 
been  signed  by  the  plaintiff  or  her  attorney  (Code,  § 
5297)  was  well  taken,  all  ground  of  objection  on  this 
score  was  removed  by  the  plaintiff's  amending  her  com- 
plaint by  having  it  signed  by  her  attorney  and  by  the 
defendant's  taking  issue  on  the  complaint.  If  the  court 
erred  in  its  disposition  of  the  motion,  the  error  was 
cured  by  the  subsequent  proceedings. 

There  was  evidence  tending  to  support  the  averments 
of  the  complaint,  as  it  was  amended  after  the  conclu- 
sion of  the  evidence,  and  the  court  properly  refused  to 
give  the  written  charges  requested  by  the  defendant. 

Affirmed. 


Southern  Iron  &  Steel  Co.  v.  Acton. 

Injury  to  Realty. 

(Decided   May   13,   1913.     Rehearing  denied   June  6,   1913. 
62  South.  402.) 

1.  Pleading;  Non-Recoverable  Damages;  Method  of  Reaching. — A 
complaint  is  not  rendered  subject  to  demurrer  because  it  claims  non- 
recoverable  damages;  tlie  proi^er  method  being  either  by  motion  to 
Btrilce,  objections  to  evidence,  or  requested  charges. 
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2.  Waters  and  Watercourses;  Damages  From;  Liahility. — A  person 
is  not  rendered  liable  for  the  acts  of  others,  or  of  third  parties 
directly  occasioning  the  injury  complained  of,  nor  from  the  injurious 
consequences  resulting  without  fault  upon  his  part  from  the  acts  of 
predecessors  in  title  merely  because  of  a  subsequent  ownership  of 
the  property;  hence,  It  was  error  to  permit  a  lower  riparian  owner 
to  introduce  evidence  showing  the  condition  of  the*  creek  and  the 
land  i*esulting  from  the  operation  of  the  furnaces  and  washers 
without  confining  the  inquiry  to  the  period  embraced  in  the  cause 
of  action,  and  without  regard  to  whether  the  washings  upon  plain- 
tiff's land  was  due  to  the  operation  by  defendant  of  these  instru- 
mentalities. 

3.  Estoppel;  Pleading;  Replication. — A  revocation  of  matters  of 
consent,  either  express  or  implied,  set  up  in  a  plea  of  estoppel  in 
an  action  for  damages,  or  any  other  matter  relied  upon  to  defeat 
the  operation  of  estoppel  is  properly  pleaded  by  way  of  replication. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — Error  in  the 
admission  of  illegal  e\idence  is  not  cured  by  correct  instructions  as 
to  the  matter  to  which  the  evidence  relates. 

5.  Same;  Presumptions  as  to  Effect. — Injury  is  presumed  where 
illegal  evidence  is  allowed  over  seasonable  objection,  unless  the 
whole  record  affirmatively  rebuts  such  presumption. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  S.  W.  Acton  against  the  Southern  Iron  & 
Steel  Company,  for  damages  to  land  by  a  deposit  of 
minerals  and  refuse  matters  thereon.  Judgment  for 
plaintiff  and  defendant  appeals.  Reversed  and  re- 
manded. 

Campbell  &  Johnston^  for  appellant.  The  demur- 
rers to  count  2  as  amended  should  have  been  sustained. 
—N.  Ala.  Ry,  Co.  v.  Mansell,  138  Ala.  548;  A.  B.  d  A. 
Ry.  Co.  V.  Wood,  160  Ala.  657 ;  T.  C.  d  I.  v.  Hamilton, 
100  Ala.  52.  The  court  erred  in  sustaining  demurrers 
to  defendant's  4th  plea.— Form  32,  sec  5383,  Code  1907 ; 
A.  B.  d  A.  V.  Wood,  supra.  The  court  was  in  error 
in  sustaining  demurrer  to  defendant's  6th  plea. — T.  C 
d  I.  V.  Hamilton,  supra.  The  court  also  erred  in  sus 
taining  demurrers  to  pleas  7,  8  and  9. — Wefel  v.  Still 
man,  151  Ala.  249;  Clifton  I.  Co.  v.  Dye,  87  Ala.  468, 
Under  these  authorities,  the  court  was  in  error  in  per 
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mitting  the  introduction  of  evidence  as  to  the  condition 
of  the  creek  and  the  land  without  limiting  it  to  the 
period  covered  by  the  cause  of  action,  or  the  acts  done 
by  the  defendant.  In  no  event  was  the  defendant  lia- 
ble for  those  things  done  by  his  predecessor  in  title. 
No  loss  of  profits  is  claimed  in  the  complaint,  and 
charge  7  sh'ould  have  been  given. — N,  A.  C,  &  I,  Ry.  Co. 
V.  Jones^  156  Ala.  360.  On  the  authorities  heretofore 
cited,  the  court  erred  in  giving  charges  9  and  10  re- 
quested by  plaintiff. 

Allen  <t  Bell,  for  appellee.  Non -recoverable  dam- 
ages in  a  complaint  do  not  have  the  effect  of  rendering 
it  subject  to  demurrer. — Section  5440,  Code  1907;  Cot- 
ton r.  Rnth'dffc,  33  Ala.  110;  Burns  v.  Mayor,  etc.,  34 
Ala.  485;  W.  U.  T.  Co.  v.  Gartright,  151  Ala.  413.  In 
any  event,  the  court  gave  the  proper  instructions  cov- 
ering this  matter,  and  defendant  had  no  right  to  com- 
plain.—C.  of  Ga.  V.  McNahb,  150  Ala.  332;  Ala.  S.  & 
W.  Co.  V.  Griffith,  149  Ala.  423.  The  statute  could  not 
begin  to  run  until  the  time  arrived  when  plaintiff  could 
sue  defendant. — Cullman  County  v.  Blount  County,  160 
Ala.  319;  Washington  v.  Xoruood,  128  Ala.  391;  Steen 
V.  Sicadlcy,  126  Ala.  660.  The  court  properly  sustain- 
ed demurrer  to  the  6th  plea. — T.  C.  d  I.  v.  Hamilton^ 
100  Ala.  252;  Clifton  I.  Co.  v.  Dye,  87  Ala.  468;  T.  C. 
&  I.  V.  McMillan,  49  South.  880.  The  estoppel  here  at- 
tempted to  be  set  up  is  unavailing  to  prevent  recovery 
of  damagehi. — Coivan  v.  ^o.  By.,  118  Ala.  554;  iSf.  d  N. 
It.  K.  Co.  v.  A.  G.  S.y  102  Ala.  235.  Counsel  discuss  as- 
signments of  error  relative  to  evidence,  but  without  ci- 
tation of  authority. 

PELHAM,  J. — This  suit  is  brought  by  the  appellee 
as  plaintiff  in  the  court  below  against  the  appellant  to 
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recover  damages  for  injury  alleged  to  have  been  done 
to  the  farm  of  the  plaintiff  by  washings  and  refuse  mat- 
ter coming  from  the  operation  of  a  furnace  and  coal 
and  ore  washers  by  the  defendant  at  its  nearby  plant. 
The  injury  complained  of  consisted  of  the  defendant's 
causing  to  be  emptied  into  the  Cahaba  river,  above 
plaintiff's  farm,  the  washings  and  other  refuse  matter 
from  the  operation  of  the  furnace  and  coal  and  ore 
washers,  which  were  washed  in  and  upon  the  property 
of  the  plaintiff,  who  was  a  lower  proprietor.  It  is 
averred  in  the  second  counrt  of  the  complaint  that  these 
washings  of  refuse,  debris,  etc.,  were  caused  to  be 
emptied  into  the  Cahaba  river  by  the  defendant  ^^and 
those  under  tchom  it  claims  and  under  tvhom  it  entered/^ 
and  that  the  operations  resulting  in  the  injury  to  the 
plaintiff'  were  conducted  by  the  defendant  and  its  pre- 
decessors in  title  and  possession  of  the  property. 

The  defendant  contends  that  it  is  not  liable  to  re- 
spond in  damages  because  of  its  mere  subsequent  owner- 
ship for  what  was  done  by  others  who  owned  and  had 
possession  of  the  property  and  operated  it  prior  to  its 
possession,  ownership,  and  operation  by  the  defendant, 
and  directed  demurrers,  at  the  second  count  of  the  com- 
plaint taking  this  point.  The  second  count  of  'the  com- 
plaint, according  to  the  contentions  made  by  the  de- 
fendant, is  deficient  in  failing  to  aver  at  what  time  or 
within  what  period  certain  acts  complained  of  were 
committed,  and  who  was  the  responsible  party  for 
the  alleged  injury  resulting.  In  other  words,  the  de- 
fendant contends  that  the  count  "ingeniously  seeks  to 
commingle  and  combine'^  with  other  averments  matters 
and  things  and  acts  for  which  the  defendant  cannot  be 
held  responsible. 

The  defendant's  demurrers  to  the  second  count  of  the 
complaint  were  overruled,  and  the  plaintiff  takes  the 
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position  (among  others),  In  seeking  to  sustain  the 
court's  action  in  this  particular,  that  the  demurrers  on 
these  grounds  do  no  more  than  raise  the  question  of 
an  improper  claim  for  damages,  and  that  as  this  count 
of  the  complaint  makes  out  a  cause  of  action  for  the 
proper  recovery  of  damages,  if  it  also  combines  in  addi- 
tion to  damages  recoverable  a  claim  for  nonrecoverable 
damages,  such  defect  cannot  be  reached  by  demurrer. 
Conceding  that  this  position  is  correct  and  applicable 
to  the  claim  for  damages  made  by  the  allegations  of 
the  second  count  of  the  complaint,  yet  the  rulings  on 
the  evidence  to  which  objections  were  made  and  excep- 
tions reserved  during  the  course  of  the  trial,  and  that 
are  made  the  basis  of  assignments  of  error  insisted  upon 
here,  raise  the  same  question,  and  there  can  be  no  doubt 
but  that  such  a  method  properly  presents  the  question 
for  review. 

As  an  instance  of  the  court's  ruling  on  the  evidence 
in  this  particular,  it  allowed  the  witness  Qibbs,  against 
the  objection  of  the  defendant,  to  testify  to  the  condi- 
tion of  the  bottom  or  bed  of  the  creek  in  1910  with  ref- 
erence to  the  deposits  of  coal  dust,  slate,  ashes,  etc., 
without  regard  to  time  or  by  whom  this  condition  had 
been  brolight  about.  The  witness  Vann  was  permitted 
to  testify  over  the  defendant's  objection  that  in  the  fall 
of  1909  the  lands  in  question  had  coal  washings  on 
them,  without  any  limitation  being  put  upon  the  ques- 
tion or  answer  as  to  the  time  or  manner  of  its  being  put 
there,  or  the  parties  responsible  for  the  act.  For  many 
years  before  the  defendant  acquired  the  furnace  and 
washers  and  began  to  operate  them,  these  properties 
had  been  owned  and  operated  by  other  companies  with 
which  the  defendant  had  no  connection,  save  as  succes- 
sor in  title.  The  predecessors  in  title  to  the  defendant 
had  in  their  operations  accumulated  quantities  of  re- 
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fuse  matter  along  and  adjacent  to  the  creek's  banks, 
such  as  was  complained  of  having  been  washed  upon 
plaintiff's  lands.  The  period  covered  by  the  complaint 
for  which  a  recovery  could  be  had  for  the  happening 
of  injurious  occurrences  due  to  the  defendant's  wrong 
was  limited  to  the  year  included  between  the  22d  day 
of  November,  1909,  and  November  22,  1910. 

In  the  instances  above  pointed  out,  and  at  other 
times  in  the  introduction  of  testimony,  the  court  allow- 
ed the  plaintiff,  against  the  objection  of  the  defendant, 
to  introduce  evidence  showing  the  condition  of  the 
creek  .and  the  land  resulting  from  the  operation  of  the 
furnace  and  w^ashers,  without  confining  the  inquiry  to 
the  period  embraced  in  the  cause  of  action,  and  without 
regard  to  whether  the  injury  occasioned  by  the  washing 
of  these  substances  upon  the  plaintiff's  lands  was  due 
to  the  operation  by  the  defendant  of  these  instrumen- 
talities. The  defendant  would  not  be  liable  merely  be- 
cause of  its  subsequent  ownership  of  the  property  for 
the  acts  of  others  or  third  parties  directly  occasioning 
the  injury,  nor  for  the  injurious  consequences  result- 
ing without  fault  upon  its  part  from  the  acts  of  its  pre- 
decessors in  title,  and  it  was  error  for  the  court  to  admit 
proof  of  injury  resulting  from  conditions  not  limited 
or  confined  to  acts  for  which  the  defendant  would  be  re- 
sponsible, or  to  a  time  within  the  period  complained  of. 
—A.  &  B,  A.  L.  Ry.  Co.  v.  Wood,  160  Ala.  657,  668,  49 
South.  426;  T.  C.  L  &  R.  R.  Co.  v.  Hamilton,  100  Ala. 
252,  14  South.  167,  46  Am.  St.  Rep.  48. 

The  appellee  calls  attention  to  the  fact  that  the  trial 
court  gave  written  instructions  at  the  request  of  the  de- 
fendant limiting  the  recovery  to  acts  for  which  the  de- 
fendant would  be  liable  in  this  action,  but  error  in  the 
admission  of  this  illegal  evidence  is  not  cured  or  ren- 
dered harmless  by  instructions  of  this  kind  (Pace  v.  L. 
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&  N.  R.  R.  Co,,  166  Ala.  519,  52  South.  52)  any  more 
than  error  in  giving  a  faulty  charge  is  cured  by  giving 
another  and  a  correct  charge  on  the  same  question. 

When  illegal  evidence  is  allowed  to  go  to  the  jury 
against  seasonable  objection,  injury  is  presumed  unless 
the  whole  record  affirmatively  repels  such  presumption. 
—B.  R.  L.  d  P,  Co.  V.  Beck,  1  Ala.  App.  291,  55  South. 
428.  We  are  unable  to  say  from  an  examination  of  the 
record  that  injury  did  not  result  from  the  admission 
of  this  illegal  evidence. 

For  the  purpose  of  aiding  the  court  below  on  another 
trial;  we  think  it  proper  to  call  attention  to  what  is  said 
by  the  Supreme  Court  oh  the  question  of  estoppel  in  the 
case  of  Wefcl  v.  Stillman,  151  Ala.  249,  44  S^uth.  20a, 
for  applying  the  broad  rule  of  estoppel  in  pais,  as  au- 
thorized in  suits  of  law  by  what  is  said  in  the  opinion  in 
that  case  to  the  general  principles  of  law  applicable  to 
the  instant  case,  as  announced  in  Clifton  Iron  Co.  v. 
Dye,  87  Ala.  468,  6  South.  192,  it  would  appear  that  the 
defendant's  plea  (No.  9)  setting  up  an  estoppel  was 
well  pleaded,  and  that  the  court  was  in  error  in  sus- 
taining demurrers  to  it. 

If  there  w^as  a  revocation,  either  express  or  implied, 
of  the  matters  of  consent  set  up  by  way  of  estoppel,  or 
other  matter  relied  upon  to  defeat  the  operation  of  the 
estoppel  pleaded,  this  would  be  properly  pleaded  by  a 
replication  in  answer  to  the  plea. 

The  case  must  be  reversed  for  the  errors  we  have 
pointed  out  and  discussed. 

Reversed  and  remanded. 
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Montgromery  Llgrht  &  Traction  Co. 
V.  Riverside  Co. 

Damages  to  Personal  Property. 

(Decided  April  15,  1913.  62  South.  311.) 

1.  Street  Railways;  Persons  on  Track;  Wanton  Injury. — ^The  evi- 
dence in  this  case  stated  and  examined  and  held  to  require  a  submis- 
sion to  the  jury  of  the  question  of  wanton  negligence. 

2.  Same;  Burden  of  Proof, — ^The  provisions  of  section  5476,  Code 
1907.  have  no  application  to  street  railways,  and  hence,  in  an  action 
of  this  character  the  burden  is  upon  plaintiff  not  only  to  show  negli- 
gence (of  which  the  runnning  of  the  car  at  an  excessive  speed  was 
evidence)  but  also  to  show  that  such  negligence  was  the  proximate 
cause  of  the  injury  complained  of.  When  this  is  done,  the  burden 
passes  to  defendant  of  showing  contributory  negligence  relied  on  to 
escape  liability. 

3.  Same;  Excessive  Speed;  Negligence  per  se. — It  is  negligence 
per  se  to  run  a  street  car  at  a  rate  of  speed  in  excess  of  that  fixed 
by  a  city  ordinance. 

4.  Same;  Damages;  Punitive. — Where  a  motorman  operating  a 
street  car,  was  conscious  of  the  probable  consequences  of  his  care- 
lessness in  running  at  a  high  rate  of  speed,  and  was  indifferent  to 
the  danger  of  Injury  to  persons  or  property  that  might  or  were 
liable  to  be  on  the  track  or  attempting  to  cross,  the  street  railway 
is  liable  in  punitive  damage,  for  an  injury  occasioned  thereby. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Qunter. 

Action  by  the  Riverside  Company  against  the  Mont- 
gomery Light  &  Traction  Company  for  damages  done 
to  wagon  and  mules.  Judgment  for  plaintiflf,  and  de- 
fendant appeals.    Reversed  and  remanded. 

A  portion  of  the  oral  charge  made  the  basis  of  the 
first  assignment  of  error  is  as  follows:  "Now,  if  you 
should  find  from  a  fair  consideration  of  all  this  evi- 
dence that  this  car  was  going  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  then  it  will  reasonably  follow- 
that  the  defendant  was  violating  the  law  upon  that  sub- 
iect;  and,  if  the  plaintiff's  property  was  injured  while 
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the  defendaot  was  violatiDg  the  law,  then  the  burden  is 
upon  the  defendant  to  show  that  it  was  not  negligent." 
The  second  assignment  is  as  follows:  "Now,  I  think 
you  understand  that.  For  instance,  if  the  plaintifiE 
shows  that  defendant  was  violating  the  law,  and  he 
shows  you  that  in  that  violation  of  the  law  the  plain- 
tiff's property  was  injured,  then  the  burden  is  upon  the 
defendant  to  show  you  that  it  was  not  caused  from 
that  fact" 

RusHTON,  WiLUAMS  &  Crbnshaw^  for  appellant. 
The  court  erred  in  its  oral  charge  to  the  jury. — McCon- 
nell  V.  Adair  J  147  Ala.  599;  Watts  v.  Traction  Co.^  57 
South.  471 ;  L.  d  N,  v.  Banks,  132  Ala,  471 ;  Creola  L. 
Co.  V.  Mills,  149  Ala.  484.  The  court  erred  in  refusing 
to  give  the  general  affirmative  charge  as  to  the  3rd 
count,  and  its  refusal  to  charge  that  punitive  damages 
were  not  recoverable. — Merrill  v.  Sheffield  Co.,  169  Ala. 
245;  Birmingham  By.  Co.  v.  Bowers,  110  Ala.  328. 

Hill.  Hill,  Whiting  &  Stbrn^  for  appellee.  There 
was  no  error  in  the  oral  charge  of  the  court. — B.  R.  L. 
&  P.  Co.  V.  King,  149  Ala.  504 ;  Edwards  v.  Massingilly 
3  Ala.  App.  406.  The  facts  were  sufficient  to  carry  to 
the  jury  the  question  of  wantonness. — Montgomery  St. 
Ry.  Co.  V.  Rice,  144  Ala.  610.  Counsel  discuss  other 
matters  assigned,  but  without  further  citation  of  au- 
thority. 

THOMAS,  J.— The  plaintiff  in  the  court  below,  ap- 
pellee here,  brought  suit  and  obtained  judgment  against 
the  appellant,  a  street  car  company,  for  the  alleged 
negligence  of  the  latter's  servants  or  agents  in  the  oper- 
ation of  a  street  car,  whereby  it  was  claimed  that  the 
defendant's  car  was  run  against  a  milk  wagon  and  the 
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two  mules  drawing  it,  the  property  of  plaintiff,  in 
charge  of  one  of  its  drivers  at  the  time.  The  accident 
occurred  at  about  6  o'clock  in  the  morning  during  the 
winter  season  and  at  a  street  crossing — the  intersection 
at  right  angles  of  Church  and  Catoma  streets,  the  one 
running  east  and  west  and  the  other  north  and  south. 
The  car  was  going  west  along  the  defendant  company's 
track  on  the  former  street,  and  the  milk  wagon  was 
being  drawn  by  said  mules  south  along  the  latter  street, 
when,  after  starting  across  and  while  on  defendant 
company's  track,  it  was  struck  by  the  approaching  car, 
whence  resulted  the  injury  and  damage  to  the  mules  and 
wagon  complained  of. 

It  was  early  in  the  morning,  as  said,  and  the  day  was 
cloudy,  damp,  and  foggy.  The  wagon  was  an  inclosed 
one,  with  glass  in  front  and  glass  doors  on  either  side 
of  the  driver's  seat,  upon  which  there  was  at  the  time 
some  mist  or  rain,  sufficient,  we  judge,  to  dim  and 
shorten,  but  not  to  prevent,  the  view.  There  were  but 
two  persons  on  the  wagon,  the  driver,  sitting  on  the 
right  or  west  side  going  south,  and  his  assistant,  who 
sat  on  the  left  or  east  side,  the  direction  from  which  the 
car  came.  The  glass  door  on  the  driver's  side  was  open. 
He  testifies  that  he  was  driving  slow  and  before  going 
on  the  track  he  looked  around  west,  but  neither  saw 
nor  heard  a  car  until  the  mules  got  on  the  track,  when 
he  then  for  the  first  time  saw  the  car  coming  up  the 
hill  about  half  a  block  away  east  at  the  rate  of  about 
25  miles  an  hour;  that,  seeing  he  would  not  be  able  to 
clear  the  track  before  the  car  reached  him,  he  stopped 
the  mules  and  was  endeavoring  to  and  in  the  act  of 
backing  them  off  the  track,  when  the  car  struck  them 
violently,  carrying  one  mule  some  30  feet;  that  no  bell  or 
gong  was  rung;  and  that  the  speed  of  the  car  was  not 
slackened  until  after  the  mules  were  struck.    The  driver 
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was  corroborated  by  other  witnesses  as  to  the  speed  of 
the  car  and  in  other  material  particulars. 

The  plaintiff,  in  further  proof  of  one  of  its  counts, 
introduced  in  evidence,  without  objection,  an  ordinance 
of  the  city  of  Montgomery  prohibiting  under  penalty 
the  running  of  a  street  car  along  the  streets  of  the  city 
at  a  greater  rate  of  speed  than  four  miles  an  hour  on 
curves,  or  turnouts  and  ten  miles  an  hour  on  straight 
tracks.  It  appears  that  at  the  place  of  the  accident  the 
track  was  straight. 

The  evidence  for  the  defendant  tended  to  show  that 
there  was  a  headlight  burning  on  the  car,  and  that  the 
car  was  making  its  first  trip  out  for  that  morning; 
that  there  were  no  passengers  aboard;  and  that  it  was 
in  charge  of  a  motorman,  who  was  operating  it,  and  a 
conductor,  who,  at  the  time  of  the  accident,  was  stand- 
ing on  the  rear  platform.  They  testify  that  the  car  was 
running  at  about  6  or  6i/^  miles  an  hour.  The  motor- 
man  testified  that  there  was  rainwater  on  the  glass  in 
front  of  him  on  the  car,  and  that  the  weather  condi- 
tions were  otherwise  such  that  he  could  not  see  farther 
than  about  30  steps  ahead ;  that  he  was  going  uphill  on 
a  wet  track,  and  that  the  shortest  distance  within  which 
the  car  could  be  stopped  was  about  40  feet;  that  near 
the  place  of  the  accident  he  could  not  see  farther  than 
about  15  feet  ahead  on  account  of  an  arc  light  between 
him  and  the  wagon ;  that  when  he  approached  the  light 
the  car  was  still  going  about  six  miles  an  hour,  but 
the  current  was  turned  off  in  order  to  roll  into  a  switch 
which  was  about  20  feet  beyond  where  the  accident  oc- 
curred; that  he  did  not  see  the  wagon  and  mules  until 
he  was  within  15  feet  of  them,  at  which  time  they  were 
crossing  the  track  in  front  of  the  car,  the  mules'  heads 
being  just  over  the  track ;  that  he  then  did  all  he  could 
to  stop  the  car,  and  after  striking  the  mules  the  car  did 
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not  ruD  over  ten  feet.  The  conductor  testified  that  the 
car  ran  some  40  or  50  feet  after  striking  the  mules. 

The  foregoing  is  a  statement  of  a  sufficient  amount 
of  the  evidence  for  a  review  of  the  questions  here  pre- 
sented, which  arise  solely  on  errors  assigned  to  portions 
of  the  oral  charge  of  the  court  and  to  the  action  of  the 
court  in  refusing  affirmative  instructions  requested  by 
defendant  to  the  effect  that  the  jury  could  not,  in  fixing 
the  damages,  assess  any  punitive  damages. 

There  was  a  count  of  the  complaint  predicated  on 
the  wanton  or  willful  misconduct  of  defendant's  serv- 
ants OP  agents  in  the  operation  of  the  car;  and  the  evi- 
dence for  the  plaintiff,  which  we  have  recited,  is  such 
that  we  are  of  opinion  that  the  court  committed  no 
error  in  refusing  the  written  instructions  mentioned. 
We  are  unwilling  to  say,  as  a  matter  of  law,  that  a  per- 
son is  not  guilty  of  gross  or  wanton  negligence  when, 
in  violation  of  a  positive  municipal  ordinance  forbid- 
ding a  greater  rate  of  speed  by  a  street  car  at  any  place 
in  the  city  than  10  miles  an  hour,  he  runs  such  a  car 
at  the  rapid  rate  of  25  miles  an  hour  along  the  public 
streets  of  the  city,  within  only  a  few  blocks  of  its  busi- 
ness center,  near  and  towards  a  public  street  crossing, 
upon  approaching  which  he  gives  no  warning  either  by 
ringing  the  gong  or  otherwise,  and  runs  the  car  under 
such  conditions  that  in  its  operation  he  could  see  only 
30  steps  ahead  of  him  and  could  stop  the  car,  even  if 
running  at  the  slower  rate  of  6  miles  an  hour,  only 
within  about  40  feet;  it  not  appearing  how  much  farther 
would  be  the  distance  necessary  within  which  to  stop 
it  when  running  at  25  miles  an  hour.  There  was  evi- 
dence, though  in  dispute,  from  which  the  jury  could 
have  found  all  these  facts. 

From  this  evidence,  if  the  jury  so  found  the  facts, 
they  may  well  have  inferred    (which  would  warrant 
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them  Id  inflicting  punitive  damages)  that  the  motorman 
was  conscious  of  the  probable  consequences  of  his  care- 
lessness and  was  indifferent  to  the  danger  of  injury  to 
the  person  or  property  of  others  that  might  and  were 
even  likely  to  come  on  or  attempt  to  cross  the  track. — 
Wilkinson  v.  Searcy,  76  Ala.  180;  Montgomery  Street 
Ry.  V.  Rice,  144  Ala.  610,  38  South.  857;  Gaynor  v.  L. 
d  N.  R.  R.  Co.,  136  Ala.  256,  33  South.  808. 

Section  5476,  placing  the  burden  on  a  railroad  in  all 
cases  of  acquitting  itself  of  negligence  when  stock  or 
other  property  is  shown  to  have  been  injured  on  its 
tracks,  does  not  apply  in  this  particular  to  street  rail- 
roads.—AppcZ  V.  Selma  St.  Ry.  Co.,  59  South.  167.  The 
burden  was  therefore  on  the  plaintiff  to  show  in  this 
case  not  only  negligence,  of  which  the  running  of  the 
car  in  excess  of  the  speed  limit  fixed  by  the  city  ordi- 
nance was  evidence  {Gothard  v.  A.  G.  S.  R.  R.  Co.,  67 
Ala.  116),  it  being  negligence  per  se  {Watts  v.  Traction 
Co.,  175  Ala.  102,  57  South.  471),  but  also  to  show  that 
such  negligence  was  the  proximate  cause  of  the  injury 
or  damage  complained  of. — 4  Mayf.  Dig.  298;  South- 
worth  V.  Shea,  131  Ala.  421,  30  South.  774;  Watts  v. 
Traction  Co.,  175  Ala.  102,  57  Souti.  471;  L.  d  N.  R.  R. 
Co.  V.  Banks,  132  Ala.  471,  31  South.  573 ;  Creola  hum- 
her  Co.  v.  Mills,  149  Ala.  484,  42  South.  1019;  East 
Tenn.  R.  R.  Co.  v.  King.  81  Ala.  184,  2  South.  152. 
When  this  has  been  done,  and  the  defendant  seeks  to 
escape  liability  on  account  of  the  contributory  negli- 
gence of  plaintiff,  which  has  been  pleaded,  the  burden 
is  upon  him  to  show  it. — 4  Mayf.  Dig.  298;  Ea^t  Tenn. 
Ry.  Co.  V.  King,  81  Ala.  185,  2  South.  152;  Highland 
Ave.  d  Belt  Ry.  Co,  v.  Sampson,  91  Ala.  561,  8  South. 
778;  B.  R.  L.  d  P.  Co.  v.  Brantley,  141  Ala.  619,  37 
South.  698. 
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The  portions  of  the  oral  charge  of  the  court  excepted 
to,  forming  the  basis  of  the  first  and  second  grounds  of 
error  here  assigned,  especially  when  interpreted  in  the 
light  of  the  meaning  given  them  by  the  court  itself  in 
response  to  the  inquiry  of  defendant's  counsel  as  to 
their  meaning,  were  incorrect  statements  of  the  law  as 
to  the  burden  of  proof  in  the  case, — McConnell  v.  Adair, 
147  Ala.  599,  41  South.  419. 

For  this  error  the  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


McAdams  &  Co.  v.  Smith,  et  al. 

Trover  and  Conversion. 
(Decided  June  10,  1913.    62  South.  1000.) 

1.  Appeal  and  Erroi';  Harmless  Error;  Pleading. — Where  a  plain- 
tiff has  the  advantage  and  benefit  of  all  his  claims  based  upon  a 
conversion,  without  Increasing  his  burden,  in  counts  to  which 
demurrer  is  overruled,  he  cannot  be  said  to  be  prejudiced  by  the 
sustaining  of  demurrer  to  other  counts  of  a  similar  character. 

2.  Estoppel;  Instructions. — Where  the  action  is  by  a  mortgagee 
of  the  tenant  against  the  tenant  and  his  landlord  for  the  conversion 
of  crops  alleged  to  be  covered  by  the  mortgage,  charges  asserting 
that  if  the  landlord  told  the  mortgagee  that  he  had  rented  land  to 
the  tenant  for  a  third  and  fourth,  and  was  not  going  to  advance  any 
supplies  to  malie  the  crop,  he  was  estopped  from  claiming  any  right 
in  the  crop  except  the  third  and  fourth,  and  that  if  the  landlord 
and  the  tenant  stated  to  the  mortgagee  that  the  landlord  had  rented 
to  the  tenant  land  upon  the  third  and  fourth,  and  if  this  was  done, 
before  the  mortgagee  toolc  the  mortgage,  and  if  he  made  advances 
to  the  tenant,  the  landlord  was  estopped  to  claim  any  lien  for  ad- 
vances, and  would  have  a  lien  only  for  the  third  and  fourth,  failing 
to  hypothesize  that  the  mortgagee  relied  upon  or  was  infiuenced 
by  the  statements  referred  to,  it  being  an  essential  element  of 
estoppel  in  pais  that  the  person  invoking  it  had  been  influenced  by 
and  has  relied  on  the  representation  or  conduct  of  the  person  sought 
to  be  estopped,  were  properly  refused. 

3.  Landlord  and  Tenant;  Lien;  Renting  on  Shares;  Estoppel;  Rep- 
resentation.— Since  one's  reliance  upon  another's  promise  as  to  his 
future  conduct  is  not  to  be  given  the  effect  of  an  estoppel  (however 
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liable  the  one  making  the  promise  may  be  for  a  breach  of  contract) 
a  statement  by  a  landlord  to  a  mortgagee  of  his  tenant's  crop  that 
he  was  not  going  to  advance  the  tenant  any  supplies  to  make  a  crop, 
did  not  estop  the  landlord  from  a  future  acquisition  of  a  lien  on  the 
crop. 

4.  Same;  Lien;  Question  for  Jury. — Where  there  was  evidence 
tending  to  discredit  the  landlord's  claim  to  a  lien  on  the  cotton,  and 
tending  to  prove  that  some  of  the  cotton  removed  and  disposed  of 
was  subject  to  the  mortgage,  and  tending  to  show  that  the  landlord 
and  tenant  so  co-operated  in  the  conversion  of  the  cotton  subject  to 
the  mortgage  as  to  render  them  jointly  liable,  it  was  error  to  give 
the  affirmative  charge  in  favor  of  one  of  the  defendants,  the  action 
being  by  the  mortgagee  against  the  mortgaging  tenant  and  his  land- 
lord for  converting  the  cotton. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Trover  and  conversion  by  M.  C.  McAdams  &  Co. 
against  M.  V.  Smith  and  Guff  Smith.  Judgment  for 
defendants  and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

Counts  3  and  4  claim  |150  damages  from  defendant 
for  that  Guff  Smith  on  the  14th  day  of  January,  1911, 
executed  and  delivered  to  plaintiff  a  mortgage  on  his 
entire  crop  of  cotton  and  corn  raised  by  him  in  Lamar 
county  during  the  year  1911,  setting  out  the  day  and 
date  of  the  recording  of  the  same,  and  alleging  that  Guff 
Smith  raised  during  that  year  a  crop  of  cotton  and  corn, 
and  that  he  and  his  codefendant  took  charge  of  two 
bales  of  said  cotton,  which  was  subject  to  plaintiff's 
mortgage,  and  sold  it  to  one  Windham,  thereby  placing 
said  cotton  beyond  the  reach  of  plaintiff's  lien  or  title 
acquired  by  said  mortgage. 

Count  2  claims  for  the  straight  conversion  of  two 
bales  of  cotton,  giving  their  numbers  and  weight,  and 
describing  them  as  the  property  of  the  plaintiff. 

The  following  charges  were  refused  to  plaintiff: 
"(2)   If  the  jury  believe  from  the  evidence  that  M.  V. 
Smith,  the  landlord,  stated  to  plaintiffs  in  this  case 
that  he  had  rented  Guff   Smith   land   upon   the  third 
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and  fourth  and  was  not  going  to  advance  him  any  sup- 
plies to  make  a  crop,  then  I  charge  you  that  M.  V. 
Smith  is  estopped  from  claiming  any  right  in  said  crop, 
except  one-third  of  com  and  one-fourth  of  the  cotton. 

"(3)  If  the  jury  believe  from  the  evidence  that  M.  V. 
and  Guff  Smith  stated  to  plaintiffs  in  this  case  that 
M.  V.  Smith  had  rented  to  Guff  Smith  land  upon  the 
terms  of  a  third  and  fourth,  and  this  was  before  the 
plaintiff  took  the  mortgage,  and  that  plaintiff  made  ad- 
vances to  Guff  Smith,  M.  V.  Smith  is  estopped,  if  you 
believe  this,  from  claiming  any  lien  for  advances  made 
to  Guff  Smith,  and  the  only  lien  he  would  have  upon 
the  crop  would  be  one-third  of  the  corn  and  one-fourth 
of  the  cotton,  and  the  remainder  of  the  crop  would  be 
subject  to  the  plaintiff's  mortgage,  and  you  should  re- 
turn a  verdict  for  the  plaintiff  for  an  amount  not  ex- 
ceeding the  amount  due  upon  said  mortgage,  with  in- 
terest." 

There  was  a  dispute  in  the  evidence  as  to  the  state- 
ments made  by  M.  V.  Smith  to  plaintiffs  relative  to  his 
renting  to  Guff  Smith,  and  as  to  whether  or  not  he  was 
going  to  furnish  him  any  supplies.  There  was  also  dis- 
pute as  to  the  contract  between  M.  V.  and  Guff  Smith 
relative  to  the  renting  of  the  land;  one  contention  being 
of  rent  and  advances,  and  the  other  of  plain  rental  con- 
tract for  a  third  and  fourth.  As  indicated  in  the  com- 
plaint plaintiff  claimed  under  a  mortgage  executed  to 
them  by  Guff  Smith. 

Waltbe  Nesmith^  for  appellant.  The  court  erred  in 
sustaining  demurrers  to  counts  3  and  4. — Couch  v.  Dav- 
idson, 109  Ala.  313.  The  landlord  has  estopped  him- 
self by  his  words  and  his  acts,  and  the  court  erred  in 
its  rulings  on  evidence  seeking  to  show  the  estoppel, 
and  on  the  charges  refused. — Caldwell  v.  Smithy  77  Ala. 
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165;  Cokes  LittletoD,  352-a;  Bigelow  on  Estoppel,  44; 
Hermann  on  Estop.  165 ;  Hill  v.  Huckahy,  70  Ala.  183 ; 
Ashurst  V.  Ashurstj  119  Ala.  219 ;  Stevens  v.  Head,  119 
Ala.  511.  The  court  erred  in  giving  charge  9  for  appel- 
lee.— Hunt  V.  State,  135  Ala.  1;  Snedicor  v.  Pope,  143 
Ala.  275.  The  court  erred  in  giving  the  affirmative 
charge  as  to  the  tenant, — Freeman  v.  Scurrock,  27  Ala. 
407;  96  Ala.  237;  90  Ala.  222;  54  Ala.  340. 

J.  C.  MiLNEE^  for  appellee.  No  brief  came  to  the  Re- 
porter. 

WALKER,  P.  J. — The  appellants  could  not  have  been 
prejudiced  by  the  action  of  the  court  in  sustaining  the 
demurrers  to  the  original  third  and  fourth  counts  of 
the  complaint  on  some  of  the  grounds  assigned ;  as,  even 
if  those  counts  are  regarded  as  sufficiently  showing  a 
conversion  by  the  defendants  of  the  cotton  in  question, 
yet  the  appellants,  under  the  second  count  of  their  com- 
plaint, the  demurrer  to  which  was  overruled,  had  the 
benefit  of  the  claims  based  upon  the  conversion  as  al- 
leged in  the  third  and  fourth  counts. 

Written  charges  2  and  3  requested  by  the  plaintiffs 
were  properly  refused  as  each  of  them  failed  to  hypothe- 
size the  existence  of  a  state  of  facts  giving  rise  to  an 
estoppel  upon  the  defendant  M.  V.  Smith  to  assert  a 
claim  to  the  cotton  in  question  in  opposition  to  the 
claim  of  the  plaintiffs  to  that  cotton,  based  upon  the 
mortgage  of  Guff  Smith  to  them,  in  that  in  neither  of 
those  charges  was  it  hypothesized  that  the  plaintiffs 
relied  upon  or  were  influenced  by  the  statement  of  M. 
V.  Smith  which  was  referred  to.  It  is  an  essential  ele- 
ment of  an  estoppel  in  pais  that  the  person  invoking 
it  has  been  influenced  by  and  has  relied  on  the  represen- 
tation or  conduct  of  the  person  sought  to  be  estopped. — 
16  Cyc.  734. 
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In  reference  to  any  claim  that  may  be  made  that  M. 
V.  Smith  estopped  himself  to  set  up  a  claim  to  the  cot- 
ton in  question  by  a  statement  to  the  effect  that  he  was 
not  going  to  advance  Guff  Smith  any  supplies  to  make 
a  crop,  it  is  to  be  said  that  by  such  a  promise  or  decla- 
ration of  intention  he  did  not  estop  himself  from  a 
future  acquisition  of  a  lien  on  the  crop,  as  one's  reliance 
upon  another's  promise  as  to  his  future  conduct  is  not 
to  be  given  the  effect  of  an  estoppel  upon  the  latter, 
however  liable  he  may  be  for  a  breach  of  contract. — 
Weaver  v.  Bell,  87  Ala.  385,  6  South.  298. 

There  was  evidence  tending  to  discredit  the  testimony 
offered  in  support  of  the  claim  to  the  cotton  in  question 
which  was  asserted  by  the  defendant  M.  V.  Smith,  and 
also  evidence  tending  to  prove  that  some  of  the  cotton 
removed  and  disposed  of  by  him  was  subject  to  the  re- 
corded mortgage  made  by  the  defendant  Guff  Staith 
to  the  plaintiffs.  There  was  also  evidence  tending  to 
prove  that  the  defendant  Guff  Smith  so  co-operated  with 
his  codefendant  in  the  conversion  of  cotton,  subject  to 
the  mortgage  to  the  plaintiffs,  as  to  render  the  two  de- 
fendants jointly  liable  for  the  wrong.  With  the  evi- 
dence in  this  condition,  it  was  error  to  give  the  affirma- 
tive charge  in  favor  of  the  defendant  Guff  Smith. — 
Pippin  V.  Farmers'  Warehouse  Co.,  167  Ala.  162,  51 
South.  882;  Povyell  v.  Thompson^  80  Ala.  51.  Because 
of  that  error,  the  judgment  must  be  reversed. 

Reversed  and  remanded. 
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Central  of  Georgia  Railway  Co. 
V.  Conville. 

Damage  for  Over  flawing  Land, 
(Decided  June  19,  1913.    62  South.  973.) 

1.  Waters  and  Watercourses;  CulveH;  Improper  Construction, — 
Where  the  action  was  for  damages  for  overflowing  lands  from  the 
negligent  construction  of  a  culvert  under  defendant's  railway,  it 
was  sufficient  to  set  up  its  negligent  construction,  and  the  injuries 
resulting  therefrom,  without  averring  any  other  Icnowledge  or  notice 
to  defendant. 

2.  Damages;  Jury  Question. — Under  the  evidence  in  this  case  it 
was  a  question  for  the  Jury  whether  siclcness  in  plaintiff's  family 
was  caused  from  stagnant  water  baclced  up  by  reason  of  the  improper 
construction  of  a  culvert  under  defendant's  railway. 

Appeal  from  Talladega  City  Court. 

Heard  before  Hod.  Cecil  Browne. 

Action  by  E.  F.  Conville  against  the  Central  of  Geor- 
gia Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AlBftrmed. 

The  first  count  of  the  complaint  alleges  the  owner- 
ship in  plaintiff  of  certain  lands,  which  are  described, 
and  the  fact  that  he,  with  his  wife  and  children,  resided 
thereon,  and  describing  the  parts  thereof  planted  in  cot- 
ton. It  also  alleges  that  defendant  maintained  and  oper- 
ated a  roadbed  for  its  railroad,  composed  of  solid  earth, 
except  where  there  was  a  certain  culvert  which  was 
constructed  as  an  outlet  for  water  during  a  rainfall,  and 
that  the  water  would  have  flowed  off  said  premises,  but 
for  the  fact  that  the  culvert  was  so  constructed  that  it 
was  not  suflftcient  to  convey  the  water  off  of  said  prem- 
ises, and  that  it  accumulated  and  backed  up  over  the 
lands  of  the  plaintiff  at  and  around  his  said  house,  and 
destroyed  certain  cotton  and  injured  other,  and  that  it 
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caused  the  water  to  stand  about  the  house,  which,  caused 
himself,  his  wife,  and  two  minor  children,  naming  them, 
to  become  sick,  and  caused  plaintiff  to  have  to  spen^ 
a  lot  of  money  in  medicine,  doctor's  bill,  etc.,  aside  from 
the  bodily  pain  and  mental  anguish  suffered.  The  in- 
juries are  alleged  to  have  resulted  from  the  negligent 
failure  of  defendant  to  place  suflBcient  culverts  or  open- 
ings so  as  to  allow  the  water  to  escape.  The  injury  in 
count  1  is  alleged  to  have  been  at  a  certain  time  in  1910, 
and  in  count  2  at  another  and  different  time  in  the 
same  year. 

Demurrers  E,  H,  and  F  are  as  follows:  (E)  "It 
fails  to  show  or  aver  that  it  was  the  duty  of  defendant 
to  construct  or  maintain  said  culvert."  (F)  "It  fails 
to  show  with  sufficient  certainty  what  other  crops,  be- 
side cotton,  were  destroyed,  and  the  value  of  the  same." 
(H)  "It  seeks  to  recover  two  or  more  separate  and  dis- 
tinct causes  of  action  in  one  and  the  same  count.  * 

Charge  marked  3,  on  page  50  of  the  transcript,  is  as 
follows :  "I  charge  you  that,  under  the  evidence  in  this 
case,  you  cannot  assess  damages  for  the  sickness  of  the 
members  of  plaintiff's  family,  complained  of  in  the  com- 
plaint. 

Baenbs  &  DBNSON/for  appellant.  Demurrers  E  and 
F.  to  counts  1  and  2,  and  demurrer  H  to  count  1 
should  have  been  sustained. — 29  Cyc.  1204.  Counsel 
discuss  the  other  assignments  of  error,  but  without  fur- 
ther citation  of  authority. 

Knox,  Acker,  Dixon  &  Sims,  for  appellee.  The 
counts  were  sufficient  and  the  court  properly  overruled 
the  demurrers  thereto. — 8.  A.dM.R.R.  Co.  v.  Buford, 
106  Ala.  303;  So.  Ry.  Co.  v.  Plott,  131  Ala,  312;  Shahan 
V.  A,  G.  8.y  115  Ala.  181;  C.  of  Ga.  v.  Windham,  126 
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Ala.  552.  On  these  authorities,  there  is  no  error  in  the 
admission  of  evidence,  or  in  the  charges  given  and  re- 
fused. 

PELHAM,  J. — This  cause  of  action  is  based  on  a 
claim  for  damages  alleged  to  have  been  caused  by  the 
appellant's  roadbed  or  embankment  obstructing  the 
natural  flow  of  water  upon  appellee's  land,  due  to  the 
insufficiency  of  the  culvert,  constructed  by  the  defend- 
ant for  an  outlet  for  the  water,  for  the  purposes  in- 
tended. 

The  demurrers  E.  F.  and  H  to  the  first  and  second 
counts  of  the  complaint  as  last  amended  were  properly 
overruled.  These  counts  are  substantially  identical,  ex- 
cept in  averring  different  overflows  and  claiming  dam- 
ages for  the  overflow  alleged  in  the  particular  count. 
The  first  and  second  counts  of  the  complaint  as  last 
amended  are  not  chargeable  with  the  infirmities  pointed 
out  by  demurrers  E  and  F,  and  as  it  is  averred  in  each 
of  said  counts  as  amended  that  the  injury  complained 
of  was  due  to  the  improper  construction  of  the  said  cul- 
vert by  the  defendant,  and  that,  but  for  impeding  the 
natural  flow  of  the  water  by  such  negligent  construc- 
tion, the  water  would  have  flowed  off  the  plaintiflf's 
land,  and  no  injury  have  been  sustained,  it  was  not  nec- 
essary to  aver  any  other  knowledge  or  notice  to  the  de- 
fendant. The  following  authorities  will  be  found  to 
support  the  action  of  the  trial  court  in  overruling  the 
demurrers :— So.  Ry.  Co.  v.  Plott,  131  Ala.  312,  31 
South.  33 ;  Central  of  Oa.  Ry.  Co.  v.  Windham,  126  Ala. 
552,  28  South.  392;  Shahan  v.  A.  G.  8.  R.  R.  Co.,  115 
Ala.  181,  22  South.  449,  67  Am.  St.  Rep.  20;  8.  A.  &  M. 
Ry.  Co.  V.  Biiford,  106  Ala.  303,  17  South.  395. 

Whether  or  not  the  sickness  of  the  members  of  plain- 
tiff's family  was  attributable  to  the  defendant's  negli- 
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gence,  as  alleged  in  the  complaint,  or  to  some  other 
cause  (as,  for  instance,  the  other  stagnant  pool  of  water 
shown  by  the  evidence  to  have  been  in  that  vicinity,  for 
which  defendant  was  in  no  way  responsible),  was  a 
question,  under  the  evidence  in  this  case,  for  the  jury; 
and  the  court  properly  refused  to  give  the  charge  set 
out  on  page  50  of  the  transcript,  marked  No.  3  in  the 
margin  by  us,  which  is  made  the  basis  of  appellant's 
seventh  assignment  of  error. — Shahan  v.  A.  G,  S.  R.  R. 
Co.,  supra. 

The  errors  assigned  fail  to  point  out  anything  author- 
izing a  reversal. 

Affirmed. 


City  of  Bessemer  v.  Whaley. 

Damage  for  Injury  from  Defective  Street. 

(Decided  AprU  23,  1913.    Rehearing  denied  May  14,  1913. 
62  South.  473.) 

1.  Municipal  Corporation;  Oovemmental  Acts;  Corporate  Purposes, 
— In  the  exercise  of  political  or  governmental  functions,  no  liability 
attaches  to  municipal  corporations  at  the  common  law,  either  for 
misuser  or  non-user  of  power,  or  of  its  officer  or  its  agent  in  per- 
forming these  functions,  but  in  the  exercise  of  its  purely  municipal 
or  corporate  functions,  it  stands  on  the  same  footing  as  other  cor- 
porations. 

2.  Same;  Torts;  Nuisance;  Fruit  Stands.— ^he  word  "work"  as 
used  in  section  1273,  Code  1907,  means  that  while  engaged  in  manual 
labor,  or  in  discharging  ministerial  duties  in  the  execution  of  cor- 
porate acts,  or  in  carrying  out  some  public  improvement,  and  hence, 
does  not  apply  to  a  failure  to  pass  an  ordinance  to  abate  a  nuisance, 
or  a  failure  to  enforce  it  after  it  was  enacted.  So  that  a  municipality 
is  not  liable  to  one  who  slipped  on  a  banana  peel  on  a  sidewalk 
alleged  to  be  there  because  the  city  permitted  fruit  stands  on  the 
walk,  and  did  not  prevent  the  littering  of  the  walk  with  such  refuse. 

3.  Same;  Sidewalks;  Defects. — ^The  habitual  dropping  and  accum- 
ulation of  banana  peels  and  other  refuse  on  a  sidewalk  from  fruit 
stands  is  not  a  defect  within  section  1273,  Code  1907,  making  a 
city  liable  for  injuries  from  defects  in  public  ways,  called  to  the 
attention  of  the  city  government  or  existing  for  an  unreasonable 
time. 
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4.  Same;  Streets;  Statutes,— The  duty  of  a  city  to  keep  its  streets 
in  a  reasonably  safe  condition,  being  statutory,  It  is  competent  for 
the  legislature  to  limit  the  city's  liability  for  failure  to  discharge 
their  duty. 

APPBA.L  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  Mrs.  S.  B.  Whaley  against  the  city  of  Bes- 
semer for  damages  for  injury  from  an  alleged  defect  in 
the  streets  of  said  city.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Reversed  and  remanded. 

L.  Herbert  Ethridgb,  for  appellant.  There  could  be 
no  recovery  against  the  apepUant  for  a  failure  to  enact 
an  ordinance,  or  to  carry  out  its  governmental  duties. 
—Dillon  Munic.  Corp.  sec.  1627-8;  28  Cyc.  1257.  A 
recovery  was  not  authorized  under  section  1273,  Code 
1907.  There  was  no  defect  in  the  street,  and  therefore, 
none  in  the  way  itself. — K.  C.  M.  &  B.  v.  Burton,  97 
Ala.  240.  There  is  no  doubt  about  the  constitutionality 
of  section  1273,  Code  1907. — Love  joy  v.  City  of  Mont- 
gomery, 61  South.  597;  Dwvis  v.  State,  68  Ala.  58; 
State  ex  rel.  Meyer  v.  Greene,  154  Ala.  254;  City  of 
Mobile  V.  Bd.  of  Rev,,  61  South.  368;  City  of  Mobile  v. 
Webster,  59  South.  185.  The  Legislature  may  exempt 
a  municipality  from  liability  for  non-feasance  or  mis- 
feasance of  its  officers.— 28  Cyc.  1265;  28  Cyc.  1291,  and 
1299;  Dillon  Mun.  Corp.  sec.  1627-1629. 

EsTES,  Jones  &  Welch,  for  appellee.  The  public  is 
entitled  to  the  use  of  the  entire  width  of  the  street  and 
sidewalk,  and  any  obstruction  or  encroachment  consti- 
tutes a  nuisance,  therefore,  a  defect. — Castello  v.  State, 
108  Ala.  45.  There  was  no  error  in  sustaining  demur- 
rers to  defendant's  pleas  4,  5  and  6,  as  they  did  not  set 
up  facts  constituting  contributory  negligence.  The 
court  properly  permitted  it  to  be  shown  that  banana 
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peels  and  other  refuse  was  allowed  to  collect  on  the 
sidewalk  in  unusual  quantities. — B.  R.  L.  d  P.  Co.  v. 
Hinton,  37  South.  635;  Sherrill  v.  L.  d  N.,  38  South. 
Counsel  discuss  other  assignments  of  error  relative  to 
evidence,  but  without  further  citation  of  authority. 
The  Bessemer  code  makes  it  the  duty  of  the  police  offi- 
cer to  look  out  for  obstructions  and  nuisances  on  the 
sidewalk,  and  notice  to  them  was  notice  to  the  city. — 
Bradford  v,  Anniston,  92  Ala.  349;  89  Mo.  208;  91  N. 
Y.  137. 

THOMAS,  J. — The  general  rule,  established  by  judic- 
ial decision,  for  measuring  the  liability  and  immunity 
of  municipal  corporations  to  and  from  civil  actions  for 
torts  is  thus  clearly  and  succinctly  stated  in  28  Cyc.  p. 
1257,  where  the  authorities  are  collated,  to  wit : 

"A  municipal  corporation  has  a  dual  character,  the 
one  public  and  the  other  private,  and  exercises  corres- 
pondingly twofold  functions  and  duties.  The  one  class 
of  its  powers  is  of  a  public  and  general  character,  to 
be  exercised  in  virtue  of  certain  attributes  of  sovereign- 
ty delegated  to  it,  as  a  governmental  agency,  for  the 
welfare  and  protection  of  its  inhabitants  or  the  general 
public ;  the  other  relates  only  to  special  or  private^  cor- 
porate purposes,  for  the  accomplishment  of  which  jt, 
like  private  corporations,  acts,  not  through  its  public 
officers  as  such,  but  through  agents  or  servants  employ- 
ed by  it.  In  the  former  case  its  functions  are  political 
and  governmental,  and  no  liability  attaches  to  it  at  com- 
mon law,  either  for  nonuser  or  misuser  of  the  power  or 
for  the  acts  or  omissions  on  the  part  of  its  officers  or 
the  agents  through  whom  such  governmental  functions 
are  performed  or  the  servants  employed  by  such  agen- 
cies. In  its  second  character  above  mentioned  (that  is, 
in  the  exercise  of  its  purely  municipal  or  corporate,  func- 
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tions,  OP  the  doing  of  those  things  which  relate  to  special 
or  private  corporate  purposes),  the  corporation  stands 
upon  the  same  footing  with  a  private  corporation,  and 
will  be  held  to  the  same  responsibility  with  a  private 
corporation  for  injuries  resulting  from  its  negligence, 
and  will  be  liable  for  the  torts  of  its  olBftcers,  agents,  or 
employees  acting  within  the  scope  of  such  municipal 
power,  or  of  the  servants  employed  by  such  officers," 
See,  also,  Goodwin  v.  Reidsville,  (N.  C.)  76  S,  E.  233, 
giving  instances  of  liability  and  nonliability.  "The 
principal  difficulty  which  courts  have  experienced  has 
been  in  ascertaining,  clearly  and  accurately,  the  line  of 
demarcation  between  public  or  governmental  duties  and 
private  or  corporate  duties,  and  not  in  the  determina- 
tion of  the  question  whether,  for  the  refusal  to  discharge 
a  public  duty,  or  the  manner  in  which  it  is  discharged, 
the  corporation  is  or  is  not  liable."  See,  also.  Long  v. 
Birmingham,  161  Ala.  427,  49  South.  881,  18  Ann.  Cas. 
507. 

As  instances  of  the  application  of  this  doctrine  of  the 
nonliability  of  municipal  corporations  for  failure  to  dis- 
charge a  public  duty,  or  for  negligence  in  its  discharge, 
our  Supreme  Court  have  held  that  a  city  is  not  liable 
for  failure  to  abate  a  nuisance.  (Davis  v.  Montgomery, 
51  AJa.  139,  23  Am.  Rep.  545) ;  nor  for  failure  to  pro- 
tect a  citizen  from  the  violence  of  a  mob,  although  the 
police  by  diligent  discharge  of  duty  could  have  done  so 
{Cwmphell  v.  Montgomery,  53  Ala.  527,  25  Am.  Rep. 
656) ;  nor  for  the  negligence  of  a  police  officer  in  killing 
a  slave,  while  the  former  was  engaged  in  an  attempt  to 
arrest  another  person  {Dargan  v.  Mobile,  31  Ala.  471, 
70  Am.  Dec.  505) ;  nor  for  negligent  failure  to  provide  a 
fireman,  employed  by  it  in  the  maintenance  of  a  fire 
department,  a  safe  equipment  with  which  to  work 
{Long  V.  Birmingham,  161  Ala.  427,  49  South.  881,  18 
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Ann.  Cas.  507).  However,  if  the  public  duty  is  express- 
ly OP  impliedly  enjoined  by  statute  upon  the  municipal- 
ity (that  is,  the  discharge  of  it  is  not  left  discretionary 
with  it),  the  city  is  liable  for  a  failure  to  discharge 
the  duty,  although  it  is  one  of  a  public  character.  For 
instance,  where  a  statute  or  the  charter  of  a  city  im- 
poses upon  it  the  duty  of  keeping  its  streets  in  repair, 
it  is  liable  to  one  who  has  sutained  injury  as  a  result 
of  its  neglect  to  do  so. — Snioot  v,  Wetumpkay  24  Ala. 
117;  Albrittin  v.  Huntsville,  60  Ala.  486,  31  Am.  Rep. 
46 ;  City  of  Selma  v.  Perkins^  68  Ala.  145.  It  has  been 
also  held  that  even  where  a  public  duty  is  not  imposed 
by  statute,  but  left  discretionary  with  the  municipality, 
yet,  if  the  discretion  or  legislative  judgment  is  exer- 
cised in  favor  of  executing  the  power  conferred  by  the 
charter,  then  in  the  mere  execution  of  the  work  or 
maintenance  of  the  institution,  devised  and  constructed 
in  pursuance  of  such  legislative  and  judicial  action,  the 
agents  and  employees  of  the  city  act  ministerially  and 
the  municipality  is  liable  for  injuries  sustained  as  the 
result  of  their  negligence  in  the  performance  of  such 
ministerial  powers. — Bmcden  v.  Kansas  City,  69  Kan. 
597,  77  Pac.  573,  66  L.  R.  A.  181,  105  Am.  St.  Rep.  187, 
1  Ann.  Cas.  955;  Montgomery  v.  Gilmer,  33  Ala.  130,  70 
Am.  Dec.  562;  Birmingham  v.  Starr,  112  Ala.  104,  20 
South.  424;  Sheffield  v.  Harris,  101  Ala,  569,  14  South. 
357.  But  see  Lorig  v.  Birmingham,  161  Ala.  427,  49 
South.  881,  18  Ann.  Cas.  507. 

"Among  the  private  or  corporate  acts  for  negligence 
in  the  performance  of  which  on  the  part  of  its  oflScers 
or  agents  a  municipality  is  held  liable,  are  acts  which 
have  relation  to  the  management  of  the  corporate  or 
private  concerns  of  a  municipality,  from  which  it  de- 
rives special  or  immediate  profit  or  advantage  as  a  cor- 
poration, or  for  the  acts  or  negligence  in  the  exercise  of 
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corporate  powers  and  duties  for  the  peculiar  benefit  of 
the  corporation  in  its  local  or  special  interest,  which, 
of  course,  includes  the  management  of  property  for 
private  gain,  or  the  engaging  in  any  profit-making  en- 
terprise, although  the  property  may  be  used  partly  for 
public  purposes  and  the  profit  or  advantage  inures  ulti- 
mately to  the  benefit  of  the  public."— 28  Cyc.  1263. 

For  instance,  our  Supreme  Court  has  held  that  a  city 
engaged  in  operating  an  electric  light  plant,  if  author- 
ized thereto  by  its  charter,  is  liable  for  the  negligence 
of  its  servants  in  leaving  an  electric  wire  exposed  with 
which  a  person  came  in  contact  and  w^as  injured, — 
Da^rby  v.  Union  Springs,  173  Ala.  709,  55  South.  889. 

We  have  engaged  in  these  preliminary  observations 
in  order  that  a  clearer  view  and  understanding  may  be 
obtained  of  the  meaning  of  the  recent  statute  enacted 
in  this  state,  which  fixes,  defines,  and  limits  the  liabil- 
ity of  municipalities  for  torts.  It  supersedes  the  author- 
ity of  judicial  decisions,  and  these  need  not  concern  us, 
ij^cept  in  so  far  as  they  may  be  looked  to  as  an  aid  in 
interpreting  the  statute.  That  statute  (Code,  §  1273) 
tlxus  reads:  "No  city  or  town  shall  be  liable  for  dam- 
ages for  injury  done  to  or  wrong  suffered  by  any  per- 
son or  corporation,  unless  said  injury  or  wrong  was 
done  or  suffered  through  the  neglect,  carelessness,  or 
unskillfulness  of  some  agent,  oflScer,  or  employee  of  the 
municipality  engaged  in  work  therefor  and  while  act- 
ing in  the  line  of  his  duty,  or  unless  the  said  injury  or 
wroug  was  done  or  suffered  through  the  neglect,  care- 
lessness, or  failure  to  remedy  some  defect  in  the  streets, 
alleys,  public  ways,  or  buildings  after  the  same  had 
been  called  to  the  attention  of  the  council,  or  after  the 
Qame  had  existed  for  such  unreasonable  length  of  time 
a^  to  raise  a  presumption  of  knowledge  of  such  defect 
on  the  part  of  the  council." 
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The  present  is  a  suit  by  the  plaintiff  (appellee  here) 
against  the  city  of  Bessemer  (appellant)  for  alleged  in- 
juries received  as  a  result  of  slipping  on  a  banana  peel- 
ing and  thereby  falling  to  the  sidewalk  of  said  city. 
The  complaint  contains  four  counts.  The  first  two  are 
substantially  the  same  and  are  based  upon  the  alleged 
negligence  of  defendant  in  failing  to  discharge  an  al- 
leged duty  to  plaintiff,  as  a  pedestrian,  of  using  due 
and  reasonable  care,  skill,  and  diligence  in  watching 
over  and  keeping  said  sidewalk,  at  the  place  where 
plaintiff  slipped  and  was  injured,  clear  and  free  of  re- 
fuse vegetable  matter,  such  as  banana  peelings  and  like 
substances;  each  of  said  counts  also  alleging  that  de- 
fendant suffered  or  allowed  said  sidewalk  to  be  and  re- 
main with  such  refuse  vegetable  matter,  banana  peel- 
ings, and  like  substances  upon  it  for  an  unreasonable 
length  of  time  prior  to  plaintiff's  injury,  and  that  de- 
fendant had  notice  of  such  condition  of  said  sidewalk. 
The  third  count  is  predicated  upon  the  negligent  fail- 
ure of  the  city  to  discharge  the  alleged  duty  to  keep  the 
sidewalk  in  a  reasonably  safe  condition  for  the  use  of 
the  traveling  public  in  walking  along  the  same  in  that 
for  a  long  time  prior  to  the  date  of  the  injury  defend- 
ant permitted  or  allowed  said  sidewalk,  at  the  place  of 
the  injury,  to  become  dangerous  as  a  walkway  by  know- 
ingly or  unlawfully  maintaining  at  such  place,  or  per- 
mitting to  be  there  maintained,  certain  nuisances,  to 
wit:  "The  daily  and  habitual  accumulation  upon  said 
sidewalk  of  obstructions,  such  as  discarded  fruit  peels, 
banana  peels,  decayed  vegetable  matter,  and  other  loose 
substances,  to  the  great  danger  of  those  using  the  side- 
walk as  a  walkway,  which  danger  was  increased  by 
reason  of  the  fact  that  the  surface  of  the  sidewalk  was 
cf  concrete  material,  smooth,  and  easily  made  slippery 
by  the  accumulation  of  such     substances,"     etc.     The 
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fourth  count  is  the  same  as  the  third,  except  the  wrong 
alleged  against  the  city  consists  in  its  alleged  knowingly 
permitting  said  sidewalk,  at  the  place  of  the  injury,  "to 
be  unlawfully  used  and  occupied  by  persons  who  were 
displaying  and  selling  bananas,  apples,  oranges,  and 
other  fruits,  as  well  as  vegetables,  among  other  things, 
on  said  sidewalk  at  said  place,  and  that  as  a  natural 
outcome  and  proximate  result  of  said  use  of  said  side- 
walk, which  plaintiff  avers  was  a  nuisance,  there  was  a 
daily  regular,  and  habitual  accumulation  upon  said 
sidewalk  of  obstructions,  such  as  discarded  fruit  peels, 
old  banana  peels,  rinds,  decayed  vegetable  mater,  and 
other  loose  substances,  to  the  great  danger  of  those 
using  said  sidewalk  as  a  walkway,  increased  on  account 
of  the  fact  that  the  sidewalk  was  made  of  concrete  mate- 
rial and  its  surface  therefore  smooth." 

A  demurrer  was  filed  to  the  complaint,  containing 
numerous  assignments  of  defects  therein,  a  great  many 
of  which  raised  merely  the  same  point  in  different  verbi- 
age. All  were  overruled,  and  after  trial  and  judgment 
for  plaintiff  defendant  appeals,  assigning  as  error  here, 
among  others,  the  overruling  of  his  demurrers.  We 
need  consider  here,  however,  only  the  first  ground,  since 
upon  it,  under  our  view  of  the  law,  the  case  may  be 
entirely  disposed  of,  as  the  complaint  must  fall  when 
tested  by  it  alone.  This  ground  raises  the  proposition 
that  the  complaint  fails  to  state  a  cause  of  action  be- 
cause (following  the  language  of  the  statute  we  have 
just  quoted)  it  fails  to  show  that  the  injuries  complain- 
ed of  were  suffered  either  as  the  result  of  the  negligence, 
carelessness,  or  unskillfulness  of  some  agent,  officer,  or 
employee  of  defendant,  engaged  in  work  therefor,  and 
while  acting  in  the  line  of  his  duties,  or  as  the  result  of 
the  negligence,  carelessness,  or  failure  of  defendant  city 
to  remedy  some  defect  in  its  streets,  alleys,  or  public 
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buildings,  after  such  defect  had  been  called  to  the  at- 
tention of  the  council,  or  had  existed  for  such  unrea- 
sonable length  of  time  as  to  raise  a  presumption  of  a 
knowledge  on  their  part  of  the  existence  of  such  a  defect. 
Plaintiflf's  injury,  as  set  forth  in  the  complaint,  in  our 
opinion,  was  neither  the  result  of  negligence,  careless- 
ness, or  unskillfulness  on  the  part  of  defendant's  agents, 
officers,  or  employees  engaged  in  "work"  therefor,  nor 
of  a  "defect"  in  its  streets  or  sidewalks,  within  the  con- 
templation of  the  meaning  of  the  terms  "work"  and 
"defect,"  as  used  in  the  statute  we  have  quoted.  The 
character  of  "work"  to  which  the  statute  has  reference 
is  work  of  the  servants  or  officers  of  a  municipality 
while  engaged  in  the  performance  of  manual  labor  or  in 
discharging  ministerial  duties  therefor  in  the  execution 
of  its  private  or  corporate  acts,  or  in  carrying  out  some 
public  improvements  or  works  entered  upon  by  it,  as 
contradistinguished  from  services  performed  by  its  of- 
ficers in  discharging  the  governmental  duties  of  the  cor- 
poration. The  abatement  of  a  nuisance  belongs  to  the 
latter  class,  and  the  municipality  is  liable  neither  for 
a  failure  of  its  legislative  officers  to  pass  ordinances  de- 
fining and  prohibiting  the  maintenance  of  nuisances  on 
its  sidewalks  or  prohibiting  the  dropping  of  banana 
peelings,  etc.,  on  the  sidewalk,  nor  for  a  failure  of  its 
executive  officers  to  enforce  such  ordinances  when  pass- 
ed. These  are  essentially  governmental  functions  (a 
part  of  the  police  power  of  the  city),  for  the  nonfeasance 
or  misfeasance  of  its  officers  in  performing  which  a 
municipality  was  not  liable  before  the  statute,  and  cer- 
tainly is  not  liable  since  the  statute,  which  was  clearly 
designed  to  limit  rather  than  enlarge  the  scope  of  mu- 
nicipal liability  for  torts.— 28  Cyc.  1291,  1356,  1289; 
Davis  V.  Montgomery y  51  Ala.  139,  23  Am.  Rep.  545; 
Dargan  v.  Mobile,  31  Ala.  469,  70  Am.  Dec.  505 ;  Camp- 
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hell  V.  Montgomery,  53  Ala.  527,  25  Am.  Rep.  656; 
Long  t\  Binningham,  161  Ala.  427,  49  South.  881,  18 
AnD.  Cas.  507 ;  Birmingham  v.  Stevens  &  Kerr,  167  Ala. 
668,  52  South.  590;  Smoot  v.  Wetiimpka,  24  Ala.  117; 
Goodtmn  v.  Reidsville  (N.  C.)  76  S.  E.  233;  Addington 
V.  Littleton,  50  Colo.  623,  115  Pac.  897,  34  L.  R.  A. 
(N.  S.)  1012,  Add.  Cas.  1912C,  753.  Hence  no  right 
of  action  in  this  case  can  be  grounded  upon  the  fail- 
ure of  the  officers  of  the  city  to  abate,  or  for  knowingly 
and  negligently  suffering  or  permitting  the  maintenance 
on  the  sidewalk  of,  the  nuisance  complained  of,  assum- 
ing that  in  law  it  was  such. — Authorities,  supra. 

Lastly,  then,  we  are  to  consider  the  question  as  to 
whether  or  not  the  habitual  dropping  and  accumulation 
on  the  sidewalk  of  banana  peelings,  peanut  hulls,  decay- 
ed cabbage  leaves,  etc.,  is  a  "defect"  in  the  street  with- 
in the  contemplation  of  that  word  as  employed  in  sec- 
tion 1273  of  the  Code,  which  we  have  cited.  "Defect," 
as  we  understand  the  meaning  of  the  word  as  here  used, 
has  reference  to  some  fault  inherent  in  the  way  itself, 
either  in  its  construction,  improvement,  or  repair,  or  the 
condition  in  which  it  is  maintained,  and  not  to  some- 
thing which  is  foreign  and  incidental  only,  or  to  some 
obstruction  which  is  permanent  as  opposed  to  that 
which  is  transient  merely.  This  is  the  construction 
which  that  term,  as  used  in  the  employer's  liability  act, 
has  received  by  our  Supreme  Court.  That  statute 
(Code,  §  3910,  subd.  1)  makes  the  employer  liable  (quot- 
ing the  statute)  "when  the  injury  is  caused  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works,  ma- 
chinery, or  plant,  connected  with  or  used  in  the  business 
of  the  master."  In  the  construction  of  this  statute  our 
Supreme  Court  have  repeatedly  held  that  foreign  bodies 
or  substances  on  or  dangerously  near  the  track  of  a 
railway,  not  permanent  or  inhering  in,  but  of  a  trans- 
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ieot  or  recurreDt  character,  are  Dot  defects  in  the  con- 
dition of  the  tracks.  For  instance,  in  L.  d  N.  R,  R.  Co. 
V,  BonJdhK  110  Ala.  198,  20  South.  329,  it  is  said:  "It 
is  clear  ♦  ♦  ♦  that  the  count  is  not  good  under 
that  subdivision  [1  on  the  employer's  liability  act],  be- 
cause it  shows  that  the  oil  box  was  a  foreign  substance, 
having  no  other  connection  or  relation  with  or  to  the 
track  than  arose  from  its  having  been  left  in  danger- 
ous proximity  thereto,  and  hence  was  not  a  defect  in 
the  condition  of  the  track."  See,  also,  So,  Ry.  Co,  v. 
Shook,  150  Ala.  364,  43  South.  579;  K.  C.  M.  &  B.  R. 
R,  Co.  V.  Burton,  97  Ala.  240,  12  South.  88.  On  the 
other  hand,  it  has  been  held  that  a  rock  in  the  side  of 
a  railroad  cut,  projecting  far  enough  to  endanger  brake- 
men  in  the  discharge  of  their  duties  while  ascending  or 
descending  ladders  on  the  outside  of  passing  cars, 
though  not  far  enough  to  touch  the  cars,  is  a  defect  in 
the.  roadway  for  which  the  railroad  company  is  liable. 
—a a,  Pac,  Ry.  Co.  v.  Davis,  92  Ala.  301,  9  South.  252, 
25  Am.  St.  Rep.  47.  The  distinction,  as  seen,  betw^een 
the  two  cases  is  that  one  obstruction  is  transient  and 
the  other  permanent,  inhering  in  the  way  itself. 

The  duty  of  a  city  with  regard  to  keeping  its  streets 
in  repair  and  in  a  reasonably  safe  condition  for  travel 
is  a  public  or  governmental  duty,  and  as  hereinbefore 
pointed  out,  in  the  absence  of  a  statute,  expressly  or  im- 
pliedly, imposing  such  duty  on  the  municipality,  it  is 
not  liable  for  a  failure  to  discharge  it  to  one  injured  in 
consequence  of  such  failure. — Authorities,  supra.  And 
even  when  the  statute  imposes  on  the  city  such  a  duty, 
it  is  competent  for  the  Legislature  (the  same  body 
which  created  the  duty)  to  relieve  of  or  limit  the  lia- 
bility for  a  failure  to  discharge  it. — Parsons  v.  San 
Francisco,  23  Cal.  462;  Birmingham  v.  Starr,  112  Ala. 
104,  20  South.  424;  28  Cyc.  1265,  1243. 
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In  this  state,  we  have  observed,  the  statute  limits  the 
liability  to  injuries  resulting  from  "defects"  in  the 
streets,  etc.,  and  we  think  it  clear  that  the  condition 
complained  of  here  is  not  such  a  defect  as  is  contem- 
plated. In  speaking  of  a  similar  statute  the  Supreme 
Court  of  California,  in  Parsons  v.  City  of  San  Fran- 
cisco, 23  Cal.  462,  465,  say:  "We  do  not  think  that 
this  section  is  a  violation  of  the  state  or  national  Con- 
stitution; or  that  it  prevents  any  person  from  enjoying 
the  inalienable  rights  of  life  and  liberty,  or  acquiring, 
possessing,  and  protecting  property,  or  pursuing  and 
obtaining  safety  and  happiness,  as  declared  by  the  first 
section  of  the  state  Constitution ;  or  that  it  has  the  ef- 
fect of  taking  the  property  of  plaintiff  for  public  use 
without  compensation.  The  statute,  while  relieving  the 
city  [a  public  agency]  from  liability,  affords  an  ample 
remedy  against  those  [private  persons]  whose  acts  or 
negligence  were  the  cause  of  the  injury;  and  there  is  evi- 
dently no  violation  of  any  constitutional  right  in  such 
a  provision." 

The  plaintiff  urges  upon  our  consideration  two  cases 
{Garibaldi  v.  O'Connor,  210  111.  284,  71  N.  E.  379,  66 
L.  R.  A.  73,  and  Archer  v.  Johnson  City  [Tenn.]  64  S. 
W.  474),  upon  which  the  present  complaint  is  evident- 
ly grounded,  and  which  as  to  the  facts  are  almost  iden- 
tical with  the  case  stated  in  the  complaint,  but  neither 
of  which  conflicts  in  point  of  law  with  what  we  have 
herein  held.  The  first  case  mentioned  was  a  suit  against 
the  private  persons  who  created  the  nuisance,  and  they 
were  not  inconsistently  with  what  we  have  decided,  held 
liable.  The  second  case,  while  against  the  municipality 
itself,  was  yet  predicated  upon  a  statute  which  imposed 
upon  the  city  the  duty  of  "keeping  its  streets  in  a  rea- 
sonably safe  condition  for  the  traveling  public,"  while 
the  statute  we  are  considering  relieves  of  liability,  ex- 
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cept  for  "defects"  in  the  streets,  etc.  For  another  in- 
teresting case  in  this  connection,  see  Goodivin  v.  Reids- 
ville,  (N.  C.)  76  g.  E.  233. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Blrmlngrhain  Realty  Co.  v.  Thomason. 

Damage  to  Realty  From  Blasting. 

(Decided  May  14,  1912.    Rehearing  denied  June  19,  1912. 
63  South.  65.) 

1.  Explosives;  In  furies;  Pleading. — ^The  2nd  count  of  the  com- 
plaint charging  that  defendant's  servants  or  agents  acting  within 
the  scope  of  their  authority,  knowing  that  the  blasting  would  frighten 
and  endanger  plaintiff  and  his  family,  and  damage  his  property  by 
casting  rock  thereon,  wantonly  caused  rock  or  stone  to  be  cast  on 
his  premises,  was  not  subject  to  the  objection  that  it  charged  wanton 
injury  from  conduct  which  did  not  amount  to  wantonness. 

2.  Same;  Evidence. — "Where  the  complaint  alleged  an  Interference 
with  the  right  of  plaintiff  to  enjoy  his  residence  in  comfort  and 
safety  to  himself  and  family,  evidence  as  to  the  ages  of  his  children 
was  admissible  to  show  the  nature  and  extent  of  the  violation  of 
his  right. 

3.  Same;  Damage. — A  corporation  whose  servants  are  blasting 
under  circumstances  amounting  to  a  nuisance,  is  liable  for  fright, 
sense  of  personal  danger,  and  other  mental  suffering  on  the  part 
of  one  whose  premises  are  invaded  by  stone  thrown  down  by  the 
blast,  and  not  merely  nominal  damages  as  in  the  case  of  an  isolated 
nuisance. 

4.  Nuisance;  Blasting;  Nature  of  Injury. — Where  blasting  opera- 
tions have  been  carried  on  for  a  considerable  period  of  time  with- 
out due  precaution  for  the  safety  of  persons  within  the  danger  zone, 
such  operations  amount  to  a  nuisance. 

5.  Master  and  Servant;  Injuries  to  Third  Persons;  Wantonness ; 
Notice. — Where  a  complaint  against  a  corporation  for  injuries  caused 
by  blasting  alleges  wantonness  on  the  part  of  the  servants  or 
agents  acting  within  the  line  and  scope  of  their  employment,  it  does 
not  become  necessary  to  show  knowledge  of  the  corporation  or  actual 
participation  by  it,  in  the  conduct  complained  of. 

6*  Damages;  Pleading;  Property. — Where  a  complaint  claims  dam- 
ages for  the  commission  of  an  Injury  by  blasting,  and  concludes  with 
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allegation  of  special  damage,  the  fact  that  the  evidence  doeB  not 
8U8tain  the  special  damages  claimed,  does  not  entitle  defendant  to 
the  genera]  charge,  as  such  damages  as  the  law  implies  to  have 
accrued  from  the  wrong  complained  of  may  be  recovered  under  the 
general  claim. 

7.  Satne;  Special. — A  specification  of  damage  is  required  only  as 
to  special  damages — those  of  an  unusual  or  extraordinary  nature, 
not  the  ordinary  consequence  of  the  wrong  complained  of. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  IIod.  A.  O.  Lane. 

Action  by  K.  E.  Thomason  against  the  Birmingham 
Realty  Company  for  injuries  caused  by  blasting.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  second  count  of  the  complaint  is  as  follows,  after 
alleging  the  residence  of  plaintiff  and  his  family,  and 
the  location  of  the  garden  and  outbuildings  on  the  prem- 
ises: "That  the  defendant,  through  its  servants  and 
agents,  acting  within  the  line  and  scope  of  their  author- 
ity, under  their  employment  by  defendant,  l)eginning 
on,  to  wit,  the  1st  day  of  August,  1907,  and  on  divers 
other  dates  since  said  date,  up  to  and  including  the 
present  time,  has  In^en  engagenl  in  blasting  stone  and 
other  substance  near  said  premises,  said  servants  or 
agents  of  plaintiff  so  acting  within  the  line  and  scope 
of  their  authority  under  said  employment,  knowing  that 
the  blasting  of  rock,  stone,  and  other  substances  near 
said  premises  as  they  were  doing  would  greatly  frighten 
plaintiff  and  endanger  his  life,  and  frighten  and  endan- 
ger the  lives  of  his  family,  would  damage  his  live  stock, 
gardens,  premises,  yards,  houses,  and  poultry  by  cast- 
ing (m  plaintiff's  said  dwelling  house,  outhouse,  stable, 
lot,  garden,  and  yard,  so  located  on  said  premises,  said 
rock,  stone,  and  other  substances,  wantonly  caused  said 
rock,  stone,  or  other  substances  to  be  cast  upon  plain- 
tiff's dwelling  house,  outhouse,  stable  and  lot,  garden 
and  yard,  so  located  on  said  premises,  and  as  a  prox- 
imate consequence  thereof  greatly  frightening  and  en- 
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daDgering  plaintiff's  life  as  well  as  plaintiflf's  family, 
greatly  damaging  his  live  stock,  yard,  house,  premises, 
and  poultry,  all  to  plaintiff's  damage,"  etc. 
See,  also,  63  South.  67. 

London  &  Fitts,  for  appellant.  The  rule  of  presump- 
tion in  blasting  cases  is  fully  stated  in  1  Thomp.  on 
Neg.  sec.  770,  and  Sheffield  S.  &  1.  Co.  v,  Salser,  158 
Ala.  515.  This  presumption  is  rebuttable  in  the  sense 
that  it  entirely  disappears  when  the  countervailing 
proof  is  clear  and  free  from  conflict. — /?.  R.  Co.  v.  San- 
dcrSy  145  Ala.  449;  C.  etc.  v.  Vanderhunk,  147  Ala. 
546;  Scales  v.  Edmundson,  71  Ala.  509.  No  negligence 
is  averred  and  none  is  presumed,  the  liability  existing 
wholly  irrespective  of  want  of  care  in  the  blasting  un- 
der the  1st  count. — Authorities  supra.  Wanton  wrong 
is  legal  malice. — R.  R.  Co.  r.  Quujlcy,  21  How.  214; 
Leinkauf  r.  Morris,  65  Ala.  176;  Wilkerson  v.  Searcy, 
71  Ala.  176;  H.  A.  d  B.  R.  R.  Co.  v.  Robinson,  125  Ala. 
483.  The  only  question  is  "are  you  damaged,  and  how 
much?"  The  knowledge  which  entered  into  wanton- 
ness is  never  inferred  from  mere  opportunity  to  know. 
Actual  knowledge  not  notice  is  the  sine  qua  non. — So. 
Ry.  V.  Bunt,  131  Ala.  591 ;  C.  of  Oa.  v.  Freernany  134  Ala. 
354;  i?.  R.  L.  &  P.  Co.  v.  Broimi,  150  Ala.  322.  The  2nd 
count  was  a  count  in  trespass  and  not  in  case. — City 
Del.  Co.  V.  Henry,  139  Ala.  161 ;  /?.  R.  Co.  v.  Freeman, 
140  Ala.  581;  Freeman  v.  R.  R.  Co.,  154  Ala.  619;  Bes- 
semer V.  Doak,  162  Ala.  168.  So  unless  the  2nd  count 
alleges  corporate  wantonness,  it  alleges  no  wantonness 
at  all.— Bir.  Co.  v.  Parker,  156  Ala.  251. 

Frank  S.  White  &  Sons,  for  appellee.  The  2nd 
count  was  not  subject  to  the  criticisms  indulged  but  it 
properly  charged  wantonness. — M.  d  0.  R.  R.  Co.  v. 


Digitized  by 


Google 


538  COURT  OP  APPEALS  [Vol. 

[Birmingham  Realty  Co.  v.  Thomason.] 

aeorffi\  94  Ala.  214 ;  Armstrong's  Case,  125  Ala. ;  B.  R. 
L.  d  P.  Co.  V.  Lee,  153  Ala.  70;  Same  v.  Wise,  149  Ala. 
492;  Same  v,  Selhorsey  165  Ala.  475;  Same  v.  Baker, 

132  Ala.  572.  Under  the  issues  made,  the  age  of  the 
children  waw  admissible  in  evidence.  The  defendant 
was  not  entitled  to  the  general  charge. — Salser  v.  Sloss- 
Sheffield  Co,,  158  Ala.  518;  Bessemer  C.  d  I.  Co.  v. 
Doak,  152  Ala.  165;  17  L.  R.  A.  220.  Defendant  was 
not  entitled  only  to  recover  damages  done  his  proper- 
ty, but  also  such  other  damages  as  naturally  flowed 
from  the  wrong  done. — Doicell  v.  King,  97  Ala.  635;  86 
Ala.  587;  58  Ala.  211;  24  Ala.  130.  The  plaintiff  was 
certainly  entitled  to  nominal  damages  which  robbed  de- 
fendant of  the  right  to  the  affirmative  charge. — W.  U. 
T.  Co.  V.  Dickens,  148  Ala.  485.  The  evidence  showed 
a  trespass  and  a  nuisance. — Bir.  0.  d  M.  Go.  v.  Oroover, 
159  Ala.  276.  Defendant  was  not  entitled  to  the  affirma- 
tive charge  to  the  2nd  count. — Hiw  v.  Swift  Creek  Co., 

133  Ala.  425;  L.  d  N.  v.  Smith,  141  Ala.  342;  B.  R.  L. 
d  P.  Co.  V.  Nolan,  134  Ala.  322;  A.  G.  S.  v.  Sellers,  93 
Ala. 

WALKER,  P.  J.— We  are  not  of  opinion  that  the 
second  count  of  the  complaint  as  amended  was  subject 
to  the  ground  of  demurrer  to  it  now  relied  on  by  the 
counsel  for  the  appellant,  which  suggested  its  failure 
to  allege  or  show  how  or  in  what  manner  the  defendant 
(the  appellant  here)  was  guilty  of  wantonness.  As 
we  construe  that  count  of  the  complaint  with  the  ad- 
dition to  its  averments  made  by  the  amendment,  the 
wanton  conduct  complained  of  is  that  of  the  defendant's 
employees  acting  within  the  line  or  scope  of  their  em- 
ployment. Their  conduct,  as  it  is  described  in  the  count 
as  amended,  is  shown  to  have  been  wanton,  as  it  is  plain- 
ly averred  that  they,  knowing  that  the  blasting  opera- 
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tions  as  they  were  carrying  them  on  for  the  defendant 
near  the  plaintiff's  premises,  upon  which  he  resided 
with  his  family,  would  greatly  frighten  plaintiff  and 
endanger  his  life,  and  frighten  the  members  of  his  fam- 
ily and  endanger  their  lives,  and  would  damage  his  live 
stock,  poultry,  garden,  yard,  and  houses,  by  casting 
thereon  rock,  stone,  and  other  substances  wantonly  caus- 
ed said  rock,  stone,  and  other  substances  to  be  cast  on 
plaintiff's  dwelling  house,  outhouses,  stable,  lot,  garden, 
and  yard,  and  thereby  endangered  the  lives  of  the  plain- 
tiff and  his  family  and  damaged  his  propery.  The  count 
was  not  subject  to  the  criticism  that  its  description  of 
the  conduct  which  it  characterizes  as  wanton  fails  to 
show  that  it  was  wanton.  The  pleading  was  not  de- 
fective in  the  respect  in  which  the  complaints  in  the 
cases  referred  to  in  this  connection  by  the  counsel  for 
the  appellant  {Birmingham  Ore  Co.  v.  drover,  159  Ala. 
276,  48  Sbuth.  682,  Southern  Railway  Co.  v.  Bunt,  131 
Ala.  591,  32  South.  507)  were  held  to  be  faulty,  because 
of  the  failure  of  their  specific  averments  of  the  facts  re- 
lied on  to  show  that  the  defendant  was  guilty  of  the 
breach  of  duty  averred  in  general  terms  as  the  ground 
of  the  plaintiff's  right  of  recovery.  In  other  words,  it 
did  not  count  on  wantonness,  and  at  the  same  time  show 
by  its  specific  averments  that  the  conduct  relied  on 
did  not  amount  to  wantonness.  It  shows  that  what  the 
defendant's  employees  did,  within  the  line  or  scope  of 
their  employment,  was  with  a  knowledge  of  the  hurtful 
consequences  therefrom  resulting  to  the  plaintiff,  his 
family,  and  his  property,  and  with  reckless  indifference 
to  such  consequences.  In  doing  this  it  sufficiently  aver- 
red or  showed  wantonness. — Montgomery  Street  Ry.  Co. 
V.  Rice,  142  Ala.  674,  38  South.  857. 

The  action  of  the  court  in  permitting  the  plaintiff  to 
prove  the  ages  of  his  children  is  assigned  as  error.    One 
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of  the  features  of  the  alleged  wrong,  as  it  was  specifical- 
ly complained  of,  was  its  result  in  impairing  or  inter- 
fering with  the  plaintiff's  right  to  enjoy  his  place  of 
residence  in  comfort  and  safety  to  himself  and  the  mem- 
bers of  his  family.  Evidence  as  to  what  family  the 
plaintiff  had  and  as  to  the  ages  of  his  children  was  per- 
tinent on  the  inquiry  as  to  the  nature  and  extent  of  the 
violation  of  his  rights  in  that  regard  resulting  from 
the  conduct  complained  of.  The  evidence  objected  to 
was  appropriate  to  support  averments  of  the  complaint, 
and  no  valid  ground  of  objection  to  it  has  been  pointed 
out. 

The  claim  that  the  defendant  was  entitled  to  the  gen- 
eral affirmative  charge,  requested  in  its  behalf  as  to  the 
first  count  of  tlie  complaint  as  it  was  amended,  is  based 
upon  a  construction  of  the  averments  of  that  count  un- 
der which  its  claim  to  damages  is  confined  or  limited  to 
special  damages  for  frightening  the  plaintiff  and  mem- 
bers of  his  family  and  endangering  their  lives;  the  con- 
tention being  that  there  was  an  absence  of  evidence  tend- 
ing to  prove  that  the  plaintiff  sustained  the  special  dam- 
ages alleged.  We  do  not  construe  that  count  as  so  lim- 
iting the  plaintiff's  claim  to  damages.  It  plainly  claims 
the  amount  of  damages  sought  to  be  recovered  for  the 
commission  of  the  wrong  alleged,  and  concludes  with 
an  allegation  to  the  effect  that  the  plaintiff  was  special- 
ly damaged  in  the  respect  above  mentioned. 

Such  damages  as  the  law  implies  or  presumes  to  have 
accrued  from  the  wrong  complained  of  were  recoverable 
under  the  general  claim  of  damages  made  in  the  first 
paragraph  of  that  count,  which  were  not  required  to  be 
specifically  set  forth;  such  specification  being  required 
only  as  to  damages  known  as  special  damages,  or  such 
as  are  of  an  unusual  or  extraordinary  nature,  and  not 
the  ordinary  consequence  of  the  wrong  complained  of. 
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—Dowdall  V,  King,  97  Ala.  635,  12  South.  405;  13  Cyc. 
175,  183.  The  count  avers  that  for  more  than  a  year 
the  defendant  by  its  employees  had  been  so  conducting 
its  blasting  operations  near  the  plaintiff's  residence 
that  large  quantities  of  rock  and  other  material  were 
thrown  upon  his  premises,  dwelling  house,  outhouses, 
yard,  and  garden,  and  the  evidence  offered  in  support 
of  these  averments  was  to  the  effect  that  as  results  of 
the  blasting  large  rocks  were  continually  thrown  upon 
the  plaintiff's  premises,  causing  injury  to  the  roofs  of 
his  residence  and  barn,  to  the  vegetables  in  his  garden, 
covering  his  cattle  yard  so  that  they  had  to  be  removed 
to  enable  his  cattle  to  lie  down,  many  times  the  flying 
rocks  barely  missing  the  plaintiff's  head  when  he  had  no 
notice  whatever  that  a  blast  was  about  tb  be  made,  etc., 
etc.  It  is  not  supposed  that  the  plaintiff's  right  to  re- 
cover general  damages  for  the  commission  of  such  a 
wrong  would  seriously  be  denied,  except  upon  the 
ground  that  he  had  failed  to  claim  them.  The  count  in 
question  did  not  fail  to  assert  such  claim.  In  view  of 
the  general  demand  of  damages  with  which  that  count 
commences,  the  plaintiff's  claim  to  damages  asserted 
in  that  count  cannot  be  confined  to  the  special  damages 
alleged  to  have  been  sustained.  The  refusal  to  give  the 
charge  in  question  cannot  be  held  to  have  been  errone- 
ous on  the  ground  suggested. 

Error  is  imputed  to  the  action  of  the  court  in  refus- 
ing to  give  the  general  afl8rmative  charge  requested  in 
behalf  of  the  defendant  as  to  the  second  count  of  the 
complaint  as  it  was  amended,  principally  upon  the 
ground  tliat  there  was  an  absence  of  evidence  of  actual 
participation  by  the  defendant  corporation  in  the  wrong 
complained  of.  This  contention  involves  the  claim  that 
the  charge  of  wantonness  made  in  that  count  is  against 
the  defendant  corporation  itself.    This  claim  also  is  bas- 
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ed  upon  a  construction  of  the  pleading  different  from 
that  adopted  by  the  court.  As  has  been  stated  already, 
we  construe  that  count  as  charging  wantonness  on  the 
part  of  the  defendant's  employees  acting  within  the 
line  and  scope  of  their  employment.  It  follows  that, 
to  sustain  the  averments  of  that  count,  evidence  was  not 
required  to  show  knowledge  of,  or  actual  participation 
by,  the  defendant  corporation  in  the  conduct  complain- 
ed of.  This  statement  disposes  of  the  principal  ground 
upon  which  the-  ruling  in  question  is  assailed,  without 
inquiring  whether  the  evidence  of  the  continuance  of 
the  conditions  complained  of,  after  the  defendant  had 
formal  notice  through  its  general  manager  of  the  injury 
and  peril  in  which  they  involved  the  plaintiff  and  his 
property,  was  such  as  to  indicate  wantonness  on  the 
part  of  the  defendant.  There  is  little  basis  for  the  claim 
that  the  evidence  going  to  show  the  continuance  of  the 
blasting  operations  in  the  manner,  for  the  length  of 
time,  and  involving  such  a  palpable  interference  with 
the  plaintiff's  right  to  enjoy  his  place  of  abode  with  rea- 
sonable safety  for  himself,  his  family,  and  his  property, 
as  indicated  above,  was  not  such  as  to  furnish  support 
for  a  reasonable  inference  that  the  persons  immediately 
in  charge  of  those  operations,  and  being  where  they 
could  see  what  was  going  on,  were  aware  of  the  hurt- 
ful consequences  resulting  thereby  to  nearby  premises 
and  their  occupants,  and  acted  in  such  reckless  disre- 
gard of  the  consequences  as  to  subject  their  conduct  to 
the  imputation  of  wantonness. 

The  charge  requested  by  the  defendant  to  the  effect 
that  the  plaintiff  could  not  be  allowed  more  than  nom- 
inal damages  was  properly  refused.  Under  the  allega- 
tions and  the  supporting  evidence  in  the  case  the  blast- 
ing operations,  as  carried  on  throughout  a  considerable 
period  of  time,  without  due  precautions  being  taken  for 
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the  safety  of  persoDs  or  property  within  the  zone  of  dan- 
ger therefrom,  amounted  to  more  than  an  isolated  tres- 
pass, and  assumed  the  proportions  of  a  nuisance  as  re- 
gards the  plaintiff's  neighboring  premises,  involving  in- 
jury to  his  property  and  real  or  reasonably  apprehended 
peril  to  himself  and  to  members  of  his  family. — Bir- 
mingham  Ore  &  Mining  Co.  v.  Orover,  159  Ala,  276,  48 
South.  682;  Sloss-Sheffield  Steel  d  Iron  Co.  v.  falser, 
158  Ala.  511,  48  South.  374;  29  Cyc.  1167. 

The  commission  of  such  a  wrong  subjects  the  wrong- 
doer to  liability  for  something  more  than  nominal  dam- 
ages, and  in  assessing  damages  in  such  a  case  account 
may  be  taken  of  and  compensation  allowed  for  the 
fright,  sense  of  personal  danger,  or  other  mental  suffer- 
ing shown  by  the  evidence  to  be  the  proximate  and  nat- 
ural consequence  of  the  repeated  trespasses  committed 
under  such  circumstances. — Mattingly  v.  Houston,  167 
Ala,  167,  52  South.  78;  Engle  v.  Simmons,  148  Ala.  92, 
41  S^uth.  1023,  7  L.  R.  A.  (N.  S.)  96,  121  Am.  St.  Rep. 
59,  12  Ann.  Cas.  740;  Snedecw  v.  Pope,  143  Ala.  275, 
39  South.  318;  38  Cyc.  1137. 

The  assignment  of  error  based  upon  the  action  of 
the  court  in  overruling  the  defendant's  motion  for  a  new 
trial  is  sought  to  be  supported  by  considerations  which 
already  have  been  disposed  of  adversely  to  the  appel- 
lant by  what  has  been  said  in  reference  to  other  assign- 
ments of  error.  We  do  not  find  that  the  appellant  has 
any  just  ground  of  complaint  against  any  ruling  of  the 
trial  court. 

Affirmed. 
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Barnard  v.  Irwin. 

Assault  and  Battery. 

Decided   June   5,    1913.     Rehearing   denied    June   19,    1913. 
r>2  South.  9(53.) 

1.  Judgment;  Default;  Nil  Dicit, — ^There  is  no  material  distinc- 
tion between  a  judgment  by  default  and  a  Judgment  nil  dicit. 

2.  Same;  Default. — Where  a  defendant  has  pleaded  the  general 
issue  thereby  putting  plaintiff  to  proof  of  his  allegations,  a  judg- 
ment nil  dicit  cannot  be  rendered  because  of  defendant's  failure 
to  appear  or  sustain  and  insist  upon  his  plea,  although  his  failure 
would  amount  to  a  waiver  of  an  affirmative  plea. 

Appeal  from  Birmingham  City  Court. 

Heard  before  iron.  C.  C.  Nesmith. 

Action  by  S.  L.  Irwin  against  W.  H.  Barnard  for 
damages  for  an  assault  and  battery.  Judgment  by  de- 
fault or  nil  dicit  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

H.  A.  Dickinson,  for  appellant.  Where  a  negative 
plea  is  on  file,  a  judgment  by  default  or  nil  dicit  can- 
not be  rendered  against  a  defendant,  although  he  fails 
to  appear,  and  prove  or  insist  upon  his  plea.  Such 
conduct  might  amount  to  a  waiver  of  an  affirmative 
plea,  but  does  not  amount  to  a  waiver  of  the  general 
issue. — Thomas  v.  Brown,  1  Stew.  412;  Griggs  v.  Gil- 
mer, 54  Ala.  430;  Green  v,  Jones,  102  Ala,  303;  Clem^ 
enis  V,  May  field  Woolen  Mills,  128  Ala,  332. 

W.  K.  Tekry,  for  appellee.  The  judgment  nil  dicit 
is  substantially  the  same  as  a  judgment  by  default. — Ex- 
part  e  Parker,  54  South.  572.  Where  a  plea  appears  of 
record  undisposed  of,  and  the  judgment  entry  recites 
that  defendants  said  nothing  in  bar  of  plaintiff's  right, 
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it  is  conclusive  that  such  plea  was  waived. — McCuIlom 
V.  Hogan,  1  Ala.  515;  Home  Protection  Co.  v.  Caldwell 
Bros.,  85  Ala.  607. 

PELHAM,  J. — The  appellant  complains  that  judg- 
ment by  default  or  nil  dicit  was  rendered  against  him 
notwithstanding  he  had  filed  pleas  in  the  cause  in  which 
the  judgment  was  entered.  The  judgment  entry  set  out 
in  the  transcript  affirmatively  shows  that  when  the  case 
was  regularly  called  for  trial  the  defendant  did  not  in- 
sist upon  his  pleas,  or  otherwise  defend  the  suit,  and 
that,  the  defendant  being  called  and  making  no  response, 
judgment  was  accordingly  rendered  against  him. 

The  appeal  is  on  the  record  without  a  bill  of  excep- 
tions, and  it  may  be  assumed  in  support  of  the  judgment 
set  out  in  the  record,  nothing  appearing  in  the  transcript 
going  to  show  that  the  pleas  were  insisted  upon,  or 
that  the  defendant  offered,  or  even  undertook  to  offer, 
any  defense  to  the  plaintiff's  cause  of  action,  that  the 
pleas  were  abandoned  or  waived.  It  has  been  held  that 
a  waiver  or  abandonment  of  pleas  not  verified  by  affi- 
davit may  be  presumed  when  the  transcript  shows  a 
judgment  entered  under  such  conditions  and  there  is 
nothing  in  the  record  to  show  that  the  pleas  were  in- 
sisted upon. — Hutchinson  &  Wilson  v.  Poioell,  92  Ala. 
619,  9  South.  170;  Schwarz  v.  Oppenheimer,  Strauss  d 
Co.,  90  Ala.  462,  8  South.  36;  McCollom  &  Chapel  v. 
Hogan,  Ex.,  etc.,  1  Ala.  515. 

There  is  no  material  distinction  in  its  effect  and  oper- 
ation between  a  judgment  by  default  and  a  judgment 
nil  dicit— ^a?  pa^rte  Parker  et  ah,  172  Ala.  136,  54 
South.  572. 

The  record  presents  no  reversible  error,  and  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Affirmed. 
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ON  APPLICATION  FOE  REHBABIN6. 

The  appellant  in  filing  this  application  for  a  rehear- 
ing contends  that,  in  holding  in  the  original  opinion 
that  the  pleas  filed  in  this  case  might  be  deemed  as 
waived,  the  distinction  between  negative  and  affirma- 
tive pleas  is  not  taken  into  consideration,  and  that,  as 
the  record  in  this  case  shows  that  the  judgment  nil 
dicit,  or  by  default,  was  rendered  against  the  defendant 
when  he  had  on  file  a  plea  of  "not  guilty"  (the  general 
issue),  no  abandonment  or  waiver  could  apply  or  be  pre- 
sumed as  against  this  negative  plea,  putting  upon  the 
plaintiff  the  burden  and  necessity  of  proving  the  mate- 
rial averments  of  the  complaint  before  the  defendant  is 
required  to  make  any  defense,  or  do  anything  more  or 
further  in  the  premises.  In  support  of  this  contention 
we  are  cited  to  the  case  of  Thonvas  v.  Brovyn,  1  Stew. 
412,  where  it  is  said  in  the  opinion  of  the  court :  "But 
the  plaintiff  generally,  and  more  especially  in  assump- 
sit when  the  general  issue  is  pleaded,  is  bound  to  sub- 
mit his  case  to  a  jury,  and  support  it  by  showing  a  com- 
plete cause  of  action  before  the  defendant  is  required 
to  introduce  any  evidence  or  make  any  defense  but  file 
his  plea.  The  fact,  then,  of  his  having  claimed  his  de- 
fense must  be  presumed,  and  does  sufficiently  appear 
from  his  having  done  all  which  the  law  requires  to  erx- 
title  him  to  it.  I  am  then  of  opinion  that  the  court  be- 
low erred  in  rendering  judgment  by  default  when  there 
was  a  plea  filed  in  due  time,  and  which  had  not  been 
withdrawn."  "It  will  be  conceded  that  the  plea  filed 
was  the  proper  plea  to  the  action,  and  the  one  of  all 
others  best  adapted  to  the  admission  of  evidence  for  full 
defense.  It  is  equally  clear  that  the  defendant  had  the 
right  to  plead  it  if  he  had  the  right  to  make  his  defense ; 
and,  having  pleaded  it,  the  court  had  no  power  to  treat 
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it  as  a  nullity,  by  entering  judgment  by  default,  until 
it  was  yi^ithdrawn  by  the  act  of  the  party  himself/^ 
(Italics  ours.) 

The  judgment  nil  dicit  was  rendered  in  this  ease  with 
a  writ  of  inquiry  to  ascertain  the  damages,  just  as  in 
the  case  of  Clements  v.  May  field  Woolen  MillSj  128  Ala. 
332,  29  South.  10  (also  cited  by  appellant).  In  that 
case,  under  similar  conditions  as  to  the  rendition  of  such 
a  judgment  when  a  negative  plea  was  on  file,  it  was  said : 
"The  only  question  presented  is  whether  the  judgment 
shall  be  reversed  in  that  it  is  one  only  by  nil  dicit  with 
a  writ  of  inquiry,  for  the  jury  to  ascertain  merely  the 
amount  of  damages  to  which  the  plaintiff  was,  under 
the  judgment  rendered,  entitled.  The  defendant  hav- 
ing appeared  and  entered  his  pleas  of  non  assumpsit, 
it  was  manifestly  erroneous  to  enter  judgment  nil  dicit 
against  him. — Oreen  v.  Jones,  102  Ala.  303  [14  South. 
630].  The  defendant  was  entitled  to  have  the  credibil- 
ity of  the  evidence  offered  by  the  plaintiff  to  sustain  the 
account  passed  on  by  the  jury,  which  right,  in  the  judg- 
ment rendered,  he  was  denied."  It  was  held  to  be  "man- 
ifestly erroneous"  to  enter  judgment  by  default  against 
the  defendant  in  the  case  of  Oreen  v.  Jones  Bros.,  102 
Ala.  303,  14  South.  630,  when  the  defendant  had  inter- 
posed a  negative  plea ;  and  to  the  same  effect  is  the  case 
of  Grigg,  Adm^r,  v.  Gilmer,  54  Ala.  425,  cited  approving- 
ly in  Green  v,  Jones,  supra.  See,  also,  McCoy  v.  Har- 
rell,  Nichols  &  Co.,  40  Ala.  232 ;  Crow  v.  Bank,  5  Ala. 
249. 

Two  of  the  cases  cited  in  the  original  opinion  {Hutch- 
inson d  WiUo^i  17.  Powell,  92  Ala.  619,  9  South.  170, 
and  Schicarz  v.  Oppenheimer,  Strauss  d  Co.,  90  Ala. 
462,  8  South.  36)  base  the  holding  that  an  abandonment 
or  waiver  of  a  plea  may  be  presumed  when  the  defend- 
ant does  not  appear  to  sustain  or  insist  on  it,  and  that 


Digitized  by 


Google 


548  COURT  OF  APPEALS  [Vol. 

[Barnard  v.  Irwin.] 

a  judgment  by  default  or  nil  dicit  is  justified  and  prop- 
er under  such  circumstances,  on  the  theory  that  the 
pleas  filed  were  affirmative  pleas.  When  only  pleas  of 
that  nature  have  been  filed,  the  onus  is  not  cast  upon 
the  plaintiff  of  proving  the  complaint,  as  is  the  case 
when  a  negative  plea  has  been  filed,  for  the  affirmative 
pleas  in  effect  admit  the  allegations  of  the  complaint, 
and  merely  deny  the  plaintiff's  right  to  maintain  the 
action  because  of  the  affirmative  matter  pleaded,  which 
the  defendant  is  bound  to  prove;  and,  upon  his  failure 
to  appear  and  insist  upon  his  pleas  of  this  nature  and 
discharge  the  burden  upon  him,  he  is  in  default,  and  the 
court  may  enter  judgment  nil  dicit  or  by  default  against 
him,  for  at  most  this  form  of  judgment  could  be  no 
more,  under  these  circumstances,  than  a  mere  irregular- 
ity from  which  no  injury  resulted. — Hutchinson  d  Wil- 
son V.  Powell^  supra,  and  authorities  there  cited.  The 
same  reason  does  not  exist,  and  the  same  rule  could  not 
apply,  where  the  plea  on  file  is  a  negative  plea,  casting 
on  the  plaintiff  the  burden  of  proving  the  averments  of 
his  complaint  before  the  defendant  is  required  to  take 
any  action,  make  any  move,  or  offer  any  defense  what- 
ever. 

The  other  case  cited  in  the  original  opinion  {McCoh 
lorn  &  Chapel  t\  Uogan^  Ex.,  etc.,  1  Ala.  515)  is  clearly 
out  of  line,  and  not  in  harmony  with  the  opinions  in 
any  of  the  other  cases  on  this  proposition,  and  in  effect 
has  been  overruled  on  this  point  by  the  holdings  in 
the  later  cases  above  discussed. 

Our  conclusion  is  that  the  contention  made  by  the 
appellant  in  his  application  for  a  rehearing  is  well 
founded.  The  application  is  therefore  granted,  the  for- 
mer order  of  affirmance  is  set  aside,  and  the  judgment 
appealed  from  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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PhlUlps-Neely  Mercantile  Co.  v.  Banks. 

Destroying  Lien. 

(Decided   June  21,   1913.    Retiearing  denied   July   8,   1913. 
63  South.  31.) 

1.  Frauds;  Statute;  Agreements  Not  to  be  Performed  Within  the 
Year, — A  verbal  contract  entered  into  In  August  or  November  for 
the  rent  of  land  for  one  year  to  begin  January  1,  following,  is  ob- 
noxious to  subdivision  1,  sec.  4289,  Code  1907,  since  it  is  not  to  be 
performed  within  twelve  months  from  its  making. 

2.  Same;  Effect  of  Performance, — ^A  verbal  contract  when  fully 
performed  becomes  a  binding  contract  from  its  inception  under  the 
doctrine  of  relation,  although  originally  voidable  as  obnoxious  to 
the  statute  of  frauds. 

3.  Mortgages;  Crops;  Interest  of  Mortgagor. — In  order  for  a  mort- 
gage on  crops  to  be  grown  in  the  future  to  create  a  lien  on  such 
crops,  the  mortgagor  must,  at  the  time  of  the  execution  of  the  mort- 
gage, have  owned  or  had  some  interest  in  the  lands  on  which  the 
crops  are  to  be  grown. 

4.  Same. — ^A  verbal  rental  contract  will  create  a  sufficient  inter- 
est in  the  land  to  support  a  mortgage  on  crops  to  be  grown  thereon, 
although  the  contract  could  be  avoided  on  account  of  the  statute 
of  frauds,  such  contract  being  merely  voidable  and  not  void. 

Appeal  from  City  Court  of  Gadsden. 

Heard  before  Hon.  John  H.  Disqub. 

Action  by  the  Phillips-Neely  Mercantile  Company 
against  T.  C.  Banks,  for  damages  for  destruction  of  a 
lien.  Judgment  for  defendant  and  plaintiff  appeals. 
Reversed  and  remanded. 

J.  R.  FoEMAN,  for  appellant.  The  benefit  of  the  stat- 
ute of  frauds  is  not  available  unless  specially  pleaded  by 
one  having  a  right  to  set  up  the  defense,  and  such  con- 
tracts are  voidable  merely  and  not  void,  and  a  stranger 
to  the  contract  cannot  set  up  its  invalidity. — Marsh  v. 
Frick,  1  Ala.  App.  649;  Carter  v.  Fisher,  127  Ala.  53; 
Kling  v.  Tunstall,  124  Ala.  268;  Strauss  v.  Siting,  110 
Ala.  132;  Harper  v.  Campbell,  102  Ala.  342,  and  author- 
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ities  there  cited.  A  verbal  contract  fully  performed  is 
binding  although  originally  obnoxious  to  the  statute. — 
Oafford  v.  Stern,  51  Ala.  444;  Myers  v.  Mitchell,  75 
Ala.  475;  Shapespere  v.  Alba,  76  Ala,  351;  Lavender 
V.  Hall,  60  Ala.  214;  Bains  v.  Wells,  107  Ala.  569;  City 
of  Greenville  v.  Greenville  Water  Works,  125  Ala,  510. 
The  mortgagor  of  crops  must  have  some  interest  in  the 
land  at  the  time  of  executing  the  mortgage  to  create  a 
lien  by  his  mortgage. — Burns  v.  Ca/mphell,  71  Ala.  289 ; 
F.  U.  W.  Co.  V.  Mcintosh,  56  South.  103 ;  Young  v.  Hall, 
4  Ala.  App.  603. 

GhK)DHUB  &  Brindley,  for  appellee.  At  the  time  San- 
ford  executed  a  mortgage  to  appellant  he  was  without 
such  interest  in  the  land  as  would  create  a  lien  on  the 
crops  to  be  grown  thereon. — Young  v.  Hall,  4  Ala.  App. 
603;  i^.  U.  W.  Co,  v.  Mcintosh,  1  Ala.  App.  407;  MoNeel 
V.  Henderson,  1  Ala.  App.  405.  Under  the  present  stat- 
ute, contracts  which  violate  the  statute  of  fraud,  are  void 
and  not  voidable. — Prestioood  v.  Carleton,  162  Ala,  342; 
20  Cyc.  279;  71  Minn.  114;  22  Wis.  501;  57  Mo.  241; 
Flimi  V.  Barker,  64  Ala.  193. 

THOMAS,  J. — During  the  month  of  August  or  Sep- 
tember, 1910,  one  J.  P.  Sanford  verbally  rented  from 
Luke  Stephens  a  farm  in  Etowah  county,  Ala.,  for  the 
year  1911.  He  was  to  get  possession  on  January  1, 
1911,  or  sooner  if  the  tenant  for  1910  should  before  that 
date  finish  up  his  crop  and  move.  During  Christmas 
week  of  1910  the  tenant  did  move,  and  Sanford  then 
entered  into  possession  of  the  premises,  and  raised  a 
crop  of  cotton  thereon  in  1911,  a  part  of  which  he  sold 
and  delivered  to  the  defendant,  T.  C.  Banks.  The  plain- 
tiff, appellant  here,  brought  this  suit  against  said 
Banks,  seeking  thereby  to  recover  from  him  for  the  de- 
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struction  of  an  alleged  lien  claimed  by  it  on  the  cotton 
so  sold  him  by  the  said  J.  F.  Sanford. 

This  lien  arises,  if  at  all,  by  virtue  of  a  mortgage  ex- 
ecuted to  plaintiff  by  said  J.  F.  Sanford  on  October  29, 
1910,  which  was  duly  recorded  in  the  probate  office  of 
Etowah  county  on  the  2d  day  of  November,  1910,  and 
which  covered,  among  other  property,  "the  entire  crop 
of  cotton,  corn,  etc.,  which  the  said  Sanford  might  raise, 
or  cause  to  be  raised,  or  which  might  accrue  to  him  as 
rent,  on  his  own  or  any  other  lands  in  Etowah  county, 
Alabama,  during  the  year  1911."  It  will  be  observed 
that  this  mortgage  was  executed  after  said  Sanford  had 
made  the  said  parol  rental  contract  with  Luke  Stephens, 
but  before  said  Sanford  got  possession  of  the  rented 
premises,  and  before  the  commencement  of  the  rental 
term.  It  is  clear  that  that  contract  of  renting,  being 
only  verbal,  and  not  to  be  performed  within  12  months 
from  its  making,  was  obnoxious  to  subdivision  1  (Code 
1907,  §  4289)  of  our  statute  of  frauds.— Wfcife  v.  Levy, 
93  Ala.  484,  9  South.  164;  Oliver  v.  Gold  Life  Ins.  Co,, 
82  Ala.  417,  2  South.  445;  Martin  v.  Blanchett,  77  Ala. 
288;  Bain  v.  McDonald,  111  Ala.  269,  20  South.  77.  It 
being  so,  and  that,  too,  at  the  time  that  the  mortgage 
was  executed  to  plaintiff  on  the  crops  to  be  grown  on 
the  premises  embraced  in  it,  did  Sanford,  the  mortgagor 
and  lessee  under  said  contract,  have  by  virtue  of  the 
contract  such  an  interest  in  the  lands  covered  by  it 
that  he  could  make  a  valid  mortgage  of  the  crops  to  be 
grown  thereon  for  the  year  of  the  lease,  when  such 
crops  were  in  fact  subsequently  grown  by  him  thereon, 
in  pursuance  of  the  contract  of  lease — neither  he  nor 
the  lessor,  Stephens,  ever  having  attempted  to  avoid 
the  contract,  but  each  having  fully  performed  it  ac- 
cording to  its  terms,  before  this  suit  was  brought  by 
plaintiff,  the  mortgagee,  against  Banks,  a  third  party, 
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for  the  conversion  of  a  part  of  such  crops?  The  lower 
court  held  that  the  mortgage  conveyed  no  interest  in  the 
crops,  and  accordingly  there  was  verdict  and  judgment 
for  defendant.  In  this,  we  are  of  opinion  the  court  was 
in  error. 

While  it  is  true  that  in  order  for  a  mortgage  to  create 
a  lien  on  crops  to  be  grown  in  the  future,  the  mortgagor 
must,  at  the  time  of  the  execution  of  the  mortgage,  have 
owned  or  had  some  interest  in  the  lands  on  which  the 
crops  are  to  be  grown  {Windham  v.  Stephenson,  156 
Ala.  345,  47  South.  280,  19  L.  R.  A.  [N.  S.]  910,  130 
Am.  St.  Rep.  *  102 ;  McNeill  v.  Henderson,  1  Ala.  App. 
405,  55  South.  269 ;  Farmers'  Union  v.  Mcintosh,  1  Ala- 
App.  407,  56  South.  102;  Young  v.  Hail,  4  Ala.  App. 
603,  58  South.  789),  yet  we  think  that  an  interest  suf- 
ficient to  this  end  may  be  created  by  a  contract  for  the 
lease  of  the  lands,  although  the  contract  is  of  such  a 
character  that,  on  account  of  the  statute  of  frauds,  it 
might  be  subsequently  avoided,  before  its  performance, 
by  either  of  the  parties  to  it,  without  incurring  a  legal 
liability  to  the  other  {Kling  v.  Tunstall,  124  Ala.  268, 
27  South.  420).  Such  a  contract  is  not  void,  but  is 
merely  voidable.— fiain  v.  Wells,  107  Ala.  562, 19  South. 
774 ;  Cooper  v.  Hornshy,  71  Ala.  62 ;  Comer  v.  Sheehan, 
74  Ala.  452;  Shakespeare  v.  Alba,  76  Ala.  351.  The 
case  of  Prestwood  v.  Carlton,  162  Ala.  346,  50  South. 
254,  cited  by  appellee,  does  not  decide  to  the  contrary. 

The  fact  that  the  contract  might  have  been  avoided 
does  not  destroy  its  efficacy  or  vitality  when  it  has  not 
been  avoided,  but  has  been,  as  here,  fully  performed. — 
Kling  v.  TunstaU,  supra.  By  that  performance,  under 
the  doctrine  of  relation,  it  becomes  and  was  a  binding 
contract  from  its  inception,  creating  then  a  leasehold 
interest  for  the  year  1911  in  the  lands  on  which  the 
mortgaged  crops  were  raised.     The  only  contingency 
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which  could  have  destroyed  it  never  happened;  hence 
we  are  of  opinion  that  the  lien  of  the  mortgage  attach- 
ed to  the  crops  raised,  under  that  contract,  on  the  lands. 
Of  course,  when  the  mortgage  was  given  it  was  pos- 
sible that  the  contract  might  later,  before  the  anticipat- 
ed crops  came  into  existence,  be  avoided,  arid  the  mort- 
gage thus  rendered  nugatory.  This  same  element  of 
uncertainty,  different  only  in  character,  would  have  ex- 
isted, however,  even  if  the  contract  of  rental  had  been 
in  writing,  and  had  met  every  requirement  of  the  statute 
of  frauds;  for  even  then  the  mortgagor  could  have  de- 
clined to  perform  the  contract,  or  the  lessor  could  have 
breached  it  by  conveying  the  lands  to  an  innocent  pur- 
chaser, without  notice  of  the  contract.  In  either  event 
no  crops  subject  to  the  mortgage  would  have  come  into 
existence,  yet  it  is  not  to  be  doubted  that  in  such  case 
the  mortgage  would  have  been  valid  when  made.  In 
case  of  such  a  breach  of  the  rental  contract,  whether  by 
the  lessor  or  the  lessee,  the  position  of  the  mortgagee  of 
the  lessee  is  the  same,  whether  the  contract  be  one  ob- 
noxious or  one  not  obnoxious  to  the  statute  of  frauds; 
since  in  each  such  case  no  crops  would  ever  come  into 
existence  to  which  the  mortgage  could  attach.  Why, 
then,  should  not  the  position  of  the  mortgagee  be  the 
same  when  the  rental  contract  (whether  it  be  one  obnox- 
ious or  one  not  obnoxious  to  the  statute  of  frauds)  is 
faithfully  kept  by  the  lessor  and  the  lessee,  and  when, 
in  pursuance  of  it,  crops  are  brought  into  existence  to 
which  the  mortgage  can  attach?  If  the  breach  of  each 
by  either  of  the  parties  visits  the  same  incidental  mis- 
fortune on  the  mortgagee,  it  would  seem  that  the  per- 
formance of  each  by  both  the  parties  ought  to  confer 
on  him,  as  such  mortgagee,  the  same  incidental  benefit. 
It  is  not  within  his  power  to  force  either  the  breach  or 
performance  of  either  class  of  contract.    As  to  whether 
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his  rights  as  a  lienholder  on  the  crops  to  be  grown  ever 
matui:^  depends  entirely  upon  the  action  of  the  parties 
to  the  rental  contract,  be  it  obnoxious  or  not  to  the  stat- 
ute of  frauds ;  depends  on  whether  they  keep  it  or  breach 
it.  Whether  it  be  the  one  class  of  contract  or  the  oth- 
er can  therefore  make  no  difference  to  him  or  in  his 
rights.  As  between  the  parties  themselves,  there  is  no 
difference  between  the  two  classes  of  contracts  of  the 
kind  here  considered,  provided  both  of  them  be  kept. 
The  only  instance  in  which  a  difference  would  arise 
would  be  in  case  of  a  breach,  which  has  not  here  oc- 
curred. In  such  a  case,  the  contract  obnoxious  to  the 
statute  of  frauds  would  impose  no  liability  on  the  party 
breaching  it,  if  the  statute  were  pleaded;  while  the  one 
not  obnoxious,  if  so  breached,  would. 

We  are  therefore  of  opinion  that  the  rental  contract 
here  considered  did  confer  such  an  interest  on  the  les- 
see, in  the  land  rented,  that  he  could  validly  mortgage 
the  crops  to  be  grown  on  it  for  the  year  of  the  lease,  and 
that  when  those  crops  came  into  existence,  the  con- 
tract of  rental  having  been  kept,  his  lien  attached.  The 
Slipreme  Court  of  Mississippi  have  had  this  identical 
question  under  consideration  under  a  state  of  facts  on 
all  fours  with  those  here,  and  their  conclusion  supports 
that  we  here  reach. — Grisham  v.  Lutrio,  76  Miss.  444, 
24  South.  169.  No  cases  to  the  contrary  are  cited  by  ap- 
pellee, and  we  find  none. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Blrmlngrham  Railway,  Ligrht  &  Power 
Company  v.  Adklns. 

Injury  to  Passenger. 

(Decided   February  4,  1913.    Rehearing  denied  June  19,   1913. 
62  South.  367.) 

1.  Damages;  Instrueiion. — A  charge  that  if  on  the  occasion  com- 
plained of  plaintiff  was  not  injured,  and  did  not  suffer  the  injuries 
and  damages  she  alleges  in  her  complaint,  she  could  not  recover, 
was  properly  refused  as  precluding  plaintiff  from  recovery  unless 
she  sustained  all  the  damages  alleged;  and  was  also  bad  as  requir- 
ing an  examination  of  the  pleading  by  the  Jury. 

2.  Charge  of  Court;  Undue  Prominence  to  Evidence. — ^A  charge 
asserting  that  the  statement  admitted  as  to  what  an  absent  witness 
would  testify,  was  entitled  to  the  same  consideration  as  if  the  witness 
had  been  present  and  testified  to  such  statement,  was  not  only 
argumentative,  but  gave  undue  prominence  to  parts  of  the  evidence. 

3.  Same;  Covered  Jyy  Those  Given. — Where  the  grounds  upon 
which  a  refused  charge  is  predicated  was  stated  as  favorably  to 
defendant,  as  it  was  entitled  to  have  them  stated,  in  another  instruc- 
tion given,  defendant  could  not  complain  of  the  refusal  to  so  instruct 
in  another  instance. 

4.  Appeal  and  Error;  Harmless  Error;  Instructions. — It  is  not 
error  to  refuse  an  instruction  that  if  after  a  fair  and  full  considera- 
tion of  all  the  evidence  in  the  case,  the  minds  of  the  Jury  are  in  a 
state  of  confusion  as  to  whether  plaintiff  ought  to  recover  or  not, 
then  you  cannot  return  a  verdict  for  plaintiff. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  Mrs.  Nettie  E.  Adkins  against  the  Birming- 
ham Eailway,  Light  &  Power  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AflSrmed. 

The  complaint  alleged  that,  while  plaintiff  was  a  pas- 
senger on  one  of  defendant's  cars  at  a  time  and  place 
mentioned  therein,  said  car  became  derailed,  and  plain- 
tiff was  throT^Ti,  projected,  or  caused  to  fall  upon  or 
against  some  hard  substance,  causing  her  bodily  in- 
juries, physical  pain,  mental  suffering,  etc.    The  second 
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count  was  for  wanton  injury  under  the  same  state  of 
facts.  The  pleas  other  than  the  general  issue,  if  any 
were  filed,  do  not  appear  in  the  record. 

The  following  charges  were  refused,  to  the  defendant : 
(3)  "If  you  believe  from  the  evidence  that,  on  the  occa- 
sion plaintiff  complains  of,  plaintiff  was  not  injured 
and  did  not  suffer  the  injuries  and  damages  she  alleges 
in  her  complaint,  then  you  should  return  a  verdict  for 
the  defendant."  (5)  The  statement  admitted  in  evi- 
dence as  to  what  Mrs.  Burbank  would  testify,  if  present, 
is  entitled  to  the  same  consideration  by  the  jury  as  if 
Mrs.  Burbank  had  testified  to  such  statement  on  the 
witness  stand,  in  the  presence  of  the  jury."  (7)  ."Un- 
less the  jury  believe  from  the  evidence  that,  on  the  occa- 
sion plaintiff  complains  of,  defendant's  motorman  fail- 
ed to  exercise  the  proper  care  and  diligence  under  the 
circumstances  in  failing  to  discover  the  presence  of  any 
piece  of  iron  or  obstruction  which  may  have  been  on  the 
track,  then  you  will  return  a  verdict  for  the  defendant." 
(8)  "The  court  charges  the  jury  that  if,  after  a  full  and 
fair  consideration  of  all  the  evidence  in  the  case,  your 
minds  are  in  a  state  of  confusion  as  to  whether  the 
plaintiff  ought  to  recover  in  this  action  or  not,  then 
you  cannot  return  a  verdict  for  plaintiff." 

Tillman,  Bradley  &  Morbow,  and  Frank  M.  Domi- 
NiCK,  for  appellant.  Charge  5  should  have  been  given. 
—Williams  v,  Anniston  E.  d  G.  Co.,  164  Ala.  87;  B. 
R.  L.  d  P.  V.  Seaborn,  168  Ala.  664;  Snyder's  Case,  145 
Ala.  33.  Counsel  discuss  other  charges  refused,  but 
without  further  citation  of  authority. 

Habsh^  Bbddow  &  FiTTS,  for  appellee.  Charge  3  was 
covered  by  charge  1,  and  hence  there  was  no  error  in  re- 
fusing charge  3. — Lunsford  v.  State,  56  South.  91;  B. 
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R.  L.  &  P.  V.  Murphy,  56  South.  817.  Charges  5  and 
7  were  properly  refused. — Montgomery  St.  Ry.  v.  Mason, 
133  Ala.  527;  Martin  v.  State,  56  South.  65.  There  was 
no  error  in  refusing  charge  8. — B.  R.  L.  d  P.  v.  Saxon, 
59  South. 

WALKER,  P.  J.— Written  charge  3  requested  by  the 
defendant  was  properly  refused.  Under  it  the  plaintiff 
could  not  have  had  a  verdict  for  anything  unless  the 
jury  found  that  she  sustained  all  the  damages  she  claim- 
ed, though  the  evidence  showed  that  she  was  injured  as 
alleged  and  thereby  sustained  some  damage.  Besides, 
the  charge  was  objectionable  as  requiring  an  examina- 
tion by  the  jury  of  a  pleading  in  the  case. — Alabama 
Great  So.  R.  Co.  v.  McWhorter,  156  Ala.  269,  47  South. 
84. 

The  court  was  not  required  to  give  charge  5  requested 
by  the  defendant,  as  it  singled  out  part  of  the  evidence 
in  the  case  for  the  consideration  of  the  jury,  thus  giv- 
ing it  undue  prominence. — Hall  v.  Cardwell,  5  Ala.  App. 
481,  59  South.  514. 

The  appellant  could  not  have  been  prejudiced  by  the 
court's  refusal  to  give  charge  7  requested  by  it,  as  the 
predicate  for  a  verdict  in  its  favor  because  of  the  ab- 
sence of  negligence  on  the  part  of  any  employee  in  the 
respect  mentioned  in  that  charge  was,  in  charge  8  given 
at  the  defendant's  request,  stated  as  a  predicate  for  such 
a  verdict  as  favorably  to  the  defendant  as  it  was  entitled 
to  have  it  stated. 

The  refusal  to  give  written  charge  8  requested  by  the 
defendant  is  not  a  ground  of  reversal. — Alabama  Oreat 
Southern  R.  Co.  v.  Robinson  (Sup.)  62  South.  813. 

The  foregoing  disposes  of  the  rulings  which  have 
been  assigned  as  errors. 

Affirmed. 
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Louisville  &  Nashville  Railroad 
Company  v.  Penick. 

Damage  for  Injury  to  Passenger. 

(Decided  June  12,  1913.    62  South.  965.) 

1.  Appeal  and  Error;  Harmless  Error;  Instructions, — It  is  harm- 
less error  to  refuse  instructions  that  if  the  minds  of  the  Jury  are  in 
a  state  of  confusion  or  uncertainty,  they  should  find  for  the  defend- 
ant. 

2.  Carriers;  Passengei's;  Action;  Variance. — Where  the  action  was 
by  a  passenger  against  the  carrier  for  a  wongful  ejection,  alleging 
that  at  the  time  the  train  was  in  motion,  such  allegation  was  one 
merely  in  aggravation  of  damages,  not  material  to  the  cause  of 
action,  and  proof  that  the  train  was  not  in  motion,  does  not  con- 
stitute a  material  variance. 

3.  Same;  Instructions. — Where  the  evidence  tended  to  show  that 
in  ejecting  the  passenger  the  conductor  said  to  her  she  was  too 
damn  slow,  and  that  if  they  killed  her  they  would  pay  for  her,  a 
charge  asserting  that  the  jury  could  not  award  plaintiff  any  dam- 
ages for  the  abusive  language  used  by  the  conductor,  was  properly 
refused. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Chaeles  W.  Ferguson. 

Action  by  Mary  Penick  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    AflSrmed. 

The  following  charges  were  refused  to  defendant : 

"(1)  The  court  charges  the  jury  that  you  cannot 
award  plaintiff  any  damages  in  this  action  for  any 
abusive,  violent,  or  insulting  language  by  defendant's 
conductor. 

"(2)  The  court  charges  the  jury  that  if,  after  a  full 
and  fair  consideration  of  the  evidence  in  this  case,  your 
minds  are  in  a  state  of  uncertainty  or  confusion  as  to 
whether  the  plaintiff  is  entitled  to  recover,  you  should 
find  for  defendant. 
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"(3)  The  court  charges  the  jury  that  uDless  you  be- 
lieve from  the  evidence  that  when  plaintiflf  was  getting 
oflf  the  accommodation  train,  the  train  was  moving,  you 
cannot  find  for  the  plaintiff  under  counts  1  and  2  of  the 
complaint." 

"(9)  The  burden  rests  upon  the  plaintiff  in  this  case 
to  reasonably  satisfy  your  mind  from  the  evidence  that, 
on  the  occasion  she  complains  of,  she  was  ejected  from 
defendant's  train  while  it  was  in  motion,  or  that  the 
defendant's  porter  or  conductor  in  the  presence  of  the 
plaintiff  used  violent,  abusive,  or  insulting  language, 
and  drew  a  pistol  and  threatened  violence,  and,  unless 
the  jury  is  reasonably  so  satisfied  from  the  evidence, 
you  should  return  a  verdict  for  defendant." 

The  complaint  consisted  of  two  counts,  both  of  which 
alleged  the  relation  of  carrier  and  passenger  for  hire, 
that  plaintiff's  destination  was  from  Birmingham  to 
Montgomery,  that  she  had  procured  passage  and  paid 
for  same  between  the  two  points,  and  that  she  was  eject- 
ed from  said  train  in  Birmingham.  The  first  count  al- 
leges the  injuries  to  have  been  the  proximate  conse- 
quence of  the  negligence  of  the  defendant.  The  second 
count  alleges,  in  addition  to  those  things  alleged  in  the 
first  count,  the  further  fact  that  defendant's  servants  or 
agents,  acting  within  the  line  and  scope  of  their  author- 
ity as  such,  wrongfully  and  with  force  or  violence  eject- 
ed plaintiff  from  said  train  while  the  same  was  in 
motion.  A  third  count  was  added,  alleging  damages  by 
reason  of  the  use  of  violent,  abusive,  or  insulting  lan- 
guage by  the  servants  of  the  defendant  in  the  presence 
of  the  plaintiff,  and  threatened  violence  by  the  drawing 
of  the  pistol. 

Tillman,  Bradley  &  Morbow,  and  Prank  M.  Domi- 
NiCK,  for  appellant.    The  court  erred  in  refusing  charge 
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2.—B.  R.  L.  d  P.  Co.  V.  Saxon,  59  South.  584.  Defend- 
ant was  entitled  to  a  charge  under  counts  1  and  2y  that 
unless  the  train  was  in  motion  when  plaintiff,  was  put 
off,  she  was  not  entitled  to  recover. — So.  Ry.  v.  Hundley, 
151  Ala.  379;  B.  R.  &  E.  Co.  v.  Brennon,  132  Ala.  431. 
Counsel  discuss  other  charges  refused,  but  without  fur- 
ther citation  of  authority. 

Harsh,  Beddow  &  Fitts,  for  appellee.  The  refusal 
of  such  a  charge  as  charge  2  is  not  grounds  for  rever- 
sal.—/?. R.  L.  &  P.  Co.  V.  Atkins,  62  South.  367;  B.  R. 
L.  d  P.  Co.  V.  Elam  in  MSS.  There  was  no  variance. 
A.  a.  S.  V.  McFarland,  56  South.  990;  B.  R.  L.  d  P.  Co. 
V.  Glenn,  60  South.  Ill;  K.  C.  M.  d  B.  v.  Matthews, 
142  Ala-  300;  C.  of  Ga.  v.  Thomas,  1  Ala.  App.  268. 
Damages  were  recoverable  for  the  abusive  language 
used. — B.  R.  L.  d  P.  Co.  v.  Coleman,  in  MSS;  B.  R.  L. 
d  P.  Co.  V.  Glenn,  supra. 

WALKER,  P.  J. — The  court's  refusal  to  give  written 
charge  2,  requested  by  the  defendant,  is  not  a  ground  of 
reversal. — Alabama  Great  So.  R.  Co.  v.  Robinson  (Sup.) 
62  South.  813. 

The  breach  of  duty  complained  of  in  the  first  count 
of  the  complaint  was  the  alleged  unwarranted  ejection 
of  the  plaintiff  from  the  train  upon  which  she  was  a 
passenger  before  its  arrival  at  the  destination  to  which 
her  fare  had  been  paid,  and  to  which  she  had  acquired 
the  right  to  be  carried  on  that  train.  In  stating  the 
consequences  of  the  alleged  ejection  it  was  averred  that, 
"said  train  being  in  motion  when  plaintiff  was  ejected, 
she  was  thrown  or  caused  to  fall,  was  greatly  jolted, 
jarred,"  etc.  It  is  contended  that  she  could  not  have 
been  entitled  to  recover  under  the  count  in  question 
unless  it  was  found  from  the  evidence  that  the  train  was 
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in  motion  when  the  ejection  occurred,  and  that  therefore 
the  court  was  in  error  in  refusing  to  give  written  charge 
3,  requested  by  the  defendant.  This  contention  cannot 
be  sustained.  Though  proof  of  an  ejection  after  the 
train  stopped  was  variant  from  the  allegation  above 
quoted,  the  variance  was  not  a  material  one.  The  sub- 
stantial thing  complained  of  was  a  wrongful  ejection 
of  the  plaintiff  from  a  train  upon  which  she  w^as  entitled 
to  remain  until  her  destination  had  been  reached.  The 
other  averments  of  the  count  showed  a  case  of  a  wrong- 
ful ejection,  conferring  upon  the  plaintiff  a  right  of  ac- 
tion, whether  or  not  it  occurred  while  the  train  was  in 
motion.  A  failure  to  prove  that  it  was  in  motion  at  the 
time  plaintiff  was  ejected  was  not  a  failure  to  prove  a 
material  feature  of  the  alleged  occurrence,  considered  as 
a  breach  of  duty  owing  by  the  defendant  to  the  plaintiff 
as  a  passenger.  The  above-quoted  allegation  was  of 
matter  of  aggravation  going  to  the  question  of  the 
damages  to  which  the  plaintiff  was  entitled,  but  was 
not  of  material  matter  of  description  of  the  wrongful 
conduct  complained  of;  and,  to  entitle  the  plaintiff 
to  recover  under  the  first  count  of  the  complaint,  no 
more  was  required  of  her  than  to  sustain  by  proof  its 
material  averments. — Southern  Ry.  Co,  v.  Lee,  167  Ala. 
268,  52  South.  648;  Alabama  Great  Sotithertv  R.  Co.  v. 
McFarlin,  174  Ala.  637,  56  South  989 ;  Central  of  Geor- 
gia Ry,  Co.  V,  Thomas,  1  Ala.  App.  267,  55  South.  443. 
From  this  conclusion  it  follows  that  the  court  was  not 
in  error  in  refusing  to  give  written  charges  3  and  9, 
requested  by  the  defendant. 

In  view  of  the  testimony  as  to  the  conductor  saying 
to  the  plaintiff  w^hile  she  was  being  ejected  from  the 
train  that  she  was  "too  damned  slow,"  and  that  if  they 
killed  her  they  would  pay  for  her,  there  is  little  merit 
in  the  claim  that  there  was  an  absence  of  any  evidence 
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to  support  an  award  of  damages  for  abusive  or  violent 
language  used  by  the  conductor.  Written  charge  1,  re- 
quested by  the  defendant,  was  properly  refused. — Bir- 
mingham  Railway ,  Light  &  Power  Co.  v.  Coleman 
(Sup.)  61  South.  890;  Birmingkatn  Ry.,  L.  d  P.  Co.  v. 
Glenn  (Sup.)  60  South.  Ill;  Hfiedecor  v.  Pope,  143 
Ala.  275,  39  South.  318. 

What  has  been  said  above  disposes  of  the  rulings 
which  have  been  assigned  as  errors. 

Affirmed. 


Louisville  &  Nashville  Railroad 
Co.  V.  Kay. 

Damage  for  Injury  to  Passenger. 

(Decided  May  22,  11)13.     62  South.  1015.) 

1.  Carrier;  Passengem;  Complaint;  Relation. — ^AVliere  the  action 
was  for  forcible  ejectment  from  a  station  by  the  night  watchman,  a 
complaint  alleging  that  the  plaintiff  w^ent  there  with  the  purpose  of 
buying  a  ticket  to  talte  an  early  morning  train ;  that  the  agent  told 
him  that  he  could  not  sell  a  ticket  Just  at  that  time,  but  if  he  would 
wait  a  little  later  in  the  night  he  would  sell  him  a  ticket,  is  suffi- 
cient,  although  it  does  not  allege  that  it  was  a  reasonable  time 
before  the  train  was  due,  as  it  establishes  that  he  was  there  on  the 
invitation  of  the  agent  to  remain  until  he  bought  his  ticket. 

2.  Same;  Waiting  for  Train;  Relationship. — Where  a  person  went 
to  a  station  at  11  o'clock  in  the  night  to  purchase  a  ticket  and  board 
a  train  which  left  at  four  A.  M.,  and  was  told  by  the  agent  to  wait 
until  he  could  sell  him  a  ticket,  his  right  to  remain  in  the  station 
did  not  depend  upon  whether  he  went  there  a  reasonable  time  before 
the  train  left,  as  there  was  an  invitation  to  remain  for  the  purpose 
of  buying  the  ticket. 

3.  Same;  Jury  Question. — Where  the  evidence  was  contradictory 
as  to  the  time  the  person  entered  the  station  to  wait  for  a  train, 
and  room  for  doubt  In  reasonable  minds  as  to  what  time  before  the 
train  was  due  would  be  a  reasonable  time  to  go  there,  for  that 
purpose,  under  tlie  circumstances,  the  question  was  one  of  mixed 
fact  and  law,  proper  to  be  submitted  to  the  Jury  under  appropriate 
Instructions. 
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4.  Same;  Evidence. — In  such  an  action  as  this,  a  question  to  a 
witness  for  plaintiff  as  to  the  statement  by  the  agent  to  the  plaintiff 
did  not  call  for  hearsay  evidence. 

5.  Same;  Assault:  Exemplary  Damages. — Where  the  entire  charge 
made  it  plain  that  plaintiff  was  not  entitled  to  a  verdict  unless  the 
proof  sustained  the  allegations  of  the  complaint,  the  part  of  the 
oral  charge  which  stated  that  if  the  station  watchman  used  language 
calculated  to  insult,  the  jury  might  assess  punitive  damages,  pro- 
vided he  was  acting  within  the  line  and  scope  of  his  authority  at 
the  time,  was  not  erroneous. 

6.  Same;  Abusive  Language. — The  use  of  abusive  language  in 
ejecting  a  prospective  passenger  from  a  station,  tends  to  show  such 
circumstances  of  aggravation  as  to  warrant  the  submission  to  the 
jury  of  the  question  of  punitive  damages. 

7.  Appeal  and  Error;  Review;  Objeetion. — EVen  though  evidence 
was  objectionable  on  a  proper  ground  not  pointed  out  to  the  court, 
the  admission  of  such  testimony  over  the  objection  that  it  was 
immaterial,  irrelevant  and  hearsay,  does  not  require  a  reversal. 

8.  Same;  Harmless  Error;  Instruetions. — Where  there  was  evi- 
dence that  would  Justify  a  recovery  by  plaintiff  for  being  forcibly 
ejected  from  a  railroad  station,  even  though  he  went  there  an  unrea- 
sonable length  of  time  before  the  train  was  due,  an  instruction 
submitting  to  the  jury  the  question  whether  the  time  was  reasonable 
or  not,  and  authorizing  a  recovery  only  in  case  tliey  found  it  to 
have  been  reasonable,  could  not  have  prejudiced  the  defendant. 

9.  Witnesses;  Competency;  Credibility. — Except  for  the  purpose  of 
testing  the  accuracy  or  credibility  of  his  testimony,  it  was  immate- 
rial and  irrelevant  to  Inquire  of  a  witness  why  he  had  abandoned 
his  purpose  of  taking  a  train. 

10.  Same;  Examination;  Cross. — A  refusal  of  the  court  to  permit 
a  witness  to  be  cross-examined  as  to  his  reason  for  abandoning  his 
purpose  to  take  a  train,  even  for  the  purpose  of  testing  his  credi- 
bility, was  not  an  abuse  of  the  discretion  of  the  court  to  limit  the 
scope  of  the  cross-examination,  where  it  was  not  made  affirmatively 
to  appear  that  such  refusal  put  an  undue  restraint  upon  the  right  to 
cross-examination. 

Appeal  from  BirraiDgham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  R.  E.  Kay  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    AflSrmed. 

Count  3  alleges,  in  effect,  that  defendant  was  a  com- 
mon carrier  of  passengers  for  hire  or  reward,  and  that 
plaintiff  was  at  defendant's  regular  depot  or  station 
house  in  the  city  of  Birmingham  for  the  purpose  of  tak- 
ing passage  on  one  of  defendant's  train  en  route  to 
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Montgomery,  and  then  and  there  applied  to  defendant's 
ticket  agent,  whose  name  to  plaintiff  is  unknown,  for 
the  purchase  of  a  ticket  from  Birmingham  to  Mont- 
gomery, and  that  he  was  informed  by  said  agent,  while 
acting  within  the  line  and  scope  of  his  employment,  that 
he  could  not  sell  him  a  ticket  just  at  that  time,  but 
if  he  would  wait  until  a  little  later  in  the  night  he 
would  sell  him  such  a  ticket,  and  plaintiff  avers  that  it 
was  late  in  the  night  when  he  applied  for  such  ticket, 
and  that  while  he  was  waiting  in  said  waiting  room  for 
said  ticket  agent  to  sell  him  said  ticket,  defendant's 
night  watchman,  or  other  employee  of  defendant,  whose 
name  is  unknown  to  plaintiff,  while  acting  within  the 
line  and  scope  of  his  employment  wrongfully  ejected 
plaintiff  from  said  waiting  room,  and  used  abusive 
words  to  him  in  the  presence  and  hearing  of  divers  per- 
sons, telling  him  that  he  had  better  get  him  a  bed  like 
other  folks,  as  the  waiting  room  was  no  place  for  bums 
or  hoboes.  (Here  follows  catalog  of  his  injuries.)  And 
plaintiff  avers  that  at  the  time  of  said  wrongful  eject- 
ment he  was  waiting  in  said  waiting  room  within  a  rea- 
sonable length  of  time  before  the  said  train  upon  which 
he  was  to  take  passage  was  due  to  leave  said  station. 

The  question  referred  to  in  the  second  assignment  of 
error  is  as  follows:  "In  overruling  defendant's  objec- 
tion to  the  following  question  to  the  witness  Gwin : 
*Did  the  ticket  agent  make  any  statement  to  him  about 
it?'  the  objection  interposed  being  that  it  called  for 
immaterial,  irrelevant,  illegal,  incompetent,  and  hear- 
say testimony."  It  appears  that  he  went  to  the  station 
between  10  and  11  o'clock,  and  that  the  train  he  expect- 
ed to  take  left  about  4  o'clock  the  next  morning. 

The  portions  of  the  court's  oral  charge  which  were 
objected  to  are  follows:  "I  am  submitting  this  question 
of  a  reasonable  time  to  you,  gentlemen,  taking  into  con- 
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sideration  the  circumstances  of  this  case  as  you  heard 
them  from  the  witnesses.  Under  all  the  circumstances 
of  the  ca>«:e,  did  he  present  himself  there  within  a  rea- 
sonable time  before  the  departure  of  the  morning  train 
for  Montgomery,  on  which  he  says  it  was  his  intention 
in  good  faith  to  become  a  passenger?  If  he  was  there 
a  reasonable  length  of  time  under  all  the  circumstances 
of  the  case,  and  if  he  was  ejected  from  the  station  by 
the  station  master,  he  would  be  entitled  to  recover  in 
this  case  such  damages  as  he  may  have  sustained." 

The  seventh  assignment  of  error  is  as  follows :  Oral 
charge  excepted  to.  ''If  he  meant  by  that  to  say  to  plain- 
tiff that  he  was  a  hobo  and  a  bum,  and  that  was  lan- 
guage calculated  to  insult  in  that  view  of  the  case, 
you  may  assess,  in  your  judgment  and  your  discretion 
what  the  law  calls  punitive  damages — that  is,  damages 
that  undertake  to  punish  for  an  alleged  wrong  or 
wrongful  act — provided,  of  course,  that  the  station  mas- 
ter was  acting  in  the  line  and  scope  of  his  employment 
at  the  time." 

Tillman,  Bradley  &  Morkow^  and  E.  L.  All,  for 
appellant.  The  court  erred  in  overruling  demurrers  to 
the  3rd  count.— Pagre  v.  L.  &  N.,  129  Ala.  232;  N.  C. 
d  St.  L.  V,  State,  137  Ala.  349;  2  Hutchison  on  Car- 
riers, sec.  963;  107  Am.  St.  Rep.  298.  The  question  of 
what  is  a  reasonable  time  for  a  passenger  to  enter  a  sta- 
tion prior  to  the  time  of  the  leaving  of  his  train  and 
the  fixing  of  a  consequent  duty  on  the  carrier  of  protec- 
tion and  comfort  is  a  question  of  law,  rather  than  one 
of  fsiCt—Henhin  v.  B.  d  P.  R.  li,  Co.,  9  Am.  St.  Rep. 
676;  III.  Cent.  v.  Lalage,  69  S.  W.  795;  Texas  Mid.  v. 
Criggsy  106  S.  W.  411.  Counsel  discuss  assignments  of 
error  relative  to  evidence,  but  without  citation  of  au- 
thority.    The  court  in  its  oral  charge  left  to  the  jury 


Digitized  by 


Google 


566  COURT  OF  APPEALS  [Vol. 

[Louisville  &  Nashville  Railroad  Co.  v.  Kay.] 

the  entire  question  as  to  whether  the  plaintiff  entered 
the  station  an  unreasonable  length  of  time  before  his 
train  left,  and  whether  or  not  under  the  circumstances 
the  defendant  owed  him  the  protection  due  a  passenger, 
as  to  whether  that  relationship  then  existed,  and  in  this 
the  court  erred. — Authorities  supra.  Counsel  discuss 
other  charges,  but  cite  no  additional  authority. 

GooDWYN  &  Ross^  for  appellee.  It  does  not  appear 
that  any  demurrers  were  filed  to  the  amended  complaint. 
— L.  d  N.  V.  Woods^  17  South.  41.  In  any  event,  count 
2  was  not  subject  to  the  demurrers  originally  interposed. 
— M.  &  C.  V.  Martin,  117  Ala.  367 ;  Armstrong  v.  Mont- 
gomery St.  Ry.,  26  South.  349 ;  R.  R.  Co.  v.  Jones,  83 
Ala.  376.  The  issue  in  the  case  was  when  did  the  plain- 
tiff become  a  passenger,  and  the  question  of  reasonable- 
ness of  time,  and  other  questions  were  of  mixed  law 
and  fact,  properly  submitted  to  the  jury  under  ap- 
propriate instructions. — Brotim  v.  Scarbrough,  97  Ala. 
316;  N.  Bir.  Ry.  Co.  v.  lAddiooat,  99  Ala.  550.  In  any 
event,  at  the  time  of  the  ejection,  plaintiff  was  entitled 
to  protection  as  a  passenger. — L.  d  N.  v.  Glasgow,  60 
South.  103.  The  latitude  allowed  on  cross-examination 
is  largely  in  the  discretion  of  the  court. — Nobhin  v. 
State,  100  Ala.  13;  So.  Ry,  v.  Brantley,  132  Ala.  655. 
The  court's  oral  charge  should  be  construed  as  a  whole, 
and  when  so  construed  it  is  correct. — A.  G.  S.  v.  Hill, 
9  South.  722.  If  the  language  testified  to  was  used  to 
the  plaintiff,  it  constituted  a  basis  for  punitive  damages. 
L.  &  N.  V.  Bizzell,  131  Ala.  429. 

WALKER,  P.  J. — It  is  contended  for  the  appellant 
that  the  third  count  of  the  complaint,  upon  which  alone 
the  case  went  to  the  jury,  was  subject  to  demurrer,  on 
the  ground  suggesting  its  failure  to  show  that  the  injury 
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complained  of  occurred  within  a  reasonable  time  before 
the  departure  of  the  train  on  which  the  plaintiff  propos- 
ed to  take  passage.  It  is  argued  that  the  averment  of 
the  count  on  this  subject  was  merely  a  statement  of  the 
conclusion  of  the  pleader.  If  this  is  conceded,  still  it 
does  not  follow  that  the  count  was  subject  to  demurrer 
on  the  ground  mentioned.  Its  averments  show  that 
prior  to  the  time  of  the  commission  of  the  wrong  com- 
plained of,  the  plaintiff  was  in  the  waiting  room  of  the 
defendant's  depot  at  Birmingham,  and  there  applied  to 
the  defendant's  ticket  agent  for  the  purchase  of  a  ticket 
to  the  place  to  which  he  desired  to  go,  and  was  inform- 
ed by  the  ticket  agent  that  he  could  not  sell  him  a  ticket 
just  at  that  time,  but  that  if  he  would  wait  until  a  little 
later  in  the  night  he  could  sell  him  the  ticket  desired, 
that  it  was  late  in  the  night  when  this  occurred,  and 
that  while  plaintiff  was  waiting  in  said  waiting  room 
for  the  ticket  agent  to  sell  him  the  ticket,  he  was  by 
another  employee  of  the  defendant,  acting  within  the 
line  and  scope  of  his  employment,  subjected  to  the  mis- 
treatment which  is  complained  of.  These  averments  suf- 
ficiently show  that  at  the  time  of  the  commission  of  the 
alleged  wrong  the  plaintiff  was  in  the  defendant's  wait- 
ing room  by  the  implied,  if  not  express,  invitation  of 
the  ticket  agent  for  him  to  remain  there  until  he  was 
afforded  an  opportunity  to  buy  the  desired  ticket.  Being 
there  at  that  time  upon  the  invitation  of  the  defendant 
to  do  business  with  it,  the  latter  owed  him  a  duty  not 
to  subject  him  to  such  mistreatment  as  that  complained 
of,  whether  or  not  he  had  acquired  the  right  to  remain 
in  the  waiting  room  until  the  arrival  of  the  train  he 
expected  to  take. — Louisville  &  Nashmlle  R.  Go.  v.  Glas- 
gow, (Sup.)  60  South.  103;  Elliott  on  Railroads,  §§ 
1258,  1641. 
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The  court  cannot  be  put  in  error  for  its  action  in 
overruling  the  objection  of  the  defendant  to  the  ques- 
tion asked  the  witness  Gwin,  which  is  referred  to  in  the 
second  assignment  of  error.  The  objection  was  a  gen- 
eral one,  except  in  that  it  suggested  that  the  question 
called  for  hearsay  testimony,  which  it  did  not  do.  The 
question  did  not  call  for  testimony  plainly  illegal  and 
irrelevant,  and  it  was  not  objected  to  on  the  ground  now 
pointed  out  in  argument. — Alabama  City,  G.  d  A.  Bj/. 
Co.  V.  Ventress,  171  Ala,  285,  54  South.  652. 

What  caused  the  plaintiff's  witness  Swann  to  aban- 
don the  purpose,  which  he  stated  he  had  when  he  went 
to  the  station,  of  taking  a  train  to  Attalla  was  not  a 
fact  relevant  to  any  issue  in  the  case.  If  an  inquiry 
as  to  this  matter  was  permissible  at  all,  it  was  for  the 
purpose  of  testing,  on  the  cross-examination  of  the  wit- 
ness, the  accuracy  or  credibility  of  his  testimony.  The 
scope  of  the  cross-examination  for  such  purpose  rests 
largely  in  the  discretion  of  the  trial  court. — Southern 
Railway  Co.  v.  Brantley,  132  Ala.  655,  32  South.  300. 
It  is  not  made  to  appear  that  the  court,  in  sustaining 
the  plaintiff's  objection  to  the  question  as  to  what  made 
the  witness  change  his  mind  about  going  to  Attalla 
the  next  morning,  abused  its  discretion,  or  thereby  put 
an  undue  restraint  upon  the  exercise  by  the  defendant 
of  its  right  of  cross-examination. 

It  is  contended  in  behalf  of  the  appellant  that  the 
question  as  to  whether  or  not  the  plaintiff  presented 
himself  at  the  defendant's  station,  and  was  ejected 
therefrom,  within  a  reasonable  time  before  the  dej^arture 
of  his  train  was  a  question  of  law  for  the  court,  and 
not  a  question  of  fact  for  the  jury,  and  that  the  court 
erred  in  the  parts  of  its  oral  charge  which  were  excepted 
to,  by  which  this  question  was  left  to  the  jury.  There 
was  evidence  tending  to  support  the  averments  of  the 
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complaint  above  referred  to.  This  being  true,  then, 
so  far  as  the  plaintiff's  right  to  maintain  the  action 
was  dependent  upon  his  showing  the  rightfulness  of  his 
presence  in  the  defendant's  station  at  the  time  of  the  oc- 
currence complained  of,  the  evidence  to  be  looked  to  was 
not  only  that  as  to  the  length  of  time  then  to  elapse  be- 
fore the  train  he  proposed  to  take  was  due,  but  also  that 
tending  to  prove  that  he  had  been  expressly  or  implied- 
ly invited  to  remain  until  the  ticket  agent  was  ready  to 
sell  him  a  ticket. 

If  the  question  of  the  rightfulness  of  the  plaintiflf's 
presence  in  the  station  had  been  dependent  alone  upon 
his  showing  that  he  went  there  within  a  reasonable  time 
before  the  train  he  was  to  take  was  due,  as  the  evidence 
was  not  clear  and  undisputed  as  to  what  that  time  was, 
and  as  it  could  not  be  said  that  there  was  no  room  for 
doubt  in  reasonable  minds  as  to  what  specific  period 
should  be  regarded  as  a  reasonable  time  under  the  cir- 
cumstances disclosed,  it  seems  that  the  question  as  to 
what  was  a  reasonable  time  might  well  have  been  re- 
garded as  one  of  mixed  law  and  fact,  proper  to  be  sub- 
mitted to  the  jury  under  appropriate  instructions  from 
the  court. — Tallassee  Falls  Mfg.  Co.  v.  Western  Rail- 
way of  Ala.,  128  Ala.  167,  29  South.  203;  Jones  on  Evi- 
dence, §  175;  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  270. 
But  when  not  only  the  evidence  bearing  upon  this  in- 
quiry, but  the  conflicting  evidence  as  to  the  plaintiflf's 
being  in  the  station  at  the  time  by  the  defendant's  invi- 
tation, express  or  implied,  for  the  purpose  of  doing  bus- 
iness with  it,  might  be  looked  to  in  determining  whether 
or  not  he  was  in  the  waiting  room,  under  circumstances 
entitling  him  to  complain  of  the  alleged  mistreatment, 
the  conclusion  seems  to  be  well  warranted  that  the  ques- 
tion as  to  whether  or  not  he  was  rightfully  there  at  that 
time  so  far  involved  disputed  matters  of  fact  as  to  make 
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it  one  proper  to  be  submitted  to  the  jury,  under  appro- 
priate instructions  of  the  court  as  to  the  principles  of 
law  to  be  applied  in  determining  it. 

At  any  rate,  as  the  evidence  in  the  case  was  not  such 
as  to  justify  the  court  in  saying,  in  effect,  on  the  theory 
that  it  showed  without  dispute  that  the  plaintiff  went 
to  the  station  an  unreasonable  length  of  time  before  his 
train  was  due,  that  it  did  not  show  that  the  defendant 
owed  him  a  duty  at  the  time  of  the  occurrence  complain- 
ed of,  the  defendant  could  not  have  been  prejudiced  by 
instructions  under  which  the  plaintiff  could  not  recover 
unless  the  jury  should  find  from  the  evidence  that  he 
went  to  the  station  within  what  the  jury  found  to  be  a 
reasonable  time  before  his  train  was  due. 

We  find  no  error  in  the  part  of  the  oral  charge  which 
is  referred  to  in  the  seventh  assignment  of  error.  The 
part  excepted  to  is  to  be  considered  in  connection  with 
other  parts  of  the  charge.  In  other  parts  of  its  charge 
the  court  made  it  plain  that  the  plaintiff  was  not  en- 
titled to  a  verdict  except  by  sustaining  the  averments  of 
his  complaint.  The  evidence  of  the  use  of  abusive  or 
derogatory  language  in  reference  to  the  plaintiff  tend- 
ed to  show  such  circumstances  of  aggravation  as  to  war- 
rant the  submission  to  the  jury  of  the  question  of  award- 
ing punitive  damages. — Sparks  v.  McCreary,  156  Ala. 
382,  47  South.  332,  22  L.  R.  A.  (N.  S.)  1224.  Gwrrett 
V.  Sevyell,  108  Ala,  521,  18  South.  737. 

What  already  has  been  said  sufficiently  indicates  the 
grounds  of  the  conclusion  that  neither  of  the  other  as- 
signments of  error  can  be  sustained. 

Affirmed. 
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Atkinson,  et  al.  v.  Kelley. 

Crossing  Accident. 

(Decided  June  3,   1913.     Rehearing  denied   June  19,   1913. 
62  South.  441.) 

1.  Railroads;  Persons  on  Track;  Pleading. — In  an  action  for  the 
wrongful  death  of  an  intestate,  who  was  found  near  defendant's 
traclv,  a  complaint  alleging  that  defendant's  servants  while  acting 
within  the  line  and  scope  of  their  authority,  wantonly,  willfully  or 
intentionally  caused  an  engine  or  train  of  cars  to  strike  deceased, 
etc.,  is  not  insuflficient  because  of  the  disjunctive  averments. 

2.  Same;  Trespasser. — The  evidence  in  this  state  stated  and  held 
to  show  that  plaintiflP's  intestate  was  a  trespasser  on  defendant's 
track. 

3.  Same;  Duty  to. — A  railroad  company  owes  to  a  trespasser  on 
its  track  no  duty  except  to  use  all  reasonable  efforts  to  prevent 
Injury  after  discovery  of  peril,  and  unless  there  is  knowledge  of 
the  peril,  the  company  cannot  be  held  negligent. 

3.  Same;  Duty  to  Keep  Lookout. — An  engineer  is  not  bound  to 
keep  a  lookout  for  a  trespasser  whom  he  does  not  know  to  be  on 
the  track. 

5.  Same;  Evidence;  Sufficiency. — The  evidence  held  not  only  in- 
sufficient to  show  that  defendant's  servants  negligently  failed  to 
avoid  the  injury  after  discovering  deceased's  peril,  but  also  insuf- 
ficient to  show  that  deceased  was  struck  by  a  train. 

6.  Appeal  and  Error;  Assignments;  Waiver. — Errors  assigned  but 
not  insisted  on  in  brief  or  argument,  are  considered  waived. 

Appeal  from  Clay  County  Court. 

Heard  before  Hon.  E.  J.  Garbison. 

Action  by  T.  A.  G,  Kelley,  as  administrator  against 
H.  M.  Atkinson  and  others,  as  receivers  for  damages  for 
the  death  of  his  intestate.  Judgment  for  plaintiff  and 
defendants  appeals.    Reversed  and  remanded. 

Tillman^  Bradley  &  Morrow^  Charles  E.  Rice,  and 
Whatley  &  Cornelius^  for  appellant.  It  is  undisput- 
ed in  this  case  that  intestate  was  a  trespasser  at  the 
time  he  was  struck  by  one  of  appellant's  trains. — Sou. 
Ry.  V,  Gullatt,  150  Ala.  320;  Sou.  Ry.  Co.  v.  Gullatt, 
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158  Ala.  504;  C.  of  0.  Ry.  Co.  v,  Blackmon,  169  Ala. 
304;  Mizz<^U  v.  H^ou.  Ry,  Co.,  132  Ala.  506;  S(m.  Ry.  Go. 
V.  Forristcr,  158  Ala,  482;  .V.  C.  d  St.L.  Ry.  Co.  v. 
Harris,  142  Ala.  352;  IVham.  Smi.  Ry.  Co.  v.  Fox,  52 
South.   889;   Hou.   Ry.    Co.   v.   Drake,  51   South.  996; 
Sou.  Ry,   Co,   i\  liKsh,  122  Ala.  470;  26  South.  168; 
Randle  v.  H.  R.  L.  d  P.  Co.,  158  Ala.  534;  B.  R.  L 
d  P.  Co.  V.  Hays,  44  South  1032;  Johnson  v.  B.  R.  L 
d  P.  Co.,  43  South.  33.    The  intestate  being  a  trespasser, 
on  defendant's  track  at  the  time  he  was  struck  by  one 
of  defendant's  trains,   the  defendant's  servants  owed 
him  only  the  duty  of  using  all  means  at  hand  to  pre- 
vent injuring  him,  after  discovering  his  peril  and  after 
beroming  an  are  that  he  could  not  or  would  not  extricate 
himself  therefrom. — C.  of  O.  Ry.  Co.  v.  Blackmon,  169 
Ala.  308;  Son.  Ry.  Co.  v.  Gullatt,  150  Ala.  318;  Sou. 
Ry.  Co.  V.  Bush,  122  Ala.  470;  A.  G.  8.  Ry.  Co,  v.  Mc- 
Whorter,  156  Ala.  269;  L.  d  N.  v.  Young,  153  Ala.  232; 
Randle  v.  B.  R.  L.  d  P.  Co.,  158  Ala.  534.     It  is  also 
undisputed  from  the  testimony  in  the  case  that  intes- 
tate was  not  on  the  right-of-way  of  defendant  by  invi- 
tation, permission  or  acquiescence. — A.  Q.  S.  R.  R.  Co. 
V.  Godfrey,  156  Ala.  207 ;  Sou.  Ry.  Co.  v.  Fox,  52  South. 
889.     We  have  not  seen  appellee's  brief,  but  from  his 
pasition  on  the  trial  we  apprehend  that  it  will  be  con- 
tended that  it  was  the  duty  of  the  engineer  to  keep  a 
look-out  for  objects  on  the  track,  but  our  court  has  ex- 
pressly considered  this  and  has  construed  section  5473 
of  the  Code  holding  that  no  such  duty  was  owing  a  tres- 
passer.   In  support  of  this  see: — Sou.  Ry.  Co.  v.  Drake, 
51  South.  m%\  Smith  v.  C.  of  G.  Ry.  Co.,  51  South. 
793;  Lacey-Burk  Co,  y.  Holmes,  51  South.  236.     Our 
statutes  requiring  signals  to  be  given  for  public  road 
crossings,  are  made  to  protect  the  public  using  such 
crossings,  and  not  to  protect  trespassers.     This  is  ex- 
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pressly  decided  in  the  case  of  Lewis  vs.  Sou,  Ry,  Co., 
143  Ala.  133.  According  to  the  undisputed  evidence  in 
this  case  the  intestate  was  found  65  or  75  yards  west 
of  the  public  road  crossing.  He  was  not,  therefore,  at 
or  n6ar  the  public  road  crossing  within  the  meaning  of 
our  statute,  section  5476.  Except  at  the  places  named 
in  section  5476,  there  is  no  greater  degree  of  care  re- 
quired of  railroads  than  at  any  other  place. — So.  Ry. 
Co.  V.  Smith,  163  Ala.  174,  50  South.  390;  L.  d  N.  i>. 
Holland,  164  Ala.  73,  51  South.  365;  Carlisle  v.  A.  G.  S., 
166  Ala.  591,  52  South.  341.  The  statute  does  not  ren- 
der railroad  companies  absolutely  liable  even  for  in- 
juries at  public  road  crossings.  A  violation  of  the  stat- 
ute must  be  the  proximate  cause  of  the  injury. — Weath- 
erly  v.  N.  C.  &  St.  L.,  51  South.  959;  H.  K.  B.  d  M.  Co. 
V.  B.  R.  &  S.  Co.,  100  Ala.  The  case  was  submitted  to 
the  jury  by  the  court  upon  the  question  of  subsequent 
negligence.  This  question  has  often  been  considered 
by  our  court  and  it  has  been  uniformly  held  as  in  the 
case  of  Johnson  v.  B.  R.  L.  d  P.  Co.,  (149  Ala.  538) 
that  ^^ there  must  he  actual  knowledge  of  the  peril,  oth- 
erwise there  can  be  nothing  upon  which  to  predicate 
subsequent  negligence.'^  [Italics  ours.] — A.  G.  S.  Ry. 
Co.  V.  McWhorter,  156  Ala.  277;  L.  d  N.  v.  Young,  135 
Ala.  232 ;  L.  d  N.  v.  Brotc^n,  121  Ala.  227 ;  Sands  v.  L.. 
d  N.,  156  Ala.  326;  C.  of  G.  v.  Lamb,  124  Ala.  172; 
So.  Ry.  V.  Bush,  122  Ala.  483;  Carlisle  v.  A.  G.  fif.,  52 
South.  341;  So.  Ry,  v.  Shelton,  136  Ala.  206;  A.  E.  d 
G.  Co.  t7.  Rosen,  159  Ala.  203;  Randle  v.  B.  R.  L.  d  P. 
Co.,  158  Ala.  535;  So.  Ry.  v.  Gullatt,  150  Ala.  320.  An 
engineer  upon  seeing  an  adult  person  upon,  near,  or  ap- 
proaching his  track,  unless  such  person  be  lying  down 
upon  the  track,  certainly  has  the  right  to  assume  that 
such  person  will  get  out  of  danger,  or  not  go  into  a 
place  of  danger,  and  he  also  has  the  right  to  act  upon 
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that  aHHumption  until  it  becomes  reasonably  apparent 
such  person  is  in  danger,  or  cannot  or  will  not  extricate 
himself.  There  is  no  duty  upon  him  to  make  any  effort 
to  stop  his  train  upon  seeing  an  adult  person  on  or  near 
his  track,  until  it  becomes  reasonably  apparent  such 
person  was  in,  or  going  into  a  place  of  danger.  The  au- 
thorities are  a  unit  in  support  of  this  proposition.— 
Carlisle  r.  .1.  (i,  N.,  166  Ala.  591;  Ko.  Ry,  Co.  r.  Busk 
122  Ala.  483;  A.  E.  ik  G,  Co.  r.  Rosen,  159  Ala.  203; 
y^.  y^  L.  dc  l\  Vo.  r.  WUliaiiuH,  158  Ala.  381;  Randk  r. 
li.  R.  L.  A  l\  (V>.,  158  Ahi.  534;  y^.  ye.  L.  <t  P.  Co.  v. 
CI(trk\  41  South.  829;  Santh  r.  L.  dc  X.,  156  Ala.  327; 
A.  a.  S.  r.  MrWhortrr,  158  Ala.  381 ;  L.  d  N.  i\  Young. 
153  Ahi.  232;  *SV>.  Ry.  Co.  r.  (lullatt,  150  Ala.  320;  *So. 
Ry.  Co.  r.  Shrlton,  136  Ala.  206. 

().  H.  ( OUNKurs,  KiDDiJi,  Eujs,  Uiudlb  &  Prubt,  and 
Kiddle  &  Brirr,  for  appellee.  When  a  person  is  killed 
at  a  public  road-crossing  on  a  railroad,  the  burden  of 
proof  is  on  the  railroad  in  an  action  for  damages  on 
account  of  death  to  show  a  compliance  with  the  law  in 
reference  to  keeping  a  look-out,  blowing  the  whistle  and 
ringing  the  bell  and  everything  else  the  law  requires. 
In  fact,  the  burden  of  proof  is  on  the  defendant  that 
there  was  no  negligence. — Code  of  Ala.  Sec.  5473  et  seq. 
When  a  person  is  on  a  railroad  track  in  front  of  an 
engine  and  the  engineer  is  shown  to  be  looking  out 
ahead  of  his  engine,  or,  there  are  facts  from  w'hich  a 
jury  could  infer  that  he  was  looking  ahead,  then  the 
jury  is  authorized  to  find  from  the  evidence  that  the  en- 
gineer saw  such  person  on  the  track,  even  though  the  en- 
gineer swears  he  did  not. — Carlisle  v.  A.  O,  8.  R.  i?.. 
52  South.  341;  Sou.  Ry.  Co.  v.  Bush,  122  Ala,  470  (26 
South.  168) ;  Sou.  Ry.  Co.  v.  Shelton,  136  Ala.  191  (34 
South.  194 ) .    When  facts  are  shown  from  which  a  jury 


Digitized  by 


Google 


8.]  OF  ALABAMA.  575 

[Atkinson,  et  al.  v.  Kelley.] 

would  be  authorized  to  find  that  any  of  the  trainmen  dis- 
covered a  person  injured  in  a  place  of  danger,  on  or  near 
the  track,  then  the  burden  of  proof  is  on  the  railroad 
to  show  that  there  was  no  subsequent  negligence,  when 
there  is  a  count  in  the  complaint  for  subsequent  negli- 
gence.—Carlisle  V.  A.  G.  S,  R.  R.,  52  South  341.  A 
person  has  a  right,  on  exercising  due  care,  to  cross  a 
railroad  anywhere,  as  much  so  in  the  wilds  of  the  forest 
as  at  a  public  road-crossing,  and  is  not  a  trespasser  in 
undertaking  to  cross  a  railroad  in  a  proper  manner, 
and  when  a  pedestrian  is  undertaking  to  cross  a  rail- 
road at  a  public  road-crossing  in  the  wilds  of  the  forest 
or  any  other  place  in  a  proper  manner,  the  railroad 
owes  him  the  duty  to  keep  a  look-out  for  him  and  the 
failure  to  discharge  this  duty  resulting  in  damages 
or  injury  to  him,  gives  a  cause  of  action  to  which  the 
railroad  company  is  liable. — B.  R.  L.  d  P.  Co,  v.  Jones, 
153  Ala.  157;  Birmingliani  Ry.  &  Electric  Co,  v.  City 
Stable  Co.,  119  Ala.  615;  M.  &  C.  R.  R.  Co.  v.  Lyon, 
62  Ala.  71;  Glass  v.  M.  d  C.  R.  R.  Co.,  94  Ala.  581. 
Where  the  evidence  is  in  conflict  on  any  material  ques- 
tion, the  same  is  a  question  for  the  jury,  and  even  where 
the  evidence  is  not  in  conflict  but  where  different  rea- 
sonable men  are  liable  to  draw  different  conclusions 
from  it,  then  it  is  a  question  for  the  jury. — Bean  Bros. 
V.  Johnston,  140  Ala.  339 ;  M.  J.  d  H.  C.  Co.  v.  Bram- 
berg,  141  Ala.  258;  M.  Cormick  Co.  v.  Lowe,  151  Ala. 
313. 

PELHAM,  J. — The  appellee  brought  suit  in  the  trial 
court  to  recover  damages  for  the  negligent  killing  of 
plaintiff's  intestate,  W.  H.  Kelley. 

One  of  the  counts  of  the  complaint  on  which  the  case 
was  submitted  to  the  jury  alleges  that  the  agents  or 
servants  of  the  defendant,  acting  within  the  line  and 
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scope  of  their  authority,  wantonly,  willfully,  or  inten- 
tionally caused  an  engine  or  train  of  cars  to  run  over 
or  against  plaintiff's  intestate,  and  that  as  a  proximate 
consequence  said  intestate  received  the  injuries  causing 
his  death.  The  demurrers  assigned  to  this  count  on  the 
ground  that,  the  allegation  of  the  wanton  or  intentional 
act  complained  of  as  having  caused  the  injury  being  in 
the  disjunctive,  the  count  is  bad  for  that  reason,  were 
overruled  by  the  court  and  are  made  the  basis  of  assign- 
ments of  error  here  insisted  upon.  This  count  is  suffi- 
cient as  against  the  demurrers  interposed  to  it,  in  that 
it  alleges  that  the  injury  complained  of  was  wanton- 
ly or  intentionally  inflicted. — B.  R.  L.  d  P.  Go.  v.  Wiscy 
149  Ala.  492,  42  South.  821,  and  authorities  cited  in 
the  opinion;  M.  J,  &  K,  C.  R,  Co.  v.  Smith,  146  Ala.  312, 
40  South.  763. 

There  are  numerous  other  assignments  of  error  based 
on  the  rulings  of  the  court  on  the  pleadings,  but  they 
are  not  insisted  upon  in  argument  or  brief  so  as  to 
necessitate  a  discussion  of  them  here.  It  appears  from 
the  record  that  the  counts  of  the  complaint  other  than 
count  1  as  last  amended  and  counts  A.  B,  and  C  were 
abandoned  and  the  case  submited  to  the  jury  on  these 
counts  alone;  one  of  them  being  grounded  upon  allega- 
tions of  subsequent  negligence. 

The  cardinal  question  involved  and  presented  by  the 
appeal,  and  the  proposition  insisted  upon  most  strenu- 
ously and  argued  at  greatest  length,  is  the  refusal  of 
the  court  to  give  the  general  charge  requested  in  writing 
on  behalf  of  the  defendant. 

It  is  shown  without  conflict  in  the  evidence  set  out  in 
the  bill  of  exceptions  that  plaintiff's  intestate  was  found 
dead  near  the  track  of  defendant's  railroad  at  about  9 :45 
o'clock  on  the  morning  of  December  8,  1911.  His  body 
was  lying  with  the  head  toward  the  track  and  about  two 
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feet  from  the  south  rail  on  the  south  side  of  the  track, 
the  body  stretched  out  in  a  position  nearly  at  a  right 
angle  to  the  rails.  There  was  a  wound  on  the  scalp, 
the  skull  was  fractured  and  punctured,  and  the  body  was 
considerably  bruised  on  the  right  side  from  the  shoulder 
to  below  the  calf  of  the  leg.  The  physician  who  examin- 
ed the  intestate's  body  where  it  was  found  near  the 
track,  a  short  time  after  it  was  discovered  and  before 
it  was  moved,  was  introduced  as  a  witness  for  the  plain- 
tiff on  the  trial,  and  testified  that  in  his  opinion  the 
injuries  evidenced  by  the  bruises  and  wounds  were  suf- 
ficient to,  and  did,  cause  the  death  of  the  intestate  but 
that  he  could  not  tell  whether  the  bruises  and  injuries 
had  been  caused  by  his  having  been  struck  by  a  loco- 
motive or  not.  No  witness  testified  to  having  seen  the 
intestate  at  the  time  he  received  the  injuries  causing 
his  death.  He  was  last  seen  alive  by  any  one  who  knew 
and  recognized  him  on  the  evening  of  December  7,  1911, 
about  "good  dark,"  and,  so  far  as  the  evidence  shows, 
was  not  again  seen,  to  be  recognized,  by  any  one  until 
found  by  the  crew  of  one  of  defendant's  trains  at  9 :45 
o'clock  the  next  morning,  at  which  time  the  body  was 
cold  and  stiff,  and  in  the  opinion  of  the  physician  who 
examined  him  he  had  been  dead  some  time.  The  evi- 
dence of  some  of  the  plaintiff's  witnesses,  elicited  on 
cross-examination,  and  of  several  of  the  defendant's  wit- 
nesses, was  to  the  effect  that  when  last  seen,  about  dark 
on  December  7th,  the  intestate  was  considerably  intox- 
icated; some  of  the  witnesses  pronouncing  him  to  be  in 
a  drunken  condition.  At  this  time  (when  last  seen 
alive)  he  was  going  west  along  the  defendant's  railroad 
track  near  a  public  road  crossing  at  a  point  on  the  rail- 
road known  as  Bostic's  Spur.  This  crossing  is  about 
a  mile  east  of  the  station  called  Cragford ;  it  being,  as 
will   be  observed,   in   the  direction   of  Cragford   that 
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plaintiff's  intestate  was  going  when  last  seen  by  some  of 
the  witnesses.  The  point  at  which  the  body  was  found 
near  the* track  was  about  75  yards  distant  (west)  from 
the  road  crossing  at  Bostic's  Spur,  toward  Cragford. 
There  were  no  signs  or  indications  on  or  along  the 
track  or  by  the  side  of  it,  or  on  the  rails  or  cros»-ties, 
showing  that  the  intestate,  Kelley,  had  been  hit  or  run 
over  by  an  engine  or  cars  on  defendant's  railroad,  and 
no  disturbance  of  the  ground,  or  mark  or  indication  of 
any  kind  or  character,  at  any  place  near  the  body,  was 
found  indicating  that  it  had  been  dragged  to  this  point 
from  some  other  place.  The  track  at  this  place  was 
nearly  level  with  the  surface  of  the  ground,  and  the 
body  showed  no  appearance  whatever  of  having  been 
dragged  to  the  place,  but,  as  stated  by  several  witnesses^ 
looked  as  if  it  had  been  "picked  up  and  laid  down"  right 
where  it  was  found.  It  was  admitted  by  both  parties 
on  the  trial,  to  shorten  the  examination  of  witnesses, 
"that  Mr.  Kelley  appeared  to  have  been  picked  up  and 
laid  down  in  the  position  in  which  he  was  found;  that 
there  was  no  sign  on  the  ground  of  his  having  been 
dragged."  Some  of  the  witnesses  testified  to  seeing  a 
few  threads  on  the  rails  or  cross-ties,  some  10  to  20 
feet  west  from  where  the  body  was  lying,  that  had  the 
appearance  of  having  come  from  the  torn  place  on  the 
right  shoulder  of  the  overcoat  of  the  deceased.  There 
was  no  blood  or  mark  of  any  kind  on  or  between  the  rails 
or  on  the  cross-ties  indicating  where  or  how  the  deceas- 
ed had  been  struck.  To  the  west  from  the  place  where 
the  body  was  found,  there  was  a  curve  in  the  track  that 
prevented  a  view  "up"  along  the  track  for  a  greater 
distance  than  from  60  to  150  yards  (as  variously  esti- 
mated by  the  witnesses) ;  but  the  track  to  the  east  was 
straight  for  some  distance,  and  a  person  could  see  east, 
"down,"  the  track  for  from  i/4  to  %  of  a  mile,  accord- 
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ing  to  the  testimony  of  the  witnesses.  The  body  of  the 
plaintiff's  intestate  was  found  at  a  point  about  halfway 
between  the  curve  and  the  road  crossing  at  Bostic's 
Spur. 

There  was  no  contention  nor  any  testimony  to  sup- 
port a  contention  that  the  plaintiff's  intestate  was  on 
the  defendant's  right  of  way  by  invitation,  permission, 
or  acquiescence  of  the  defendant.  It  was  shown  that  the 
following  trains  passed  over  the  defendant's  railroad  at 
the  point  where  plaintiff's  intestate's  body  was  found, 
covering  the  period  from  the  time  that  he  was  last  seen 
alive  on  the  evening  of  December  7th  until  the  time 
his  body  was  found  the  next  morning,  December  8,  1911, 
viz.:  No.  72,  east  bound,  passed  Cragford  at  6:05  p. 
m.,  December  7th;  extra  No.  1,608,  east  bound,  passed 
Cragford  at  6:32  p.  m.,  December  7th;  No.  26,  east 
bound,  passed  Cragford  at  9:31  p.  m.,  December  7th; 
No.  71,  west  bound,  passed  Cragford  at  4  o'clock  a.  m., 
December  8th;  No.  74,  east  bound,  passed  Cragford 
between  6.50  and  7  o'clock  a.  m.,  December  8th;  No.  25, 
west  bound,  passed  Cragford  at  7:34  o'clock  a.  m.,  De- 
cember 8th;  and  No.  73,  west  bound,  passed  Crs^ord 
about  9 :45  o'clock  a.  m.,  December  8th.  The  crew  of 
this  train  discovered  the  body  lying  near  the  track  as 
we  have  described,  stopped  the  train,  and  reported  the 
matter,  but  did  not  move  or  disturb  the  position  in 
which  they  found  the  body  lying.  The  engineers  of 
each  of  the  seven  trains  were  examined  as  witnesses, 
and  each  of  them  testified  that  he  did  not  see  the  plain- 
tiff's intestate,  except  the  engineer  of  No.  73,  the  train 
whose  crew  discovered  the  dead  body  lying  near  the 
track.  The  engineer  of  the  extra  1,608,  testified  that 
as  he  passed  Bostic's  Spur  he  saw  an  elderly  man  sit- 
ting on  a  pile  of  lumber  alongside  the  track  at  that 
placie,  and  that  this  man  waved  a  bottle  at  him  bb  the 
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train  passed.  Evidence  was  also  introduced  showing 
that  plaintiff's  intestate  corresponded  in  appearance, 
etc.,  with  the  description  given  by  this  engineer.  Each 
and  all  of  these  engineers  testified  positively  that  as 
they  passed  this  place  on  the  occasion  in  question  they 
saw  no  person  on  or  near  the  track  in  the  vicinity  of  the 
place  where  the  body  of  plaintiff's  intestate  was  found, 
and  that  so  far  as  they  knew  he  was  not  struck  by  the 
locomotives  or  cars  in  the  trains  operated  by  them.  The 
testimony  of  these  engineers  varied  as  to  the  rates  of 
speed  at  which  they  were  going,  the  nature  of  the  look- 
outs ahead  they  were  keeping  as  they  approached  and 
passed  the  place  in  question,  and  the  distances  in  which 
their  trains  could  have  been  stopped.  The  evidence  of 
the  engineer  of  train  No.  72  (the  first  train  to  pass  this 
point  after  the  deceased  was  last  seen  alive)  was  to 
the  effect  that  he  was  keeping  a  lookout  ahead;  but, 
upon  being  asked  if  he  kept  a  steady  lookout  after 
leaving  the  curve  west  of  the  road  crossing  until  reach- 
ing the  crossing,  he  stated :  "No,  sir;  I  had  other  duties 
to  perform  besides  looking  ahead."  The  evidence  of 
this  engineer  is  a  fair  sample  of  that  of  the  others 
along  this  line  about  keeping  a  lookout.  Some  of  them 
testified  that  they  did  not  know  for  some  time  after- 
ward that  Kelley,  the  plaintiff's  intestate,  had  been 
found  dead  near  the  track  close  to  Bostic's  Spur,  and 
that  they  did  not  remember  and  could  not  then  recall 
what  they  were  doing  at  the  particular  time  they  passed 
there  on  the  occasion  in  question  about  keeping  a  look- 
out ahead. 

No  other  inference  can  be  drawn  from  the  whole  evi- 
dence than  that,  if  plaintiff's  intestate  received  the  in- 
juries causing  his  death  by  having  been  struck  by  an  en- 
gine or  car  on  the  defendant's  railroad,  he  was  a  tres- 
passer at  the  time  of  being  struck. — 80.    Ry,    Co.    v. 
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Drake,  166  Ala.  540,  51  South.  996;  M.dC.  R.  B.  Co,  v. 
Womack,  84  Ala.  149,  4  South.  618,  and  authorities  cited 
in  brief  of  appellant.  It  would  seem  from  the  authori- 
ties cited  by  counsel  in  brief  that  the  fact  that  the  de- 
ceased was  a  trespasser  is  conceded,  and  it  is  manifest 
from  the  record  that  the  case  was  submitted  to  the  jury 
on  the  question  of  subsequent  negligence,  and  it  is  ap- 
parent from  the  testimony  set  out  that  the  plaintiflf's 
right  of  recovery  depends  upon  showing  subsequent  neg- 
ligence upon  the  part  of  some  person  or  persons  in  the 
employ  of  the  defendant  in  the  operation  of  its  trains. 

The  plaintiflf's  intestate  being  a  trespasser  on  the  de- 
fendant's right  of  way  without  any  pretense  of  invita- 
tion, permission,  or  acquiescence  upon  the  part  of  the  de- 
fendant, it  owed  to  him  only  the  duty  of  using  all  rea- 
sonable eflforts  to  prevent  the  injury  after  discovering 
his  peril  on  the  track,  or  in  dangerous  proximity  there- 
to, and  becoming  aware  that  he  could  not  or  did  not 
intend  to  attempt  to  extricate  himself  therefrom. — So. 
Ry,  Co.  V.  GuUatt,  150  Ala.  318,  43  South,  577.  Unless 
there  is  knowledge  of  the  peril,  there  is  nothing  upon 
which  to  predicate  subsequent  negligence. — Johnson  v. 
B.  R.  L.  d  P.  Co.,  149  Ala.  538,  43  South.  33. 

There  is  absolutely  no  testimony  showing  that  the 
plaintiflf's  intestate  was  on  the  track,  or  in  dangerous 
proximity  thereto,  in  advance  of  an  engine  on  defend- 
ant's railroad,  or  that  the  engineer  in  charge  of  the  oper- 
ation of  any  locomotive  saw,  or  could  have  seen,  him  in 
time  to  prevent  the  injury.  Nor  is  there  any  evidence 
aflfording  a  basis  from  which  such  an  inference  could 
be  drawn.  Under  the  undisputed  facts  in  this  case 
there  was  no  duty  resting  upon  the  servants  of  the  de- 
fendant to  keep  a  lookout  for  the  plaintiflf's  intestate 
at  the  point  on  the  track  where  he  was  discovered  fatally 
injured.— So.  Ry.  Co.  v.  Drake,  166  Ala.  540,  51  South. 


Digitized  by 


Google 


582  COURT  OF  APPEALS  [Vol. 

[Atkinson,  et  al.  v.  Kelley.] 

996;  Smith  v.  C.  of  Ga.  Ry.  Co.,  165  Ala.  407,  51  South. 
792. 

Not  only  is  there  no  evidence  that  would  fairly  war- 
rant the  inference  that  plaintiff's  intestate  was  on  the 
track  ahead  of  an  engine  in  time  for  the  engineer  in 
charge  to  stop  after  becoming  aware  of  the  intestate's 
peril  before  striking  him,  but  there  is  no  evidence  that 
he  was  struck  by  an  engine.  The  doctor  who  examined 
the  injuries  on  the  plain tiflf's  intestate  before  the  body 
had  been  moved,  a  witness  introduced  by  the  plaintiff, 
testified  that  he  was  unable  to  conclude  that  an  engine 
struck  the  deceased,  and  if,  after  an  examination  made 
under  such  circumstances  as  these,  this  witness,  draw- 
ing to  his  aid  his  technical  knowledge,  could  not  say 
that  an  engine  had  struck  the  deceased,  how  could  any 
one  else  say  that  the  deceased  was  struck  by  an  engine 
or  locomotive?  What  basis  for  a  finding  of  this  fact 
by  the  jury  was  afforded  by  the  evidence?  The  evidence 
set  out  does  not  in  our  opinion  disclose  any  testimony 
authorizing  a  finding  of  this  fact  necessary  to  the  plain- 
tiff's recovery.  So  far  as  anything  appears  in  the  evi- 
dence to  the  contrary,  it  might  as  well  be  assumed  from 
the  facts  proven  that  the  plaintiff's  intestate  received 
the  injuries  from  having  come  in  contact  Tjrith  the  side 
of  a  car,  or  in  some  other  way,  as  that  he  was  struck 
by  an  engine  when  in  front  of  it  on  the  track.  It  would 
be  but  the  merest  conjecture  from  the  evidence  adduced 
upon  the  trial,  as  set  out  in  the  bill  of  exceptions,  to 
say  how  the  plaintiff's  intestate  was  struck  and  injur- 
ed. Certainly  there  is  nothing  to  show  that  he  was  on 
the  track  ahead  of  the  engine  when  struck,  and  the  court 
was  in  error  in  refusing  the  general  charge  requested 
by  the  defendant. 

An  analysis  of  the  opinions  in  the  following  cases  will 
be  found  to  support  our  holding  as  applied  to  the  facts 
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in  this  ca^:— Carlisle  v,  A.  G.  8.  B.  R.  Co.  166  Ala. 
591,  52  South.  34:1;  So.  Ry.  Co.  v.  Stewixrt,  153  Ala.  138, 
45  South.  51 ;  Johnson  v.  B.  R.  L.  d  P.  Co.,  149  Ala.  537, 
43  South.  33;  So.  Ry.  Co.  v.  Steioart,  164  Ala.  171,  51 
South.  324;  So.  Ry.  Co.  v.  Gullatt,  150  Ala.  320,  43 
South.  577;  ilizzell  v.  So.  Ry.  Co.,  132  Ala.  506,  31 
South.  86;  So.  Ry.  Co.  v.  Drake,  166  Ala.  540,  51  South. 
996;  So.  Ry.  Co.  v.  Gullatt,  158  Ala.  504,  48  South.  472. 

For  the  error  in  refusing  the  general  charge  requested 
by  the  defendant,  the  judgment  of  the  court  below  must 
be  reversed. 

Reversed  and  remanded. 


Southern  Railway  v.  Caldwell-Spence 
Company. 

Failure  to  Deliver  Freight. 

(Decided  June  16,  1913.    Rehearing  denied  July  8,  1913. 
62  South.  975.) 

1.  Witnesses;  Refreshing  Memory;  Memorandum. — ^Where  a  wit- 
ness testified  that  he  could  not  remember  a  fact,  even  after  he  had 
refreshed  his  recollection  by  referring  to  a  memorandum  made  by 
him,  his  testimony  and  the  memorandum  are  not  admissible  unless 
he  can  state  that  he  knew  the  facts  at  the  time  he  made  the  memo- 
randa, and  that  he  then  correctly  stated  them. 

2.  Same;  Examination;  Explanation  of  Cross. — Where  a  memo- 
randum was  used  to  refresh  recollection  and  was  introduced  in  evi- 
dence without  objection,  but  on  cross-examination  witness  testified 
that  he  could  not  remember  the  facts  even  after  referring  to  the 
memorandum,  it  was  proper  to  ask  witness  in  rebuttal  if  he  knew  the 
memorandum  was  corect  when  he  made  it,  as  such  evidence  affects 
the  weight  to  be  attached  to  the  memorandum  as  well  as  its  admls- 
sibUty  in  evidence. 

3.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  ac- 
tion was  against  a  carrier  for  failure  to  deliver  freight,  error  com- 
mitted in  sustaining  an  objection  to  a  question  asked  the  agent  of 
the  carrier,  on  redirect  examination,  whether  he  knew  the  facts, 
contained  in  the  memorandum  at  the  time  he  made  it,  he  having 
testified  that  he  could  not  remember  the  facts  even  after  referring 
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to  his  memorandum,  was  prejudicial  even  though  the  witness  stated 
on  cross-examination  that  he  could  not  remember  whether  the 
freight  referred  to  in  the  memorandum  was  in  the  freight  house  or 
not,  but  did  not  indicate  that  he  did  not  know  that  fact  when  he 
made  the  memorandum. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disquex 

Action  by  the  Caldwell-Spence  Company  against  the 
Southern  Railway  Company,  for  damages  for  failure  to 
deliver  freight.  Judgment  for  plaintiff  and  defendant 
appeals.    Reversed  and  remanded. 

Hood  &  Murphreb,  for  appellant.  The  court  was  in 
error  in  not  permitting  the  witness  to  state  whether  or 
not  he  knew  that  the  records  were  correct  at  the  time 
that  he  made  them,  he  having  testified  on  the  cross  that 
he  had  no  independent  recollection  of  the  transaction 
evidenced  by  the  record. — 1  Wig.  826;  Acklan  v.  Hick- 
man y  63  Ala.  494;  J.  Snow  Hdit\  Co.  v,  Loveman  &  Co.^ 
131  Ala.  221. 

DoRTCH,  Martin  &  AllExX,  for  appellee.  The  court 
was  not  in  error  in  sustaining  objections  to  questions 
propounded  by  appellant. — 1  Wig.  826,  841.  In  any 
event  it  was  incumbent  upon  appellant  to  show  error 
which  is  not  done  by  the  record  in  this  case. — Ex  parte 
State,  61  South.  488;  87  Ala.  27;  60  South.  267;  168 
Ala.  627;  174  Ala.  220. 

WALKER,  P.  J.— The  object  of  this  suit  was  to 
charge  the  appellant  with  liability  for  the  value  of  50 
boxes  of  tobacco,  received  by  it  as  a  common  carrier  to 
be  delivered  to  the  appellee  at  Gadsden  for  a  re- 
ward, and  which  the  complaint  alleged  it  failed  to  de- 
liver. One  Daniels,  a  witness  for  the  defendant  (ap- 
pellant here),  testified  that  he  was  the  defendant's  ship- 
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ping  clerk  at  Oadsden  in  1907 ;  that  "he  checked  that  to- 
bacco out  there  to  whoever  had  the  bill;  that  in  the 
usual  course  of  business  the  drayman  would  first  go 
to  the  office  and  get  the  bill  and  bring  it  to  me,  and  that 
was  done  in  this  case.  The  goods  were  then  checked 
out  and  delivered  to  him.  I  checked  them  as  they  came 
out,  and  then  kept  a  record  of  it.  I  O.  K.'d  the  bill, 
and  returned  it  to  the  office.  That  is  the  receipt."  The 
paper  referred  to  by  the  witness,  which  purported  to 
be  a  receipt  for  50  boxes  of  tobacco,  identified  by  date 
and  number  of  waybill  and  the  number  and  initials  of 
a  car,  and  to  bear  the  signature  of  the  plaintiff's  dray- 
man, was  admitted  in  evidence  without  objection,  so  far 
as  the  bill  of  exceptions  indicates.  On  cross-examina- 
tion the  witness  testified  that  he  had  no  independent 
recollection  of  checking  out  the  tobacco  in  question  to 
the  negro  drayman,  saying:  "I  don't  know  anything 
about  this  particular  shipment  except  from  my  records; 
that  is  all  1  know  anything  about."  On  the  rebuttal 
examination  of  the  witness  the  court  sustained  the 
plaintiff's  objections  to  the  following  questions,  asked 
h]m  by  the  counsel  for  the  defendant :  "I  will  ask  you 
whether  or  not  you  know  these  records  were  correct  at 
the  time  you  made  them."  "I  will  put  it  in  this  way: 
Would  you  have  ever  made  an  entry  like  that  on  that 
receipt  without  the  goods  being  there?"  "Did  you  ever 
make  an  entry  like  that  on  that  receipt  without  personal 
knowledge  of  the  delivery  of  the  goods?" 

In  the  opinion  rendered  in  the  case  of  Acklen's  Kxecis^- 
tor  V,  Hickman,  63  Ala.  494,  35  Am.  Rep.  54,  Stone,  J., 
in  speaking  of  the  use  of  memoranda  in  connection  with 
the  testimony  of  a  witness,  said :  "In  the  second  class 
are  embraced  cases  in  which  the  witness,  after  examin- 
ing the  memorandum,  cannot  testify  to  an  existing 
knowledge  of  the  fact,  independent  of  the  memorandum. 
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In  other  words,  cases  in  which  the  memorandum  fails  to 
refresh  and  revive  the  recollection  and  thus  constitute 
it  present  knowledge.  If  the  evidence  of  knowledge  pro- 
ceed no  further  than  this,  neither  the  memorandum  nor 
the  testimony  of  the  witness  can  go  before  the  jury. 
If,  however,  the  witness  go  further,  and  testify  that  at 
or  about  the  time  the  memorandum  was  made  he  knew 
its  contents,  and  knew  them  to  be  true,  this  legalizes 
and  lets  in  both  the  testimony  of  the  witness  and  the 
memorandum.  The  two  are  the  equivalent  of  a  present, 
positive  statement  of  the  witness,  affirming  the  truth  of 
the  contents  of  the  memorandum."  The  rule  as  there 
stated  as  to  what  is  requisite  to  be  shown  to  authorize 
the  admission  in  evidence  of  a  memorandum  in  connec- 
tion with  the  testimony  of  a  witness  in  reference  to 
it  is  one  which  has  been  followed  in  subsequent  cases 
iu  this  state. — Hart  v.  Kendall,  82  Ala.  144,  3  South. 
41;  Battles  v.  Tallman,  96  Ala.  403,  11  South.  247;  Boi- 
ling V,  Fannin,  97  Ala.  619, 12  South.  59 ;  J.  Snow  Hard- 
ware Co.  V.  Loveman  d  Co.,  131  Ala.  221,  31  South.  19. 
The  existence  of  the  rule  is  a  recognition  by  the  court 
of  the  fact  that  such  a  memorandum,  standing  by  itself, 
unaccompanied  by  evidence  that  the  person  who  made 
it  knew  when  it  was  made  of  the  existence  of  the  fact 
of  which  it  purports  to  be  a  memorial,  has  not  a  proba- 
tive value  which  entitles  it  to  be  received  in  evidence. 
Without  such  authentication  it  ih  a  mere  ex  parte  and 
extrajudicial  statement  unsanctioned  by  the  oath  of  any 
one. 

But  it  is  argued  by  the  counsel  for  the  appellee  that 
the  requirement  of  a  showing  that  when  the  memoran- 
dum was  made  the  fact  which  it  recorded  was  a  matter 
within  the  knowledge  of  the  person  making  it  is  one  for 
the  protection  of  the  party  against  whom  the  memoran- 
dum is  proposed  to  be  proved,  and  that,  if  it  is  admitted 
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without  objection  or  without  such  evidence  of  knowledge 
being  adduced^  the  party  oflfering  it  has  the  full  benefit 
of  it  as  evidence  and  cannot  be  entitled  to  complain, 
because  of  a  denial  to  him  of  the  opportunity  of  show- 
ing that  the  person  who  made  it  had  knowledge  when 
it  was  made  of  the  existence  of  the  fact  which  it  records. 
The  contention  seems  to  be  that  the  appellant,  in  as- 
signing as  error  the  action  of  the  court  in  sustaining 
the  objections  to  the  questions  above  set  out,  is  com- 
plaining of  nothing  more  than  the  failure  of  the  court  to 
require  that  the  proper  predicate  be  laid  for  the  admis- 
sion of  evidence,  which  was  let  in  at  the  instance  of 
the  appellant  itself.     This  contention  involves  the  un- 
warranted assumption  that  the  proof  that  the  fact  re- 
corded had  been  known  to  the  witness  was  pertinent 
only  on  the  inquiry  as  to  the  admissibility  of  the  memo- 
randum as  evidence  and  had  no  bearing  on  the  question 
of  the  probative  weight  to  be  accorded  to  it  after  it  was 
permitted  to  be  proved.     Unquestionably,  the  circum- 
stance, brought  out  on  the  cross-examination  of  the  wit- 
ness of  his  lack  of  any  present  recollection  of  the  facts 
to  which  he  had  deposed,  was  one  which,  if  unexplain- 
ed or  unrebutted,  had  a  tendency  to  impair  the  value  of 
his  testimony  and  the  probative  effect  of  the  memoran- 
dum which  had  been  introduced  in  connection  with  it. 
It  is  equally  as  unquestionable  that  the  unfavorable  im- 
pression that  may  have  been  created  by  such  an  admis- 
sion on  the  part  of  the  witness  might  have  been  remov- 
ed by  satisfactory  evidence  to  the  effect  that  the  memo- 
randum which  had  been  received  in  evidence  was  a  cor- 
rect memorial  of  the  facts  to  which  the  witness  had  de- 
posed on  his  direct  examination,  and  that  those  facts 
were  known  to  him  when  he  made  the  record  of  them. 
We  are  of  opinion  that  it  was  permissible  to  rebut  the 
evidence  as  to  the  witness'  lack  of  a  present  recollection 
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of  the  facts  to  which  he  had  testified  by  proving  that 
his  testimony,  in  connection  with  the  memorandum 
made  by  him,  upon  which  his  testimony  was  based  and 
the  truth  of  the  contents  of  which  he  affirmed,  was  such 
as  might  be  accepted  as  the  equivalent  of  the  testimony 
of  a  witness  having  a  present  recollection  of  the  facts 
deposed  to.  And  we  are  of  opinion  that  the  question 
first  above  set  out  was  an  appropriate  one  to  elicit  such 
rebutting  testimony,  and  that  the  court  improperly  sus- 
tained the  objection  to  it.  It  may  be  conceded  that 
the  other  two  questions  were  subject  to  objection,  the 
one  as  calling  for  a  statement  as  to  the  undisclosed  men- 
tal attitude  of  the  witness,  and  the  other  as  being  lead- 
ing or  suggestive  of  the  answer  desired. 

Another  argument  advanced  is  that  the  appellant 
could  not  have  been  prejudiced  by  the  rulings  complain- 
ed of,  because  the  testimony  of  the  witness  on  cross-ex- 
amination disclosed  that  he  had  never  had  knowledge 
of  the  facts,  the  existence  of  which  was  indicated  by  the 
receipt  or  memorandum  which  had  been  admitted  in 
evidence.  It  is  claimed  that  this  is  a  necessary  conclu- 
sion from  the  statements  made  by  the  witness  on  his 
cross-examination  as  to  his  inability  to  recall  any  partic- 
ular delivery  made  from  the  mass  of  freight — often  sev- 
eral car  loads — received  each  day,  or  to  state  that  the 
tobacco  in  question  was  in  the  space  in  the  depot  ware- 
room,  in  which  freight  for  the  appellee  was  placed  for 
delivery.  These  statements  of  the  witness  disclose  his 
failure  at  the  time  he  was  giving  his  testimony  to  re- 
member the  things  mentioned,  but  by  no  means  indicate 
that  at  the  time  inquired  about  he  w^as  without  person- 
al knowledge  of  anything  of  which  the  memorandum  to 
which  he  referred  was  a  record.  The  plain  purpose  of 
the  questions  asked  him  on  his  examination  in  rebuttal 
was  to  show^  affirmatively  that  at  that  former  time  he 
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had  personal  knowledge  of  the  facts  which  the  memoran- 
dum purported  to  record.  The  defendant  was  entitled 
to  prove  that  that  memorandum  was  known  to  the  wit- 
ness to  be  a  correct  memorial  of  his  former  knowledge 
or  recollection  of  the  facts  to  which  he  had  deposed. 
The  record  in  the  case  does  not  show  that  the  fact  ex- 
isted which  is  assumed  as  the  basis  of  the  argument  last 
mentioned.  What  has  been  said  disposes  of  the  only 
questions  presented  for  review. 
Beversed  and  remanded. 


Central  of  Georgia  Ry.  Co.  v.  Coursen. 

Failure  to  Deliver  Baggage, 

(Decided  June  10,  1913.     62  South.  977.) 

Judgment;  Validity;  Jurisdiction. — ^Where  the  transcript  on 
appeal  from  the  circuit  court  shows  that  the  amount  sued  for  was 
less  than  the  minimum  fixed  as  the  original  Jurisdiction  of  that  court 
by  subdivision  1,  sec.  3255,  and  does  not  show  that  the  suit  was 
originally  instituted  in  a  court  having  Jurisdiction,  and  taken  to 
the  circuit  court  on  appeal,  the  Judgment  thus  shown  is  void,  and  can 
neither  be  affirmed  nor  reversed,  and  hence,  the  appeal  must  be 
dismissed. 

Appeal  from  Russell  Circuit  Court. 

Heard  before  Hon.  Mike  Solub. 

Action  by  T.  M.  Coursen  against  the  Central  of  Geor- 
gia Railway  Company,  for  damages  for  failure  to  deliver 
baggage.  Judgment  for  plaintiff  and  defendant  appeals. 
Appeal  dismissed. 

G.  L.  OoMBR,  for  appellant.  No  brief  came  to  the  Re- 
porter. 

J.  W.  Kellby,  and  Glbnn  &  dbGrappbnried,  for  ap- 
pellee.   No  brief  came  to  the  Reporter. 
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PELHAM,  J. — The  complaint  set  out  in  the  transcript 
shows  that  the  suit  brought  by  the  appellee  as  plaintiflE 
in  the  circuit  court  was  for  damages  for  failure  of  the 
defendant  as  a  common  carrier  to  deliver  certain  bag- 
gage, and  the  amount  claimed  is  |33.20.  The  record 
entry  shows  a  judgment  by  the  circuit  court  in  favor  of 
the  plaintiff  for  |28.20,  and  the  appeal  is  certified  as 
coming  from  the  circuit  court  The  amount  claimed  is 
below  the  original  jurisdiction  of  the  circuit  court,  and 
there  is  absolutely  nothing  in  the  record  to  show  that 
the  suit  was  originally  instituted  in  a  court  having  ju- 
risdiction, and  that  the  circuit  court  was  exercising  ap- 
pellate jurisdiction  in  trying  the  case  and  rendering  the 
judgment  from  which  this  appeal  is  prosecuted.  The 
complaint  and  pleas  as  set  out  in  the  transcript  appear 
to  have  been  originally  filed  in  the  circuit  court,  and 
that  court  was  without  original  jurisdiction  to  try  the 
case  and  render  judgment  therein. — Code,  §  3255,  subd. 
1.  The  transcript  fails  to  show  a  legal  judgment  ren- 
dered by  a  court  with  jurisdiction  in  the  premises,  and, 
as  a  void  judgment  can  be  neither  affirmed  nor  revers- 
ed {Adorns  V.  Wright,  129  Ala.  305,  30  South.  574),  a 
dismissal  of  the  appeal  must  necessarily  follow  {IlL 
Cent.  R.  R.  Co.  v.  Burleson^  4  Ala.  App.  384,  59  South. 
230;  Gunter  v.  Mason,  125  Ala.  644,  27  South.  843). 

Appeal  dismissed. 
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Alabama  Great  Southern  Ball  way 
Company  v.  Neal. 

Damage  for  Injury  to  Servant, 
(Decided  May  13,  1913.    62  Soutli.  5r)4.) 

1.  Action;  Joinder;  Misjoinder, — ^Where  the  injury  complained  of 
was  the  result  of  a  concurrence  of  separate  acts  of  negligence,  a 
Joinder  of  the  two  causes  of  action  is  not  a  misjoinder,  although  each 
be  separately  actionable  under  the  Employer's  Liability  Statute. 

2.  Master  and  Servant;  Injury;  Complaint;  Superintendence;  Neg- 
ligence.— A  complaint  consisting  of  several  counts,  each  alleging  the 
negligence  of  defendant's  superintendent  or  foreman  in  causing  a 
piece  of  timber  to  be  dropped  or  thrown  from  above  the  place  where 
plaintiff  was  worlcing,  under  the  instructions  of  the  superintendent 
or  foreman,  is  based  on  subdivision  2,  section  3910,  Code  1907;  the 
further  allegation  that  plaintiff  was  at  work  under  such  superintend- 
ent and  was  directed  to  do  the  particular  work  in  which  he  was 

engaged  when  Injured,  merely  shows  that  plaintiff  was  rightfully 
at  work  where  he  was  when  Injured,  so  as  to  require  the  superin- 
tendent to  refrain  from  injuring  him,  although  it  was  not  alleged 
that  such  direction  was  negligent. 

3.  Same. — Such  counts  did  not  predicate  the  right  of  action  upon 
the  order  of  the  superintendent,  but  merely  showed  that  plaintiff 
was  rightfully  at  work  where  he  was  injured,  and  did  not  allege 
a  cause  of  action  under  subdivision  3,  section  3910,  for  the  negli- 
gence of  a  superior  to  whose  orders  he  was  bound  to  conform. 

4.  Same. — A  complaint  alleging  that  plaintiff  was  an  employe  of 
defendant,  and  one  of  its  construction  gang,  and  was  required  to 
assist  in  the  erection  of  a  certain  frame  building,  and  that  while  in 
such  employment  and  acting  within  the  scope  of  his  duty  when 
Injured,  sufficiently  alleged  that  plaintiff  received  his  injuries  while 
discharging  the  duties  of  his  employment. 

5.  Same;  Knoicledge  of  Danger. — ^The  complaint  examined  and  it 
is  held  that  the  several  counts  sufficiently  allege  that  the  superin- 
tendent knew  of  the  dangerous  conditions  surrounding  plaintiff,  and 
had  cause  to  believe  that  his  acts  might  probably  result  in  injury  to 
him. 

6.  Same;  Specific  Negligent  Acts. — Counts  which  declare  upon 
the  negligence  of  the  superintendent  in  general  terms  relieve  plaintiff 
of  the  necessity  of  alleging  the  knowledge  on  the  part  of  the  super- 
intendent of  the  danger  to  plaintiff  of  the  specific  acts  complained  of. 

7.  Same;  Action;  Issue  and  Proof.— To  establish  negligence  of  a 
superintendent  under  a  complaint  alleging  in  genera]  terms  his  negli- 
gence, based  on  subdivision  2,  section  3910,  Code  1907,  it  is  essential 
to  show  that  the  superintendent  knew,  or  had  good  reason  to  know 
of  plaintiff's  danger. 
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8.  Same ;  Jury  Question. — Under  the  evidence  in  this  case,  the  ques- 
tion of  the  negligence  of  the  superintendent  was  one  for  the  jury. 

9.  Same;  Master's  Liability;  Assumption  of  Risk, — Where  the 
place  at  which  plaintiff  was  worthing  was  safe  when  he  was  put 
there,  and  subsequently  became  unsafe  from  the  foreman's  sending 
another  employee  above  to  saw^  off  a  block,  without  any  warning  to 
plaintiff  or  any  knowledge  on  his  part  that  such  work  was  being 
done,  and  not  as  a  result  of  any  Inherent  danger  obvious  to  the 
servant,  plaintiff  did  not  assume  the  risk. 

10.  Same;  Reliance  on  Care  of  Master. — A  servant  put  to  work  at 
a  safe  place  may  assume  that  the  master  or  his  representative  would 
not  subsequently  render  the  place  unsafe  by  sending  another  overhead 
to  saw  off  a  piece  of  timber,  without  warning  plaintiff  of  such  fact, 
or  the  danger  therefrom. 

11.  Same;  Contributory  Negligence. — Where  plaintiff  was  ordered 
by  his  superintendent  to  work  at  a  place  then  safe,  but  which  subse- 
quently became  unsafe,  not  as  the  result  on  any  inherent  danger 
Obvious  to  plaintiff,  but  from  an  act  of  the  superintendent  without 
warning  to  plaintiff  or  any  knowledge  on  his  part  of  the  performance 
of  such  other  act,  although  he  might  have  observed  it  by  looking  up, 
and  plaintiff  was  injured  by  the  falling  of  a  piece  of  timber,  which 
was  sawed  off  overhead,  plaintiff  could  not  be  said  to  be  guilty  of 
contributory  negligence. 

12.  Same;  Knowledge  of  Danger;  Jury  Question. — Where  the  evi- 
dence was  in  dispute  as  to  w^hether  the  plaintiff,  who  was  injured 
by  a  fall  of  timber  from  above,  knew  of  another  servant's  presence 
above  him  sawing  off  the  timber,  it  became  a  question  for  the  Jury 
to  determine. 

13.  Same;  Instruction. — In  an  action  based  on  subdivision  2,  sec. 
3910,  Code  1907,  where  the  superintendent  admitted  giving  another 
employee  an  order  to  saw  off  timber  above  the  place  of  plaintiff's 
work,  such  order  was  a  special,  as  distinguished  from  a  general  order, 
and  a  charge  asserting  that  the  superintendent's  general  order  for 
certain  work  was  not  a  special  order  to  do  a  particular  work,  and 
that  a  recovery  could  not  be  had  on  a  showing  of  a  general  order 
only,  was  properly  refused. 

14.  Same. — Where  the  question  of  negligence  and  assumption  of  risk, 
were  for  the  Jury,  affirmative  charges  on  the  several  counts,  and 
charges  asserting  that  plaintiff  could  not  recover  by  reason  of  any 
negligent  order;  that  the  superintendent  did  not  give  any  negligent 
order;  that  plaintiff  could  not  recover  unless  the  superintendent 
knew  that  Injury  would  result ;  that  plaintiff  was  guilty  of  contribu- 
tory negligence;  that  the  superintendent  was  guilty  of  no  negligence 
entitling  plaintiff  to  recover,  and  that  plaintiff  assumed  the  risk,  were 
properly  refused,  as  withdrawing  those  questions  from  the  Jury. 

15.  Appeal  and  Error;  Waiver. — ^Where  appellant  does  not  insist  in 
brief  or  argument  on  the  overruling  of  certain  grounds  of  its  demur- 
rer, such  assignment  will  be  deemed  waived. 

16.  Charge  of  Court;  Directing  Verdict. — Where  there  is  a  material 
conflict  in  the  evidence,  or  where  there  is  evidence  affording  Infer- 
ences adverse  to  the  rights  of  the  parties  requesting  the  charge,  the 
court  cannot  properly  direct  the  verdict. 
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17.  Evidence;  Opinion;  Conclusion, — ^Where  the  size  of  the  block 
which  fell  was  shown  as  was  the  distance  it  fell,  the  evidence  of  an- 
other employee  who  had  sawed  it  oif  as  to  whether  it  would  be 
likely  to  knock  plaintiff  down  was  a  conclusion,  which  the  Jury  was 
as  competent  to  draw  as  the  witness,  and  which  was  within  their 
province   to   determine. 

18.  Same;  Expert. — A  person  not  shown  to  have  any  special  knowl- 
edge rendering  him  capable  of  expressing  an  expert  opinion,  was  not 
competent  to  testify  whether  a  block  of  certain  size  falling  a  certain 
distance  would  be  likely  to  knock  down  one  struck  by  it. 

19.  Trial;  Reception  of  Evidence;  Assuming  Facts. — Where  the 
plaintiff  had  testified  that  there  was  nothing  to  keep  him  from  seeing 
things  fall,  if  they  were  falling,  and  where  there  was  no  evidence 
that  anything  had  fallen  or  was  falling  before  the  timber  struck 
plaintiff,  the  exclusion  of  a  question  to  plaintiff  assuming  that  the 
chips  and  sawdust  were  falling,  was  not  error. 

20.  Witnesses;  Examination. — Questions  which  are  misleading  are 
objectionable,  and  the  trial  court  will  not  be  put  in  error  for  sustain- 
ing objection  to  them. 

Appeal  from  Greene  Circuit  Court. 

Heard  before  Hon.  S.  L.  Breiwer. 

Action  by  Hudson  Neal,  pro  ami,  against  the  Alabama 
Great  Southern  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  substance  of  the  pleadings,  the  facts,  and  the 
assignments  of  error  relative  to  evidence  sufficiently  ap- 
pear from  the  opinion.  The  following  charges  were  re- 
fused to  defendant  : 

(1)   General  affirmative  charge. 

(3)  Affirmative  charge  to  second  count. 

(4)  Affirmative  charge  as  to  fourth  count. 

(5)  Affirmative  charge  as  to  the  fifth  count. 

(6)  Same  as  to  the  sixth  count. 

(7)  Same  as  to  the  seventh  count. 
(9)   Same  as  to  the  eighth  count. 

"(15)  A  general  order  by  a  superintendent  of  certain 
work  is  not  a  special  order  to  do  a  particular  work  and 
a  recovery  cannot  be  had  against  a  defendant  where  only 
a  general  order  is  shown,  and  where  it  is  not  shown 
that  a  special  order  is  given  by  the  superintendent  to 
do  the  particplar  work.^^ 
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"(17)  The  jury  cannot  find  a  verdict  for  the  plain- 
tiflf  in  this  case  by  reason  of  any  negligent  order  which 
may  have  been  given  by  C.  N.  Bible,  even  if  such  order 
proximately  caused  the  injury  of  which  plaintiff  com- 
plained. 

"(18)  Under  the  evidence  in  this  case,  Bible  did  not 
give  any  negligent  order  which  caused  the  injury  com- 
plained of  by  plaintiff. 

"(19)  You  cannot  find  a  verdict  for  plaintiff  in  this 
case  unless  you  should  believe  from  the  evidence  that 
Bible  gave  the  plaintiff  a  negligent  order,  and  that  at 
the  time  the  said  Bible  gave  the  order  to  plaintiff  Bible 
knew  or  had  good  reason  to  apprehend  that  the  obedi- 
ence to  such  order  by  the  plaintiff  would  probably  re- 
sult in  injury  to  the  plaintiff." 

"(21)  Under  the  evidence  in  this  case,  the  plaintiff 
was  guilty  of  negligence  which  proximately  contributed 
to  his  own  injury. 

"(22)  Under  the  evidence  in  this  case,  Bible  was  not 
guilty  of  any  such  negligence  as  would  entitle  plaintiff 
to  recover  against  the  defendant." 

"(26)  The  plaintiff  assumed  the  risk  of  being  injured 
by  placing  himself  at  the  point  under  which  Tinnell  was 
at  work." 

A.  G.  &  E.  D.  Smith,  for  appellant.  The  court  erred 
in  overruling  demurrers  to  the  2nd  count  of  the  com- 
plaint.— Logan  v.  Central  /.  Co,^  139  Ala.  548;  Decatur 
C.  W.  Co.  V,  Mchaffej/,  128  Ala.  242;  Green  v.  Bessemer 
C.  I.  &  L.  Co.,  50  South.  289;  S.  L.  &  S.  F.  R.  R.  Co.  v. 
Sutton,  55  South.  989 ;  So.  Ry,  v.  Coins,  56  South.  253. 
The  demurrers  to  the  4th  count  should  have  been  sus- 
tained.— Sparkman  v.  Strift,  81  Ala.  231;  H.  A.  d  B.  v, 
Dusenherry,  94  Ala.  413 ;  K.  C.  M.  &  B.  v.  Burton,  97 
Ala.  240;  B.  &  D.  R.  R.  Co.  v.  Weems,  97  Ala.  270; 
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A.  O,  8.  V,  Shahan,  22  South.  509.  Counsel  discuss  as- 
signmeuts  of  error  touching  demurrers  to  the  5th,  6th 
and  7th  counts,  but  without  further  citation  of  author- 
ity. As  to  demurrers  to  the  8th  count  they  cite. — Rob- 
ertson V.  T.  C.  &  /.,  56  South.  710;  L.  &  N.  Sharp,  55 
South.  139;  Perry  v.  Old  Colony  Co.,  41  N.  E.  289.  The 
court  erred  in  not  permitting  defendant  to  ask  plaintiff 
this  question:  "If  you  had  noticed,  you  would  have 
seen  those  things,  would  you  not?" — A.  O.  S.  v.  Lynn, 
103  Ala.  134.  Counsel  discuss  other  assignments  rela- 
tive to  evidence,  but  without  further  citation  of  au- 
thority. The  appellaut  was  entitled  to  the  affirmative 
charge  on  the  whole  case. — Dwvis  v.  Western  Railway, 
18  South.  173,  and  authorities  supra.  Plaintiff  could 
not  recover  under  the  5th  count. — M.  &  0.  v,  George,  94 
Ala.  199;  Bir.  Furn.  Co.  v.  Gross,  97  Ala.  220;  Mary 
Lee  Co.  v.  Chanvbliss,  97  Ala.  171 ;  Dantzler  v.  DeBarde- 
laben,  101  Ala.  309.  Plaintiff  was  not  entitle  to  recover 
under  his  8th  count. — Robertson  v.  T.  C.  &  I.,  supra; 
L.  d  N.  V.  Sharpe,  supra.  The  court  erred  in  refusing 
charge  15. — See  citation  to  assignment  of  error  as  to  re- 
covery under  5th  count.  Defendant  was  entitled  to  have 
the  jury  charged  as  requested  in  charge  17. — Davis  v. 
West.  Ry.,  supra;  A.  G.  8.  v.  Roach,  110  Ala.  266; 
s.  c.  116  Ala.  360.  Charge  19  should  have  been  given. — 
Authorities  supra. 

McKiNLBY,  McQueen  &  Hawkins,  for  appellee.  The 
lower  court  did  not  err  in  overruling  the  demurrer  to 
the  2nd  count  of  the  complaint. — Moss  v.  Mosely,  148 
Ala.  168;  Collier  v.  Tenn.  C.  I.  &  Ry.  Co.,  155  Ala.  375; 
Laughran  v.  Brewer,  113  Ala.  509;  Reiter-Connolly  v. 
Hamlin,  144  Ala.  192 ;  Bessemer  L.  &  Imp.  Co.  v.  Camp- 
bell, 121  Ala.  50;  M.  &  0.  R.  R.  Co.  v.  George,  94  Ala. 
199 ;  Republic  L  &  8.  Co.  v.  Williams,  168  Ala.  612 ;  Rob- 
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inson  Min,  Co.  v.  Talbert,  132  Ala.  462.  The  lower  court 
did  not  err  in  overruling  the  demurrer  to  count  No.  4 
of  the  complaint. — Southern  Ky,  Co.  v.  Coins ,  56  South. 
Rep.  253;  Handle  v.  Birmingham  Ry.  Co.,  56  South. 
Rep.;  Collier  v.  Tenn.  C.  I.  &  Ry.  Co.,  155  Ala.  375; 
M.  &  0.  R.  R.  Co.  V.  Oeorge,  94  Ala.  199 ;  Robinson  Min. 
Co.  V.  Talbert,  132  Ala.  462;  Republic  I.  d  8.  Co.  v. 
Williams,  168  Ala.  612.  The  lower  court  did  not  err 
in  overruling  the  demurrer  to  count  5  of  the  complaint. 
— Authorities  supra.  The  lower  court  did  not  err  in 
overruling  the  demurrer  to  count  6  of  the  complaint. — 
Authorities  supra.  The  lower  court  did  not  err  in  over- 
ruling the  demurrer  to  count  7  of  the  complaint. — Col- 
lier V.  Tenn.  C.  I.  &  Ry.  Co.^  155  Ala.  375,  and  authori- 
ties supra.  The  lower  court  did  not  err  in  overruling 
the  demurrer  to  count  8  of  the  complain. — Authorities 
cited  under  Proposition  I.  The  lower  court  did  not  err 
in  sustaining  appellee's  objections  to  the  following  ques- 
tions propounded  by  appellant  to  the  witness  Neal,  viz. : 
"If  you  had  noticed  you  would  have  seen  those  things, 
would  you  not,"  and  "If  you  had  noticed,  will  ask  if  you 
could  not  have  seen  these  things  fall,  the  chips,  saw- 
dust, etc.,  while  you  were  at  work?"  They  call  for  the 
mere  opinion  of  the  witness. — E.  T.  V.  &  O.  R.  R.  Co. 
V.  Watson,  90  Ala.  44;  Decatur  Car  Wheel  Co.  v. 
Mehaffey,  128  Ala.  255.  The  lower  court  did  not  err  in 
sustaining  appellee's  objection  to  the  following  question 
propounded  by  appellant  to  the  witness  Tindle :  "Would 
a  block  of  the  size  of  that  falling  the  distance  it  fell 
and  striking  a  man  on  the  head  be  likely  to  knock  him 
down?"— J5;.  T.  V.  d  G.  R.  R.  Co.  v.  Watson,  90  Ala. 
44-5 ;  Decatur  Car  Wheel  Co.  v.  Mehaffey,  128  Ala.  255. 
The  lower  court  did  not  err  in  refusing  to  give  charge 
No.  1  (the  general  charge)  for  the  appellant. — McCor- 
mack  Harvesting  Co.  v.  Lowe,  151  Ala.  313;  Code,  sec. 
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3910,  subd.  2 ;  Reiter-Connolly  Mfg.  Co.  v.  Hamiin,  144 
Ala.  192;  Rohin807i  Min.  Co.  v.  Tolbert,  132  Ala,  462; 
Cent,  of  Ga.  Ry.  Co.  v.  Partridge,  136  Ala.  587.  The 
lower  court  properly  refused  to  give  charges  Nos.  3  and 
4  requested  by  appellant.  See  authorities  under  Prop- 
osition IX.  The  lower  court  properly  refused  to  give 
the  general  charge  for  the  defendant  under  the  5th,  6th, 
7th  and  8th  counts  of  the  complaint.  See  authorities 
under  Proposition  IX.  The  lower  court  did  not  err  in 
refusing  to  give  charge  No.  15  requested  by  appellant. — 
Authorities  under  Proposition  IX ;  Hughes  v.  Anderson, 
68  Ala.  280;  A.  d  B.  Air  Line  Ry.  v.  Wheeler,  154  Ala. 
520;  Brewer  v.  Watson,  71  Ala.  299;  Southern  Ry.  v. 
Hobbs,  151  Ala.  335.  The  lower  court  did  not  err  in  re- 
fusing to  give  charge  No.  17  requested  by  appellant. — 
Code,  Sec.  3910,  subd  2;  Skains  d  Lewis  v.  State,  21 
Ala.  218;  King  v.  Pope,  28  Ala.  601 ;  Marx  v.  Bell,  Moore 
d  Co.y  48  Ala.  497.  The  low^er  court  did  not  err  in  re- 
fusing to  give  charge  No.  18  requested  by  appellant.  See 
authorities  under  Proposition  XIII.  The  lower  court 
did  not  err  in  refusing  to  give  charge  No.  19  requested 
by  appellant.  See  authorities  under  Proposition  XIII. 
The  lower  court  did  not  err  in  refusing  to  give  charges 
Nos.  21  and'  26  requested  by  appellant. — Spains  d  Lewis 
V.  State,  21  Ala.  218;  King  v.  Pope,  28  Ala.  601;  Marx 
V.  Bell,  Moore  d  Co.,  48  Ala.  487  (505).  The  lower 
court  did  not  err  in  refusing  to  give  charge  No.  22  re- 
quested by  the  appellant.  See  authorities  under  Propo- 
sition XVI. 

THOMAS,  J. — The  complaint  contained  originally 
nine  counts.  The  first  was  withdrawn,  and  demurrers 
were  sustained  to  the  third  and  ninth,  leaving  as  the 
complaint  upon  which  the  trial  was  had  counts  2,  4,  5, 
6,  7,  and  8,  to  each  of  which  a  demurrer  was  also  inter- 
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posed,  but  overruled.  These  counts  are  all  predicated 
upon  subdivision  2  of  section  3910  of  the  Code  (the  Em- 
ployer's Liability  Statute),  confessedly  so,  except  counts 
4,  5,  and  8,  each  of  which  appellant  (defendant  below) 
contends,  in  one  ground  of  demurrer  thereto,  is  a  mis- 
joinder of  an  action  under  subdivision  2  with  an  action 
under  subdivision  3  of  said  statute. 

We  think  this  contention  without  merit:  First,  be- 
cause, even  assuming  that  there  is  a  joinder  of  the  two 
causes  of  action,  it  would  not  necessarily  be  a  misjoin- 
der, and  is  never  such  where  the  injury  complained  of 
is  the  result  of  a  concurrence  of  separate  acts  of  neg- 
ligence, though  each  be  separately  actionable  under  the 
statute  cited  (see  Bridges  v.  T.  C.  I.  &  R.  R.  Co.,  109  Ala. 
292,  19  South.  495;  Bear  Creek  Mill  Co.  v.  Parker,  134 
Ala.  299,  32  South.  700) ;  second,  because,  under  the 
construction  we  give  these  counts,  there  is  in  fact  no 
joinder  in  them  of  separate  causes  of  action,  and  con- 
sequently there  is  and  can  be  no  misjoinder. 

Each  of  the  counts,  we  think,  as  said,  is  based  on 
subdivision  2  of  the  statute ;  the  gravamen  of  each  being 
the  alleged  negligence  of  Bible,  defendant's  superintend- 
ent or  foreman,  whilst  in  the  exercise  of  his  superin- 
tendence, in  negligently  causing  the  piece'  of  timber, 
which  fell  upon  plaintiff  below  and  produced  the  in- 
juries complained  of,  to  be  pushed,  dropped,  or  thrown 
down  from  above  the  place  where  plaintiff,  under  said 
Bible's  instructions,  was  at  work  in  repairing  or  remod- 
eling the  building.  It  is  true  that  each  of  the  counts 
alleges  that  plaintiff  was  at  work  under  the  superintend- 
ence of  said  Bible  and  was  required  by  him  to  do  the 
particular  work  in  which  he  (plaintiff)  at  the  time  of 
the  injury  was  engaged;  yet  this  act  on  the  part  of  Bible 
in  directing  plaintiff  where  to  work  and  what  work  to 
do  is  not  alleged  to  have  been  negligent,  nor  is  blame 
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anywhere  imputed  to  him  therefor.  Hence,  certainly, 
the  pleader  was  not  predicating  his  right  of  action  upon 
this  act  of  Bible's  but  it  was  alleged  as  a  fact  merely 
to  show  that  plaintiff  was  rightfully  at  work  at  the 
place  where  he  was  injured,  as  inferentially  imposing  on 
Bible,  the  superintendent  of  the  work,  whilst  in  the  ex- 
ercise of  his  superintendence,  the  duty  either  to  refrain, 
whilst  plaintiff  was  there,  from  having  the  pieces  of 
timber  above  plaintiff  sawed  off  and  dropped  down  or, 
if  he  had  it  done,  to  have  it  done  in  such  a  way  or  man- 
ner as  not  to  endanger  the  safety  of  plaintiff  below. 
This  latter,  it  is  in  effect  alleged  in  all  the  counts,  is 
what  Bible,  as  such  superintendent,  negligently  did  or 
negligently  failed  to  do,  and  makes  each  count  one  under 
subdivision  2,  and  not  one  under  subdivision  3,  of  the 
statute.— CoMter  v.  T.  C.  I.  &  B.  R.  Co.,  155  Ala.  378, 
46  South.  487;  Reiter  Mfg.  Co.  v.  Hamlin,  144  Ala.  193, 
40  South  280;  Bessemer  L.  &  I.  Co.  v.  Campbell,  121 
Ala.  52,  25  South.  793,  77  Am.  St.  Rep.  17;  Robinson 
Mining  Co.  v.  Tolbert,  132  Ala.  463,  31  South.  519;  8o. 
Ry.  Co.  V.  Coins,  1  Ala.  App.  370,  56  South.  253; 
R(mdle  v.  B'ham  Ry.  Co.,  158  Ala.  532,  48  South.  114; 
General  Supply  Co.  v.  Shelton,  157  Ala,  637,  47  South. 
593;  Creola  Lumber  Co.  v.  Mills,  149  Ala.  477,  42  South. 
1019 ;  So.  Ry.  Co.  v.  McOowan,  149  Ala.  452,  43  South. 
378.  It  follows  that  all  of  the  demurrers  attacking  any 
of  the  counts  on  the  ground  of  a  misjoinder,  or  on  ac- 
count of  the  insuflflciency  of  their  allegations  to  make  a 
case  under  subdivision  3  of  the  statute,  are  without 
merit. 

All  of  the  counts  were  also  separately  and  severally 
demurred  to  upon  a  number  of  other  grounds,  which 
sought  to  test  the  sufficiency  of  their  allegations  to  state 
a  cause  of  action  under  subdivision  2  of  the  statute ;  but 
the  only  ones  of  these  demurrers  necessary  to  be  consid- 


Digitized  by 


Google 


600  COURT  OP  APPEALS  [Vol. 

[Alabama  Great  Southern  Railway  Company  v.  Neal.] 

ered  or  discussed  are  those  insisted  upon  in  the  brief  of 
appellant's  counsel,  and  which  may  be  thus  stated  in 
substance:  First,  that  each  count  fails  to  allege  or 
show  that  plaintiff  was  injured  while  in  the  discharge 
of  the  duties  of  his  employment ;  second,  that  each  count 
fails  to  allege  or  show  that  said  Bible  knew  of  any 
dangerous  conditions  surrounding  the  work  of  plaintiff, 
or  had  any  cause  or  reason  to  suspect  or  believe  that  by 
reason  of  his  acts  and  doings  in  the  premises  there  was 
any  danger  to  the  plaintiff  or  that  the  same  would  prob- 
ably result  in  injury  to  the  plaintiff. 

The  first  mentioned  of  these  criticisms  is  directed  in 
argument  specifically  to  counts  2  and  5;  it  being  im- 
pliedly conceded  that,  if  they  are  held  sufficient  in  this 
particular,  the  others  are.  On  this  point  count  2  al- 
leges that  "plaintiff  was  an  employee  of  the  defendant 
and  was  required  by  defendant  to  assist  in  the  repair 
of  or  erection  of  an  addition  to  a  certain  frame  build- 
ing, •  •  •  and  that  whilst  in  said  employment  and 
acting  within  the  line  of  his  duty"  he  received  the  inju- 
ries complained  of;  and  count  5  alleges  that  "plaintiff 
was  in  the  employ  of  defendant  as  a  member  of  defend- 
ant's builders  or  construction  gang  ♦  ♦  *  and  was 
required  to  cut  certain  bridging,  etc.,  upon  the  founda- 
tion or  sleepers  of  a  certain  addition  [to  defendant's 
depot  at  Eutaw],  etc.,  and  that  while  he  was  so  en- 
gaged in  said  work"  was  injured.  From  these  quota- 
tions it  seems  to  us  too  clear  for  discussion  that  plain- 
tiff received  his  injuries  while  in  the  discharge  of  the 
duties  of  his  employment. — Moss  v.  Mosely,  148  Ala.  168, 
41  South.  1012;  Laughran  v.  Brewer ,  113  Ala.  509,  21 
South.  415;  Reiter-Gormolly  Mfg.  Co.  v.  Hamlin,  144 
Ala.  193,  40  South.  280.  We  find  nothing  in  the  cases 
cited  by  appellant's  counsel  in  brief  to  conflict  with  this 
view,  but  on  the  contrary  we  regard  them  as  in  entire 
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harmony,  to  wit : — Logan  v.  €.  L  C.  Co.,  139  Ala-  552, 
36  South.  729;  Green  v.  Bessemer  C.  L  &  L.  Co.,  162 
Ala.  609,  50  South.  289;  8.  L.  &  8.  F.  B.  R.  Co.  v.  8utton, 
169  Ala.  389,  55  South.  989,  Ann.  Cas.  1912B,  366. 

The  objection  that  the  counts  fail  to  show  that  Bible 
knew  of  any  dangerous  condition  surrounding  the  work 
of  plaintiff,  or  had  any  reason  to  believe  that  the  pieces 
of  timber  he  directed  to  be  sawed  off  in  the  roof  of  the 
building  would  probably  drop  down  and  result  in  injury 
to  plaintiff,  is,  under  the  latest  adjudications  of  our  Su.- 
preme  Court  on  the  subject,  equally  untenable,  in  the 
light  of  the  character  of  the  several  allegations  of  neg- 
ligence contained  in  all  the  counts.  Counts  2  and  7  in 
this  particular  are  as  follows:  "And  the  plaintiff  avers 
said  injury  to  have  been  proximately  caused  by  reason 
of  the  negligence  of  one  Bible,  a  person  in  the  service 
or  employment  of  the  defendant,  who  had  superintend- 
ence intrusted  to  him,  whilst  in  the  exercise  of  such  su- 
perintendence, which  negligence  consisted  in  this:  That 
the  said  Bible  negligently  allowed  work  of  defendant  to 
be  performed  in  a  manner  dangerous  to  the  safety  of 
plaintiff,  whereby  a  piece  of  timber  was  dropped  or 
thrown  or  allowed  to  fall  from  a  place  above  where 
plaintiff  was  at  work,  striking  plaintiff  on  the 
head  and  wounding  and  injuring  him  as  afore- 
said; hence  this  suit."  The  two  counts  are  a 
substantial  duplicate  of  a  count  held  good  by  our  Su- 
preme Court  against  an  objection  covering  the  objec- 
tion here,  that  the  count  purports  to  set  out  the  facts 
constituting  the  negligence  complained  of,  both  fails  to 
make  out  a  case  of  negligence.  The  decision  demon- 
strates that  the  contention  is  untrue. — Collier  v.  T.  C.  I. 
d  R.  R.  Co.,  155  Ala,  376,  46  South.  487.  See,  also, 
Reiter-Corvnolly  Mfg.  Co.  v.  Hamlin,  144  Ala.  199,  40 
South.  280 ;  Republic  Iron  &  8teel  Co.  v.  Williams,  168 
Ala.  615,  53  South.  76. 
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Counts  4  and  5,  after  averring  that  plaintiff  was  in- 
jured in  consequence  of  a  piece  of  timber  being  negli- 
gently caused  by  said  Bible  to  be  pushed,  dropped,  or 
thrown  from  above  and  falling  on  plaintiff's  head  where 
he  was  at  work  below,  concluded :  "And  plaintiff  avers 
that  his  said  injury  and  damage  was  the  proximate  con- 
sequence of  the  negligence  of  the  said  foreman,  Bible, 
in  the  ^rvice  or  employment  of  defendant,  who  had  su- 
perintendence intrusted  to  him,  and  whilst  in  the  exer- 
cise of  such  superintendence;  hence  this  suit."  This 
allegation  of  negligence  follows  the  language  of  the  stat- 
ute (subdivision  2  of  section  3910  of  the  Code)  upon 
which  the  action  is  predicated,  and  our  Supreme  Court, 
after  thorough  discussion  of  a  similarly  framed  com- 
plaint, based  on  subdivision  3  of  said  section,  but  alike 
in  the  principles  discussed  to  that  here,  upheld  it  against 
the  attack  of  a  demurrer  substantially  the  same  as  that 
interposed  to  this  complaint. — Bepuhlic  Iron  &  Steel  Co. 
V,  Williams,  168  Ala.  615,  53  South.  76.  See,  also,  Gol- 
Iter  V.  T.  C.  1.  d  R.  R.  Co.,  supra,  and  Reiter -Connolly 
Mfg.  Co.  V.  Hamlin,  supra. 

Count  6  by  express  averments  met  the  objection  of  the 
demurrer  as  to  the  point  under  discussion,  for,  after 
alleging  that  the  plaintiff,  an  employee  of  defendant, 
was  at  work  on  the  floor  of  the  building  under  construc- 
tion, by  direction  of  Bible,  the  superintendent  in  charge, 
it  avers  "that  said  Bible,  said  foreman,  whilst  in  the 
exercise  of  his  superintendence,  and  at  the  time  of  the 
injury  complained  of,  knew  or  had  reason  to  believe 
that  plaintiff  was  so  at  work  on  said  floor,  *  *  *  [yet] 
negligently  caused  one  of  the  timbers  on  the  top  of 
said  depot,  and  immediately  [20  feet]  above  the  point 
where  plaintiff  was  at  work  as  aforesaid,  to  be  cut 
off  so  that  said  timber  fell  from  the  top  of  said  depot 
down  to  where  plaintiff  was  at  work,  striking  him  on 
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the  head  [producing  the  injuries  complained  of] ;  and 
plaintiff  avers  that  the  negligence  of  said  Bible  in  caus- 
ing said  timber  to  be  cut  so  that  the  same  would  fall 
from  the  top  of  said  building  onto  plaintiff,  as  afore- 
said, was  the  proximate  cause  of  his  injury."  Count 
8  is  substantially  the  same  as  count  6  in  these  aver- 
ments. 

If  Bible  "knew  or  had  reason  to  believe,"  as  the  count 
alleges,  "that  plaintiff  was  at  work  upon  the  floor  of 
the  building,"  it  is  to  be  inferred  without  the  necessity 
of  allegation  that  he  knew  of  the  danger  that  would 
result  to  a  person  in  plaintiff's  position  from  drop- 
ping down  from  a  height  of  20  feet  directly  above  him 
a  piece  of  timber.  These  two  counts  (6  and  8)  under- 
took to  state  the  particulars  which  constituted  the  neg- 
ligence of  Bible,  and  we  think  are  not  defective  in  the 
particulars  asserted  in  the  demurrers  mentioned.  They 
expressly  state  facts  from  which  is  to  be  necessa- 
rily inferred  that  Bible  knew  or  had  good  cause  to  know 
that  the  safety  of  plaintiff  would  be  endangered  by  hav- 
ing the  timber  above  him  sawed  off  and  dropped  down, 
hence  are  good  counts,  so  far  as  these  points  are  con- 
cerned, and  otherwise  so  far  as  we  have  considered,  even 
when  tested  by  the  authorities  cited  by  appellant. — 
Decatur  Car  Wheel  Co.  v.  Mehaffey,  128  Ala.  242,  29 
South.  646;  So.  Ry.  Co.  v.  Goins,  1  Ala.  App.  370,  56 
South.  253. 

The  other  counts  (2  and  7,  4  and  5),  before  discuss- 
ed, declare  upon  the  negligence  of  Bible  in  general 
terms,  thereby  relieving  the  necessity  of  alleging  the 
knowledge  on  the  part  of  Bible  of  the  danger  to  plain- 
tiff of  the  specific  acts  complained  of,  as  pointed  out  in 
the  cases  cited,  to  wit : — Collier  v.  T.  C.  I.  d  R.  R.  Co., 
supra;  Republic  Iron  &  Steel  Co.  v.  Williams,  supra. 
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However,  in  establishing  this  negligence,  it  is  as 
much  essential  under  these  counts  to  show  that  Bible 
knew,  or  had  good  reason  to  know,  of  plaintiff's  dan- 
ger as  it  is  to  show  it  under  counts  6  and  8,  where  it 
is  alleged. — Reiter-Connolly  Mfg,  Co.  v.  Hamlin^  144 
Ala.  213,  40  South.  280;  M.  d  O.  R.  R.  Co.  v.  George, 
94  Ala.  199,  10  South.  145. 

The  evidence  for  the  plaintiff  tended  to  show  that  he 
was  an  employee  of  the  defendant  at  work  with  others 
of  defendant's  building  or  construction  gang  in  erects 
ing  an  addition  to  defendant's  depot  at  Eutaw,  Ala.; 
that  one  Bible,  an  employee  of  defendant,  was  foreman 
of  the  gang  and  had  the  general  control  and  superin- 
tendence of  the  work  and  the  direction  of  the  work- 
men ;  that  as  such  foreman  or  superintendent  he  put 
plaintiff  at  work  in  putting  in  bridging  between  the 
sleepers  of  the  building  at  the  place  where  plaintiff, 
while  engaged  in  such  work,  was  injured  by  a  wooden 
block  or  piece  of  timber  falling  from  above  and  striking 
him  on  the  head;  that  during  the  time  that  plaintiff  was 
so  engaged,  said  foreman,  Bible,  sent  a  coemployee  of 
plaintiff,  one  Tlnnell,  to  the  roof  of  the  building  imme- 
diately above  where  plaintiff  was  at  work,  directing 
him,  without  the  knowledge  of  plaintiff  of  such  direc- 
tion and  without  warning  to  plaintiff  that  blocks  sawed 
off  up  there  would  probably  be  falling  around  him, 
specifically,  among  other  things,  to  saw  off  at  that  place 
some  two  by  four  scantlings,  which  had  been  previous- 
ly cut  upon  the  ground  and  carried  up  there,  but  found 
to  be  too  long,  and  from  them  frame  and  fit  in  at  that 
place  a  ventilator  between  the  old  roof  left  on  the  build- 
ing and  the  new  roof  that  had  been  erected  above  it; 
that  this  place  was  over  where  plaintiff  was  at  work 
at  said  Bible's  direction ;  that  he  did  not  know  of  Tin- 
nell's  presence  there  immediately  above  him,  or  of  the 


Digitized  by 


Google 


8.]  OP  ALABAMA  605 

[Ala1>ama  Great  Southern  Railway  Company  v.  Neal.] 

orders  given  him  (Tinnell)  by  said  Bible  to  saw  off 
said  scantlings;  that  he  (plaintiff)  was  on  his  knees 
bent  over  engaged  in  the  work  in  bridging  the  sleepers 
that  he  had  been  directed  by  Bible  to  do;  that  on  ac- 
count of  the  hammering  and  sawing  of  the  workmen 
on  the  floor  around  him  he  did  not  hear  any  sawing 
above  him  and  did  not  notice  any  sawdust  falling;  that 
he  saw  no  chips  or  blocks  falling  (and  it  nowhere  ap- 
pears from  the  evidence  that  any  chips  or  blocks  had 
fallen  until  the  one  that  struck  plaintiff  on  the  head) ; 
that  Tinnell  sawed  off  one  of  these  scantlings,  and  that 
the  block  therefrom  in  falling  to  the  floor  struck  plain- 
tiff on  the  head,  inflicting  the  injuries  complained  of. 
If  the  jury  believed  these  facts,  which  the  evidence  for 
plaintiff  tended  to  establish,  though  disputed  in  mate- 
rial particulars  by  defendant's  evidence,  we  are  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover  on  either 
count  of  the  complaint,  each  of  which  was  so  framed 
as  to  admit  of  the  proof  detailed. 

It  is  well  settled  that  the  aflflrmative  charge  should 
never  be  given  where  there  is  a  material  conflict  in  the 
evidence,  or  where  there  is  evidence  affording  inferences 
adverse  to  the  right  of  the  party  requesting  the  charge. 
— McCormack  Harvesting  Co.  v.  Lowe,  151  Ala.  313, 
44  South.  47. 

Appellant's  counsel  in  brief  contend:  "It  appears 
from  tlie  evidence  that  there  was  nothing  to  keep  plain- 
tiff from  knowing  that  Tinnell  was  at  work  above  him, 
and,  if  there  was  any  danger  in  working  at  the  place 
where  plaintiff  was  injured,  it  was  open  to  the  obser- 
vation of  any  person  of  common,  ordinary  intelligence. 
When  plaintiff  continued  to  work  at  the  point  under  the 
conditions  as  shown  by  the  evidence  in  this  case,  he 
took  the  chances  of  the  sawdust,  chips,  and  the  block 
falling  on  him  from  the  work  which  was  being  done 
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above." — citing  Dav^is  v.  Western  Ry.  Co.,  107  Ala.  626, 
18  S^uth.  173;  Decatur  Car  Wheel  Co.  v.  Mehaffey,  128 
Ala.  242,  29  South.  646;  So.  Ry.  Co.  v.  Coins,  1  Ala. 
App.  370,  56  South.  253;  Robertson  v.  T.  C.  7.  &  R.  R. 
Co.,  174  Ala.  589,  56  South.  710;  L.  d  N.  R.  R.  Co.  v. 
Sharp.  171  Ala.  212,  55  South.  139.  We  are  not  of  opin- 
ion that  any  one  of  these  cases  supports  appellant's 
contention  under  the  facts  of  this  case. 

The  place  where  plaintiff  took  his  position  to  work 
under  the  foreman  Bible's  direction,  and  where  he  was 
so  working  at  the  time  of  the  injury,  was  a  safe  place  to 
work  at  the  time  he  was  placed  there.  It  became  sub- 
sequently unsafe,  not  as  the  result  of  any  inherent  dan- 
ger obvious  to  plaintiff  or  which  he  was  called  upon  to 
anticipate,  but  as  the  result  of  a  new  condition,  of  the 
foreman  Bible's  own  making,  brought  about  by  sending 
another  employee,  •  Tinnell,  above  to  engage  in  work 
greatly  dangerous  to  plaintiff  below,  without  any  warn- 
ing to  plaintiff  thereof  or  any  knowledge  on  the  part 
of  plaintiff  that  Tinnell  was  above  him  engaged  in 
such  work.  It  is  true,  as  contended,  that  there  was 
nothing  to  have  prevented  plaintiff  from  seeing  Tinnell 
at  work  above  him,  if  he  had  looked  up;  yet,  even  if 
plaintiff  had  looked  up  and  seen  Tinnell,  this  itself 
would  not  have  apprised  him  of  the  danger  of  his  posi- 
tion without  a  knowledge  of  the  character  of  work  in 
which  Tinnell  was  engaged.  We  are  not  of  opinion  that 
it  was  the  duty  of  plaintiff,  under  the  circumstances  of 
this  case,  to  ascertain  if  Tinnell  was  above  him  and 
the  character  of  work  in  which  Tinnell  was  engaged, 
but  that  he  has  a  right  to  presume,  in  the  absence  of  any 
knowledge  to  the  contrary,  that  Bible,  who  had  directed 
plaintiff  to  this  place  to  work,  which  was  then  safe, 
would  not  subsequently  render  that  place  unsafe,  by 
sending  a  man  above  plaintiff  to  saw  off  pieces  of  tim- 
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ber,  without  warning  plaintiff  either  of  the  danger  op 
of  the  existence  of  the  newly  created  condition  from 
which  the  danger  would  be  obvious  to  an  ordinary  man 
situated  as  plaintiff  was.  As  to  dangers  which  plaintiff 
was  not  bound  to  anticipate  and  of  whose  existence  he 
had  no  knowledge,  he  took  no  risk  and  assumed  no  duty 
of  taking  care,  nor  was  he  guilty  of  contributory  neg- 
ligence in  not  discovering  such  dangers. — Reiter-Connol- 
ly  Mfg.  Go.  v.  Hamlin,  144  Ala.  214,  40  South.  280, 
and  authorities  there  cited. 

Of  course,  if  he  knew  of  Tinnell's  presence  above  him 
and  of  the  character  of  work  in  which  he  was  engaged, 
the  matter  would  be  different.  As  to  whether  he  did  or 
not,  where  as  here  the  evidence  is  in  dispute,  is  a  ques- 
tion for  the  jury;  and  we  discover  no  error  on  the  part 
of  the  court  in  submitting  the  case  to  them,  or  in  its 
rulings  on  the  plaintiff's  demurrers  to  defendant's 
pleas  of  contributory  negligence. 

The  court  did  not  err  in  refusing  charge  numbered 
15.  Bible  himself,  as  a  witness  for  defendant,  admited 
that  he  gave  Tinnell  the  order  to  do  the  very  work  and 
saw  off  the  particular  scantlings,  which  the  proof  shows 
Tinnell  was  engaged  in  doing  and  sawing  off,  at  the 
time  plaintiff  was  injured  by  the  falling  block.  Tinnell 
also  testified  that  the  particular  order  was  given.  We 
are  of  opinion  that  the  order  was  a  special,  as  distin- 
guished from  a  general,  order,  and  that  the  cases  cited 
by  appellant's  counsel  are  therefore  not  applicable. 

What  we  have  already  said  in  discussing  the  merits 
of  the  case  suflRciently  indicates,  without  the  necessity 
of  further  observations,  that  we  are  of  opinion  that  the 
court  did  not  err  in  refusing  any  of  the  charges  num- 
bered 1,  3,  4,  5,  6,  7,  9,  17,  18,  19,  21,  22,  and  26,  all 
of  which  would  have  invaded  the  province  of  the  jury, 
who  were,  from  the  conflicting  evidence  and  its  infer- 
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ences,  to  determine  the  facts  under  the  issues  in  the 
case. 

The  question  propounded  by  defendatit's  counsel  to 
the  plaintiff  as  a  witness  on  the  stand,  objections  to 
which  were  sustained  by  the  court,  which  action  of  his 
is  made  the  basis  of  the  sixteenth  ground  of  the  assign- 
ment of  errors  here,  was  as  follows :  "If  you  had  notic- 
ed, I  will  ask  you  if  you  could  not  have  seen  these  things 
fall,  the  chips,  sawdust,  etc.,  while  you  were  there  at 
work."  The  witness  had  already  stated  that  there  was 
nothing  to  keep  him  from  seeing  these  things  fall,  if 
they  had  been  falling,  and  the  question  was  unfair  to 
the  witness.  It  assumes  as  a  fact  something  which  had 
not  been  proved ;  that  is,  that  chips,  sawdust,  etc.,  were 
falling  around  or  near  the  plaintiff  before  the  block 
fell  that  hit  him  on  the  head.  Plaintiff,  as  said,  had 
testified  that  he  had  seen  nothing  falling,  and  no  other 
witness  had  testified  that  anything  was  falling  or  had 
fallen  around  plaintiff  before  that  block  fell  that  hit 
him  on  the  head.  For  aught  that  had  appeared  in  evi- 
dence, the  sawed-off  block  was  the  first  thing  that  fell 
where  plaintiff  was.  Of  course,  it  is  a  matter  of  com- 
mon knowledge  that  the  sawing  off  of  this  block  would 
have  necessarily  produced  sawdust ;  but  it  is  not  a  mat- 
ter of  common  knowledge  that  that  sawdust  would  have 
fallen  directly  to  the  floor,  a  considerable  distance  be- 
neath. On  the  contrary,  we  know  that  a  slight  breeze, 
which  is  always  probable,  could  have  overcome  the 
force  of  gravity  and  sent  the  falling  sawdust 
elsewhere  than  immediately  beneath  the  place  of 
sawing;  and  we  further  know,  as  a  matter  of  com- 
mon knowledge,  that  chips  do  not  result  from  sawing. 
The  court  will  not  be  put  in  error  for  declining  to  per- 
mit a  question  which  assumes  as  a  fact  something  which 
has  not  been  proved.    See,  also,  E.  T.  7.  &  O.  R.  R.  Go. 
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V.  Watson y  90  Ala.  44,  7  South.  813;  Decatur  Car 
Co.  V.  Mehaffey,  128  Ala,255,  29  South.  646.    The 
sideratioDs  also  dispose  of  the  fifteenth  assigni 
error,  predicated  upon  the  action  of  the  court 
taining  an  objection  to  a  similar  question  to  that 

The  carpenter,  Tinnell,  as  a  witness  for  def( 
was  asked  this  questoon,  to  which  objection  w 
tained,  to  wit :  "Would  a  block  the  size  of  that, 
the  distance  it  fell^  be  like  to  knock  him  [n 
plaintiff]  down?"  The  size  of  the  block  havir 
proved,  as  well  as  the  distance  it  fell  before  s 
plaintiff,  the  jury  were  as  competent  to  form  an  < 
as  to  the  probable  consequences  in  the  particuk 
tioned  (if  these  be  matters  of  common  knowlec 
was  the  witness,  and  the  evidence  was  therefor 
missible.  If  these  be  not  matters  of  common  kno 
the  evidence  was  still  inadmissible,  because  the 
was  not  shown  to  have  any  special  knowledge 
ing  him  capable  of  giving  an  expert  opinion 
subject. — Ala.  Min.  R.  R.  Co.  v.  Jones,  114  A] 
21  South.  507,  62  Am.  St.  Rep.  121 ;  Decatur  Car 
Co.  V.  Mehaffey,  128  Ala.  255,  29  South.  646.  I 
the  question  was  misleading. 

We  have  disposed,  adversely  to  appellant,  of 
assignments  of  error  insisted  upon  in  brief,  a 
judgment  of  the  lower  court  is  affirmed. 

Affirmed. 
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McNeil  V.  Munson  Steamship  Line. 

Damage  for  Injur!/  to  Servant. 

(Decided  May  1,  1913.     Rehearing  denied  June  6,  1913. 
62  South.  459.) 

1.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  plaintiff's 
amended  complaint  contained  every  averment  of  his  original  com- 
plaint, and  entailed  no  additional  burden  on  him  in  presenting  his 
case  for  trial,  he  cannot  complain  of  error  in  sustaining  demurrers 
to  his  original  complaint. 

2.  Same;  Evidence. — Where  a  fact  has  already  been  shown  with- 
out objection,  it  is  not  error  to  permit  it  to  be  again  shown  over 
objection. 

3.  Same;  Cured  by  Verdict. — Where  the  verdict  was  in  favor  of 
defendant  on  the  question  of  negligence  on  the  whole  evidence,  in- 
cluding the  conduct  complained  of  as  wanton  negligence,  the  verdict 
cured  any  error  of  the  trial  court  in  withdrawing  from  the  jury,  the 
question  of  wanton  or  intentional  negligence. 

4.  Master  and  Servant;  Relation;  Contract. — ^Plaintiff  was  a  ser- 
vant of  the  steamship  company  where  it  was  shown  that  its  super- 
intendent had  under  him  a  white  foreman  who  employed  a  colored 
foreman,  who  in  turn  employed  and  discharged  the  men  comprising 
the  gangs  that  loaded  the  ships,  including  plaintiff,  and  who  were 
paid  directly  by  defendant's  cashier  at  the  office  of  defendant's  gen- 
eral manager. 

5.  Same ;  Injury  to  Servant ;  Damages. — Under  the  evidence  in  this 
case  it  was  a  question  for  the  jury  whether  plaintiff  was  entitled  to 
recover  exemplary  damages. 

6.  Same;  Presumptions  and  Burden  of  Proof. — The  mere  fact  of  an 
injury  to  a  servant  does  not  Itself  give  him  a  right  of  action,  but 
he  must  show  that  the  master  was  guilty  of  some  breach  of  duty 
owed  to  him,  for  if  the  injury  was  the  result  of  an  accident  or  a 
misadventure  against  which  the  master  could  not  provide  by  reason- 
able diligence,  he  could  not  recover. 

7.  Same;  Master* s  Duty;  Safe  Place  to  Work. — ^A  servant  engaged 
in  loading  lumber  on  the  deck  of  a  steamship,  which  was  a  safe 
place  to  work  when  properly  used,  was  not  entitled  to  recover  for 
injuries  therefrom  caused  by  conditions  of  danger  produced  by  fellow 
servants  in  the  course  of  their  work  when  he  himself  was  engaged 
in  a  similar  service. 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hod.  Samuel  B.  Browne. 
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Action  by  Albert  McNeil  against  the  Munson  Steam- 
ship Line  for  injuries  while  engaged  in  its  employment. 
Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  facts  suflRciently  appear  from  the  opinion. 
Charge  17  is  as  follows:  "The  court  charges  the  jury 
that  the  fact  of  plaintiff's  injury  does  not  of  itself  give 
him  a  right  of  recovery.  To  recover  the  plaintiff  must 
show  that  the  defendant  was  guilty  of  a  breach  of  some 
duty  that  it  owed  plaintiff.  If  the  jury  believe  from  the 
evidence  that  defendant  was  not  guilty  of  a  breach  of 
any  duty  owing  to  plaintiff,  but  that  the  injury  to 
plaintiff  was  the  result  of  an  accident  or  misadventure, 
then  plaintiff  cannot  recover." 

"(19)  The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  deck  of  the  steamship  on 
which  plaintiff  was  at  work  was  in  itself  a  safe  place 
to  work  when  properly  used,  and  that  a  condition  of  un- 
safety  or  danger  was  produced  by  reason  of  matters 
and  things  done  by  the  defendant's  employees  in  the 
course  of  their  work,  and  that  it  was  from  this  unsafe- 
ty  or  danger  that  plaintiff  was  injured,  then  plaintiff 
cannot  recover  under  the  second  count  of  the  amended 
complaint,  if  the  jury  further  believe  from  the  evidence 
that  plaintiff  was  himself  an  employee  of  defendant  and 
engaged  with  other  employees  in  performing  the  same 
service  of  loading  the  ship." 

Lesue  B.  Sheldon^  and  Rich  &  Hamilton,  for  ap- 
pellant. The  court  was  in  error  in  sustaining  demur- 
rers to  the  original  complaint. — Wolf  v.  Smithy  149  Ala. 
457;  West  P.  C.  Co.  v.  Andrews,  150  Ala.  368.  The 
first  count  was  not  bad  for  uncertainty  on  account  of 
the  alternative  allegations. — H,  A.  d  B.  i\  Miller,  120 
Ala.  535;  Montgomery  St.  By.  v.  fimith,  146  Ala.  316. 
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The  4th  count  of  the  original  complaint  was  not  subject 
to  demurrer,  willfullness  or  wantonness  being  the  legal 
equivalent  of  each  other. — M.  J.  &  K.  C.  v.  Smithy  153 
Ala.  127;  Parncll,  Adm'r.  v.  B.  d  8.  Co.,  97  Ala.  298; 
Wehh'8  Case,  97  Ala.  308;  Gothard's  Case,  67  Ala.  114; 
Cook's  Case,  67  Ala.  533 ;  Vau/jhan's  Case,  93  Ala.  211. 
On  these  same  authorities  the  court  was  in  error  in  sus- 
taining demurrer  to  the  original  5th  count.  The  act 
involved  in  this  case  was  negligent  in  itself,  or  being 
wrongful  in  itself,  was  wantonly  or  intentionally  done. 
Warden  v.  L.  d  N.,  94  Ala.  285 ;  K.  C.  M.  d  B.  v.  Burton, 
97  Ala.  240;  Andrews  v,  R.  R.  Co.,  99  Ala.  439;  Hill  v. 
R.  R.  Co.,  100  Ala.  447;  George  v.  R.  R.  Co.,  109  Ala. 
245;  L.  d  N.  v.  Bonldin,  110  Ala.  185;  91  Ga.  466;  108 
111.  118;  57  N.  E.  849;  23  Pac.  113.  There  is  a  distinc- 
tion between  the  means  themselves  and  the  manner  in 
which  the  means  are  used. — K.  C.  M.  d  B.  v.  Burton, 
97  Ala.  240;  Andrews  v.  R.  R.  Co.,  supra.  The  court 
was  in  error  in  giving  charge  2. — M.  J.  d  K.  C.  v.  Smith, 
supra;  B.  R.  L.  d  P.  Co.  v.  Landrum,  153  Ala.  192; 
Same  v.  Ryan,  148  Ala.  69;  Broujder's  Case,  110  Ala. 
628;  Burgess'  Case,  114  Ala.  578;  Morrer's  Case,  116 
Ala.  642.  Wanton  or  wilful  wrong  is  not  negligence, 
and  it  is  not  necessary  under  such  counts  that  the  jury 
find  that  defendant  was  guilty  of  negligence. — Richard's 
Case,  124  Ala.  374;  Hall's  Case,  105  Ala.  599.  The  dif- 
ference between  the  causes  of  action  has  been  clearly 
marked  since  Markee's  Case,  103  Ala.  160;  L.  d  N.  v. 
Orr,  121  Ala.  497;  Ga.  Pac.  v.  Lee,  92  Ala.  262;  Mer- 
rill V.  Sheffield  Co.,  169  Ala.  242.  Wantonness  is  the 
legal  equivalent  for  wilfuUness. — M.  J.  d  K.  C.  v. 
Smith,  146  Ala.  315;  Lewis'  Case,  148  Ala.  142;  Hyde's 
Case,  61  South.  77;  Johnson's  Case,  61  South.  79;  L.  d 
N.  V.  Perkins,  152  Ala.  133.  The  court  erred  in  giving 
charge  19.— A.  G.  S.  v.  Tail,  142  Ala.  134;  Smith  v.  Pio- 
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neer  M,  d  M.  Co.,  146  Ala.  234;  11  L.  R.  A.  773.  Coun- 
sel discuss  other  charges  refused,  but  without  further 
citation  of  authority. 

PiLLANS,  Hanaw  &  PiLLANs,  for  appellee.  Where 
plaintiff  is  not  entitled  to  recover  error  in  charges  or 
otherwise,  is  without  injury. — Griffin  v.  Foundry  Co,, 
135  Ala.  490;  L.  &  N.  v\  Johnson,  128  Ala.  634;  McTyer 
r.  McIJoweUy  36  Ala.  49.  The  evidence  failed  to  dis- 
close a  relationship  of  master  and  servant,  and  hence, 
there  could  be  no  recovery. — Scarbrough  v.  R,  R.  Co., 
94  Ala.  497;  R.  d  D.  R.  R.  Co.  v.  Chasteen,  88  Ala,  591; 
Harris  v.  McNamwra,  97  Ala.  181;  Ala.  R.  R.  Co.  v. 
Martin,  100  Ala.  511 ;  Woodward  I.  Co.  v.  Brown,  167 
Ala.  316;  120  ?>d.  761;  14  Am.  St.  Rep.  258;  68  Am. 
Dec.  348;  20  A.  &  E.  Enc.  of  Law,  180.  The  plaintiff 
incurred  no  additional  burden  in  presenting  his  case 
by  amending  his  complaint,  and  the  amended  complaint 
contained  every  averment  set  out  in  the  original  com- 
plaint, hence,  he  cannot  complain  of  error  in  overrul- 
ing demurrers  to  his  original  complaint. — Carleton  v. 
C.  of  Ga.,  155  Ala.  326.  However,  there  was  no  error 
in  sustaining  demurrers  to  the  original  1st,  4th  and 
5th  conutH.—Whatle!/  v.  Zenida  C.  Co.,  122  Ala.  118; 
Phoenix  I.  Co.  v.  Moog,  78  Ala.  301 ;  So.  Ry.  Co.  v.  Bunt, 
131  Ala.  Ala.  594;  H.  A.  &  B.  v.  Miller,  120  Ala.  535. 
Where  a  fact  has  been  stated  without  objection,  it  is 
not  prejudicial  error  to  admit  further  evidence  thereof 
over  objection. — Faulkner  v.  State,  151  Ala.  77;  Murphy 
V.  State,  118  Ala.  137.  It  is  proper  for  the  court  to 
state  to  the  jury  on  request  that  the  facts  do  not  justify 
a  recovery  for  wanton  injury,  if  in  fact,  they  do  not. — 
L.  d  N.  V.  Richards,  100  Ala.  365;  A.  G.  S.  v.  Hall,  105 
Ala.  599.  The  following  cases  give  a  fair  illustration 
of  the  law  of  wantonness  or  wilfullness  as  definitely 
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fixed  aud  determined  in  Alabama. — L.  d  N.  v.  Banks, 
132  Ala.  471;  s.  c.  104  Ala.  508;  L.  &  N.  v.  Anchors, 
114  Ala.  492;  L.  d  N.  v.  Broion,  121  Ala.  221;  So.  Ry, 
V.  Bunt,  supra;  A.  G.  S,  v,  Gnest,  144  Ala.  373;  Annis- 
ton  P.  Wks,  i\  Dickey,  93  Ala,  418.  Assignments  of 
error  not  insisted  on  are  waived. — 6  Mayf.  33.  The 
mere  fact  of  injury  alone  does  not  authorize  recovery. 
— 1  Thompson  on  Neg.  sec.  14;  Watson  on  Damages 
sees.  1  and  2;  Addison  on  Tort;  sec.  3.  Charge  17  as- 
serts no  more  than  this.  The  master's  duty  to  furnish 
a  safe  place  is  performed  when  he  constructs  and  main- 
tains his  place  in  such  way  that  it  is  reasonably  safe 
when  prudently  used,  and  danger  which  subsequently 
accrues  by  something  done  by  the  servants  in  the  course 
and  progress  of  their  work,  and  which  results  in  injury 
gives  no  cause  of  action. — 48  N.  Y.  Supp.  74;  92  Fed. 
884;  Thomp.  on  Neg.,  vol.  4,  sees.  7876-9;  Bailey  167-8; 
LeB.  587-8.     Charge  19  states  this  doctrine  properly. 

PELHAM,  J.— Plaintiff  (appellant)  originally  set 
up  his  cause  of  action  in  a  complaint  containing  five 
counts,  and  each  count  declared  or  relied  upon  the  re- 
lation of  master  and  servant  existing  between  the  de- 
fendant and  plaintiff.  The  first  count  alleged  a  breach 
of  the  common-law  obligation  of  the  master  to  furnish 
the  servant  a  safe  place  to  work.  The  second  count  was 
under  subdivision  2  of  the  Employer's  Liability  Act 
(Code,  §  3910).  The  third  count  was  under  subdivision 
3  of  the  same  act.  The  fourth  count  charged  a  wanton 
or  intentional  wrong  under  suMivision  2;  and  the  fifth 
count  was  framed  under  subdivision  3,  charging  a  wan- 
ton or  intentional  injury.  Demurrers  to  the  first, 
fourth,  and  fifth  counts,  based  on  the  ground,  principal- 
ly it  seems,  that  these  counts  contained  alternative  aver- 
ments rendering  them  demurrable,  were  sustained  by 
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the  court,  and  the  plaintiff  filed  an  amended  complaint 
containing  13  counts.  In  these  13  counts,  as  finally 
amended,  to  which  demurrers  were  interposed  but  over- 
ruled, the  plaintiff  set  up  every  matter  declared  on  in 
the  original  complaint. 

These  counts  splitting  up  the  alternative  averments 
contained  in  the  same  counts  of  the  original  complaint 
and  setting  them  out  in  different  counts  of  the  amended 
complaint  entailed  no  additional  burden  on  the  plaintiff 
in  presenting  his  case  on  the  trial;  and,  as  they  con- 
tained every  averment  declared  on  originally  in  the 
complaint  filed  by  him  and  permitted  the  plaintiff  to 
jjresent  every  phase  of  his  case  without  additional  bur- 
den, the  ruling  of  the  court  on  the  demurrers  to  the 
original  complaint,  if  error,  would  be  without  injury, 
and  a  discussion  of  the  assignments  of  error  based  on 
these  rulings  is  unnecessary. — Carleton  v,  C.  of  Oa.  Ry. 
Co.,  155  Ala.  326,  46  South.  495,  16  Ann.  Cas.  445. 

The  appellee  insists  that  a  consideration  of  the  whole 
case  will  show  that  the  plaintiff  was  not  entitled  to  re- 
cover, and  that,  as  the  court  would  have  been  justified 
in  giving  the  general  charge  for  the  defendant,  any 
errors  committed  in  the  progress  of  the  trial  would  not 
be  prejudicial  or  authorize  a  reversal  of  the  case.  This 
contention  of  the  appellee  is  based  on  the  proposition 
that,  as  each  count  of  the  plaintiff's  complaint  relies 
on  the  relation  of  master  and  servant  as  existing  be- 
tween the  parties  at  the  time  of  the  injury,  there  could 
be  no  recovery  in  that  the  undisputed  evidence  shows 
such  a  relation  did  not  exist. 

It  appears  from  the  evidence  set  out  in  the  bill  of  ex- 
ceptions that  the  defendant  was  engaged  in  the  shipping 
business,  operating  a  line  of  vessels  carrying  freight 
to  and  from  the  port  of  Mobile,  and  that,  while  a  load 
of  lumber  in  cars  on  the  wharf  was  being  loaded  aboard 
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one  of  the  defendant's  steamships  lying  alongside  a  pier 
in  the  city  of  Mobile,  the  plaintiff,  who  was  engaged  at 
his  duties  on  the  deck  of  the  steamer  as  a  longshoreman 
in  assisting  in  loading  the  cargo  of  lumber,  was  injured 
by  being  struck  with  a  piece  of  timber  that  was  being 
hoisted  on  board.  The  plaintiff  was  employed  to  per- 
form the  services  at  which  he  was  engaged  when  injur- 
ed in  the  following  manner,  and  under  the  following 
circumstances:  One  Captain  Erickson,  who  was  the 
superintendent  of  loading  for  defendant  company  at 
Mobile,  had  under  him  a  white  foreman  that  employ- 
ed or  "picked  up"  a  colored  foreman,  that  in  turn  em- 
ployed or  "picked  up"  the  men  that  formed  the  gangs 
that  loaded  the  ships.  The  plaintiff  was  employed  or 
engaged  in  the  manner  or  way  above  described,  by  the 
colored  foreman,  to  do  the  work  at  which  he  was  oc- 
cupied when  injured,  and  constituted  one  of  the  gang 
loading  a  particular  ship,  the  Trafalgar,  on  the  occa- 
sion in  question.  Neither  the  white  foreman  nor  the 
colored  foreman  is  shown  to  be  an  independent  con- 
tractor, but  both  were  employees  of  the  defendant  com- 
pany charged  by  it  under  the  terms  of  their  employment 
with  the  performance  of  certan  duties  respectively.  The 
white  foreman,  it  will  be  seen,  employed  the  colored 
foreman,  and  this  latter  foreman  hired  a  designated 
number  of  men  to  do  a  certain  work  and  was  charged 
with  the  duty  of  seeing  that  they  performed  the  services 
for  which  they  were  employed.  The  colored  foreman 
selected  the  men  to  do  the  work,  and  they  were  under 
his  immediate  orders  while  performing  the  duties  for 
which  they  were  employed,  and  this  foreman  was  also 
the  person  who  discharged  the  laborers  thus  engaged 
and  was  the  one  to  whom  they  went  for  permission  to 
do  so  when  they  wished  to  "knock  off."  The  services 
of  these  men  employed  by  the  foreman  were  paid  for  by 
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the  defendant  company,  through  its  cashier,  at  the  office 
of  the  general  manager  directly  to  the  men.  There  was 
no  conflict  in  the  evidence  that  the  defendant's  superin- 
tendent. Captain  Erickson,  and  the  white  foreman,  one 
Bonneau,  employed  the  negro  foreman,  Lynch,  and  in- 
structed him,  in  this  particular  instance,  to  get  a  gang 
to  do  the  work,  and  that  Lynch  did  get  up  the  gang 
for  this  purpose,  and  that  the  plaintiff  was  one  of  the 
gang  gotten  up  in  this  way. 

The  evidence,  we  think,  establishes  the  relation  of 
master  and  servant  between  the  defendant  and  the 
plaintiff.  The  superintendent,  Erickson,  and  the  fore- 
man, Bonneau,  both  had  the  right  to  give,  and  in  actual 
practice  and  fact  did  give,  directions  and  orders  to  the 
colored  foreman.  Lynch,  who  was  under  their  control 
and  direction,  and  through  whom  they  had  the  power 
to  control  the  selection  and  discharge  of  the  men  picked 
up  by  Lynch,  who  was  not  an  independent  contractor, 
but  an  employee  of  the  defendant,  having  authority  as 
part  of  his  duties  to  employ  and  discharge  workmen; 
and  in  performing  this  service  he  was  acting  for  the 
master,  his  employer,  in  the  nature  of  a  vice  principal. 
—A.  G.  8.  R.  K.  Co.  V.  Vail,  142  Ala,  134,  38  South. 
124,  110  Am.  St.  Rep.  23;  Smith  v.  Pioneer  Mining  d 
Mfg.  Co.,  146  Ala.  234,  41  South.  475;  L.  &  N.  R.  R.  Go. 
V.  Lile,  154  Ala.  556,  45  South.  699. 

Nothing  that  is  said  in  the  Alabama  cases  cited  by 
the  appellee  in  the  least  militates  against  our  position 
as  above  stated.  What  is  said  in  those  cases  as  to  what 
does  and  what  does  not  establish  the  relation  of  master 
and  servant  has  reference  to  the  existence  of  that  rela- 
tion between  the  parties  when  the  servant  is  under  the 
management,  orders,  and  control  of  an  independent  con- 
tractor of  the  master ;  when  the  servant,  in  other  words, 
has  another  master.     An  examination  of  each  of  the 
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three  cases  cited  and  discussed  by  appellee  {Woodicurd 
Iron  Co.  V.  Brown,  167  Ala.  316,  52  South.  829;  Ala. 
Mid.  R.  Co.  V.  Martin,  100  Ala.  511,  14  South.  401 ;  and 
Harris  v.  McNamara,  97  Ala.  181,  12  South.  103)  will 
show  that  the  court  in  those  cases  was  treating  the  ques- 
tion of  master  and  servant  as  related  to  the  question 
of  an  independent  contractor.  The  distinctions  and  dif- 
ference that  appertain  when  work  is  done  by  the  master 
through  his  own  agencies  and  instrumentalities  and 
when  it  is  done  through  an  independent  contractor,  who 
in  that  case  is  the  master  responsible  for  his  acts  and 
owes  him  the  duty  growing  out  of  this  relationship,  are 
discussed  in  Rome  d  Decatur  R.  v,  Chasteen,  88  Ala. 
691,  7  South.  94  (cited,  but  not  discussed,  by  appellee). 
The  other  case  cited  by  the  appellee  (Scarhrough  v.  Ala. 
Midland  Ry.  Co.,  94  Ala.  497,  10  South.  316)  was  also 
on  the  proposition  involving  the  question  of  an  in- 
dependent contractor. 

The  evidence  shows  that  the  plaintiff  at  the  time  of 
receiving  the  injuries  complained  of  was  on  the  deck 
of  the  ship  engaged  with  other  members  of  the  loading 
gang  in  and  about  his  duties  of  stowing  up  the  lumber; 
that  the  ship  was  being  loaded  at  night;  that  a  long, 
heavy  piece  of  lumber,  a  deal  about  2  by  12  or  2  by  6, 
slipped  from  the  sling  load  being  drawn  aboard  by 
means  of  a  hoisting  apparatus  consisting  of  block  and 
tackle,  etc.,  operated  by  an  engine  and  winch,  and  fell 
end  down  in  an  upright  position,  jammed  in  between  the 
ship's  side  and  the  wharf.  When  the  remaining  por- 
tion of  the  sling  load  was  lowered  to  the  deck,  the  plain- 
tiff and  others  in  his  loading  gang  were  ordered  by  the 
foreman  Lynch,  to  whose  orders  they  were  bound  to 
conform,  "to  stow  up  the  lumber,"  and,  while  the  plain- 
tiff was  engaged  in  the  particular  duties  necessarily  at- 
tendant upon  the  performance  of  this  order,  those  in 
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charge  of  the  h)ading  undertook,  by  use  of  the  tackle 
that  had  been  cast  loose  from  the  sling  load,  to  hoist 
the  piece  of  timber  on  Iward  that  had  slipped  from  the 
load.  In  doing  this,  one  Reese  Mingo,  the  gangway- 
man,  who  had  charge  of  the  working  of  the  winch  used 
in  operating  the  tackle  in  hoisting  the  lumber  aboard 
the  vessel,  hooked  the  tackle  onto  the  deal  or  scantling 
that  had  fallen  out  of  the  sling  load  of  lumber  and  told 
the  winchman  "to  go  ahead." 

The  testimony  is  in  conflict  as  to  whether  or  not  this 
gangwayman  at  the  time  he  gave  the  winchman  the  or- 
der to  go  ahead  also  gave  a  warning  to  the  gang  on 
deck  engaged  in  stowing  the  lumber  or  allowed  the  piece 
of  timber  to  be  pulled  up  and  fall  on  the  plaintiff,  one 
of  the  gang,  without  warning.  Mingo,  a  witness  for 
the  defendant,  and  one  other  of  defendant's  witnesses 
testified  that  the  warning  w^as  given,  and  several  of  the 
plaintiff's  witnesses  testified  that  no  warning  was  given. 
Mingo,  however,  testified,  on  cross-examination  by  the 
plaintiff,  that  he  did  not  hook  the  tackle  onto  the  deal 
properly;  that  he  hooked  it  too  near  the  middle.  It  was 
shown  that  the  natural  consequences  of  such  an  improp- 
er hooking  and  then  giving  an  order  to  go  ahead  with 
the  hoisting  machinery  were  that  the  piece  of  timber 
when  raised  would  overbalance  as  it  came  aboard  and 
"sweep  the  deck,"  as  it  did  in  this  instance,  causing  the 
injury  to  plaintiff  complained  of. 

As  Mingo  must  have  known  that  this  overbalancing 
and  "sweeping  the  deck"  would  result  from  his  manner 
of  hooking  on  when  he  gave  the  order  to  the  winchman 
to  go  ahead,  and  as  there  was  evidence  affording  a  basis 
for  an  inference  from  which  the  jury  might  reasonably 
find  that  Mingo  knew  that  the  laborers,  including  the 
plaintiff,  were  on  deck  engaged  in  the  duties  of  their 
employment  at  a  place  where    they    would    likely    be 
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struck  and  injured  by  the  heavy  piece  of  timber  if  they 
failed  to  get  out  of  the  way  when  it  swept  the  deck,  this 
negligence  upon  his  part  in  improperly  hooking  the 
tackle  onto  the  deal  and  giving  an  order  to  hoist  away 
without  warning  to  the  laborers  on  deck  stowing  away 
the  lumber  might,  as  we  think,  if  the  jury  believed  this 
phase  of  the  testimony,  amount  to  such  wanton  disre- 
gard of  consequences  in  inflicting  the  injury  that  the 
jury  might  be  justified  in  awarding  punitive  or  exem- 
plary damages,  and  the  court  was  in  error  in  giving 
written  instructions  at  the  request  of  the  defendant 
taking  from  the  jury  the  consideration  of  this  question 
of  imposing  punitive  damages  under  the  counts  con- 
taining averments  making  a  claim  for  recovery  of  dam- 
ages for  the  wanton  conduct  upon  the  part  of  one  of  the 
defendant's  employees  in  inflicting  the  injury. — B,  R, 
L.  d  P.  Co,  V.  Leach,  5  Ala.  App.  546,  59  South.  358. 

This  action  of  the  trial  court,  however,  would  not  au- 
thorize a  reversal  of  the  case,  for  the  record  aflBrmative- 
ly  shows  that  the  entire  evidence,  including  that  in- 
troduced in  support  of  those  counts  of  the  complaint  al- 
leging the  injury  to  have  been  wantonly  or  intentional- 
ly inflicted,  was  submitted  to  the  jury  on  the  counts  al- 
leging simple  negligence,  and  yet  the  jury  found  the 
issue  of  negligence  on  the  whole  evidence  in  favor  of  the 
defendant.  The  act  of  negligence  relied  upon  was  in- 
cluded in  and  formed  a  part  of  the  conduct  of  deferid- 
ant's  employee  complained  of  as  amounting  to  a  wanton 
infliction  of  the  injury;  and,  when  the  jury  found  the 
issue  of  negligence  in  favor  of  the  defendant,  then,  un- 
der the  evidence  in  this  case,  they  virtually,  in  effect 
and  in  fact,  determined  the  question  of  wantonness,  for 
the  wanton  act  w^as  predicated  upon  the  negligent  act 
that  was  a  part  of  it,  and  the  former  could  not  exist  in 
the  absence  of  the  latter.     In  other  words,  the  charge 
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of  wantonness  presupposes,  under  the  evidence  in  this 
case,  that  the  conduct  complained  of  as  wanton  was  at 
least  negligent.  Hence,  any  error  in  the  court's  not  sub- 
mitting the  question  of  negligence  as  referred  to  counts 
alleging  wanton  or  intentional  injury  did  not  injure 
the  plaintiff,  as  appellant  here,  as  it  was  rendered  harm- 
less, or  without  injury,  by  the  verdict  of  the  jury  in 
favor  of  the  defendant  on  the  question  of  negligence  on 
the  whole  evidence.  If  there  was  no  negligence  and  no 
damages  awarded  for  simple  negligence,  there  could  be, 
under  the  evidence  of  this  case,  no  imposition  of  dam- 
ages added,  of  course,  by  way  of  punishment  for  the  in- 
fliction of  a  wanton  injury,  as  it  must  be  inferred  from 
the  finding  of  the  jury  that  they  ascertained  that  the 
warning  was  given  and  that  no  negligence  was  shown 
authorizing  a  recovery  against  the  defendant.  This 
finding  was  conclusive  against  the  plaintiflf's  right  of 
recovery  on  the  issues  involved  and  precluded  the  basis 
for  a  finding  against  the  defendant  on  the  issues  of  wan- 
tonness under  the  evidence  in  this  case. 

Charge  No.  17  is  a  good  charge,  and  giving  it  would 
not  constitute  error  even  if,  as  contended  by  appellant, 
the  charge  ignored  the  counts  which  charged  wanton 
injury,  which  we  do  not  think  was  the  effect  of  the 
charge. 

Count  No.  2  of  the  complaint,  as  amended,  alleges  the 
injury  to  be  due  to  the  negligent  failure  of  the  master 
to  keep  the  place  on  the  deck  of  the  vessel  in  which  the 
servant  performed  his  labors  in  a  reasonably  safe  condi- 
tion ;  and  charge  No.  19,  given  at  the  request  of  the  de- 
fendant and  limited  in  its  application  to  that  count, 
states  a  correct  proposition  of  law.  This  count  of  the 
complaint  is  not  based  on  the  negligence  of  some  one  in 
the  employ  of  the  defendant  having  superintendence  in- 
trusted to  him,  or  for  whose  negligence  the  defendant 


Digitized  by 


Google 


622  COURT  OF  APPEALS  [Vol. 

[McNeil  V.  Mimson  Steamship  Line.] 

was  liable  when  acting  in  the  nature  of  a  vice  principal, 
or  the  negligence  of  some  person  to  whose  orders  the 
I)laintiff  was  bound  to  conform,  but  only  for  the  mas- 
ter's primary  negligence  in  failing  to  keep  the  place 
on  the  deck  where  the  defendant  worked  in  a  reasonably 
safe  condition.  It  is  not  the  negligence  of  Bonneau, 
Lynch,  or  Mingo  in  carrying  on  the  work  that  is  declar- 
ed on  and  relied  upon  in  the  count  to  which  this  charge 
was  limited,  but  the  duty  of  the  master  to  keep  in  re- 
pair a  safe  place  for  the  servant  to  work;  and,  as  hy- 
pothesized on  the  jury's  belief  in  the  evidence,  the 
charge  states  the  correct  rule  of  law  applicable  to  the 
negligence  counted  upon. — Labatt  on  Master  and  Serv- 
ant, §§  587,  588. 

The  ruling  on  the  evidence  complained  of  does  not 
constitute  prejudicial  error.  The  question  propounded 
to  the  witness  Bonneau,  "Was  it  or  not  an  ordinary  w^ay 
of  doing  this  work,  the  way  that  it  was  done  in  this 
case?"  was  not  objectionable  for  the  general  reasons 
assigned ;  however,  proof  of  the  same  matters  called  for 
by  this  question  had  been  previously  repeatedly  made 
by  other  witnesses  without  objection,  and  there  was  no 
evidence  of  a  contradictory  nature  on  this  point  offered. 
The  plaintiff  himself  testified :  "It  was  a  common  thing 
for  a  piece  of  lumber  or  scantling  to  fall  between  the 
ship  and  wharf,  and  that  was  the  way  they  always  got 
it  out;  that  it  almost  always  overbalances,  and  I  knew 
that.'' 

It  is  not  prejudicial  error  to  allow  the  same  fact  to 
be  again  shown  against  objection  when  it  has  already 
been  shown  without  objection. — FaJkner  v.  State,  151 
Ala.  77,  44  South.  409. 

We  have  carefully  examined  the  evidence  set  out  in 
the  bill  of  exceptions  in  connection  with  the  assignment 
of  error  based  on  the  refusal  of  the  court  to  grant  the 
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plaintiff  a  new  trial  because  the  verdict  was  not  sup- 
ported by  or  was  against  a  preponderance  of  the  evi- 
dence; but,  after  a  due  consideration  of  the  evidence 
and  the  argument  of  counsel  on  this  point,  we  are 
unable  to  say  under  the  rule  governing  us,  in  passing 
on  this  question,  that  the  court  below  was  in  error  in 
overruling  the  motion  for  a  new  trial;  and,  as  we  find 
in  the  errors  pointed  out  and  discussed  by  appellant 
nothing  that  would  authorize  a  reversal,  the  judgment 
appealed  from  will  be  aflSrmed. 
AflSrmed. 


Sloss-Sheffleld  Steel  &  Iron  Co. 
V.  Kohue. 

Damage  for  Injury  to  Servant, 

(Decided  June  3,  1913.    62  South.  957.) 

1.  Master  and  Servant;  Injury  to  Servant;  Defect;  Instructions. — 
Where  the  injury  was  alleged  to  be  due  to  the  negligence  of  the  de-' 
fendant  company  in  falling  to  provide  safe  machinery,  or  to  some 
employee  to  whom  it  had  entrusted  this  duty,  and  there  was  evi- 
dence that  it  was  due  to  the  negligence  of  an  employe  to  whom 
the  duty  was  entrusted,  it  was  not  error  to  refuse  to  direct  a  ver- 
dict for  defendant  in  the  event  the  defect  was  not  caused  by  defend- 
ant's negligence. 

2.  Charge  of  Court;  Covered  by  Those  Given, — ^Where  the  same 
question  has  been  submitted  to  the  Jury  in  another  form,  but  cover- 
ing substantially  the  instructions  refused,  the  court  will  not  be  put 
in  error  on  account  of  such  refusal. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Pexeguson. 

Action  by  Robert  Rohue  for  personal  injuries  against 
the  Sloss-Sheffield  Steel  &  Iron  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 
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The  following  charges  were  refused  to  defendant : 

"(4)  The  court  charges  the  jury  that  if  you  believe 
from  the  evidence  that  the  links  of  the  couplings  on  de- 
fendant's cars  were  suflSciently  strong  for  the  purposes 
in  which  they  were  employed  when  properly  coupled 
together,  then  you  should  return  a  verdict  for  the  de- 
fendant. 

"(5)  If  you  believe  from  the  evidence  that  the  break 
in  the  links  of  the  coupling  on  the  cars  which  plaintiff 
was  riding  was  not  due  to  the  negligence  of  defendant, 
then  you  should  return  a  verdict  for  defendant" 

"(7)  Unless  you  believe  from  the  evidence  that  the 
link  which  broke  in  the  coupling  was  defective  through 
the  negligence  of  defendant,  then  you  should  return  a 
verdict  for  defendant." 

The  pleading  and  the  facts  suflSciently  appear. 

Tillman^  Bradley  &  Morrow^  and  Frank  M.  Dom- 
INBOK^  for  appellant.  The  court  erred  in  refusing 
charges  4,  5  and  7  requested  by  appellant,  as  they  are 
in  accord  with  the  former  decisions  of  our  Supreme 
Court. 

BoNDiiRANT  &  Smitii^  for  appellee.  Counsel  discuss 
assignments  of  error,  but  without  citation  of  authority. 

WALKER,  P.  J. — In  the  count  of  the  compalint 
upon  which  the  case  went  to  the  jury  the  injuries  com- 
plained of  were  alleged  to  have  been  sustained  by  the 
plaintiff,  while  he  was  in  the  discharge  of  his  duties  as 
an  employee  of  the  defendant,  in  consequence  of  the 
breaking  loose  of  some  coal  cars  which,  by  means  of  a 
cable  or  rope,  w^ere  being  hoisted  out  of  a  mine  operat- 
ed by  the  defendant;  and  the  fact  that  the  plaintiff  was 
subjected  to  the  injuries  was  attributed  to  a  defect  in 
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the  condition  of  the  ways,  works,  machinery,  or  plant, 
connected  with  or  used  in  the  business  of  the  defendant, 
which  arose  from,  or  had  not  been  remedied  owing  to, 
the  negligence  of  the  defendant,  or  of  some  person  in 
the  service  or  employment  of  the  defendant,  and  intrust- 
ed by  it  with  the  duty  of  seeing  that  its  ways,  works, 
machinery,  or  plant  were  in  proper  condition,  in  that 
the  links  of  the  chain  that  coupled  said  cars  together 
were  defective,  in  that  they  were  not  of  sulfficient 
strength  for  the  purposes  for  which  they  were  being 
used  at  the  time  of  the  accident. 

Written  charges  5  and  7,  requested  by  the  defendant, 
were  properly  refused,  as  each  of  them  required  the  ren- 
dition of  a  verdict  in  favor  of  the  defendant  if  the  jury 
found  from  the  evidence  that  the  break  which  occurred 
in  a  link  of  the  chain  which  coupled  the  cars  together 
was  not  due  to  the  negligence  of  the  defendant  itself, 
though  there  was  evidence  tending  to  prove  that  the  de- 
fect in  the  link  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  some  employee 
of  the  defendant  who  had  been  intrusted  by  it  with  the 
duty  of  seeing  that  the  cable  or  chain  was  in  proper  con- 
dition. These  charges  ignored  one  of  the  issues  in  the 
case. 

Substantially,  if  not  identically,  the  same  state  of 
facts  which,  in  written  charge  4  refused  to  the  defend- 
ant, was  made  the  predicate  for  an  instruction  to  the 
jury  to  return  a  verdict  for  the  defendant  was,  in 
charges  given  at  its  instance,  made  the  predicate  for  in- 
structions to  the  effect  that  the  jury  could  not  find  in 
favor  of  the  plaintiff.  Acting  under  these  latter  in- 
structions, the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff.  This  imports  a  finding  by  them  of  the  non- 
existence of  the  state  of  facts  hypothesized.  So  there 
is  no  room  for  any  other  conclusion  in  this  connection 
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than  that,  if  the  same  state  of  facts  had  been  stated  to 
tlie  jury  as  a  hypothesis  for  the  rendition  by  them  of  a 
verdict  for  the  defendant,  the  result  must  still  have  been 
a  verdict  for  the  plaintiff.  Conceding  that,  because  of 
the  difference  in  form,  there  was  a  difference  in  effect 
between  the  charge  refused  and  those  given,  yet  the  ap- 
pellant cannot  be  entitled  to  a  reversal  the  only  excuse 
for  which  would  be  to  afford  it  an  opportunity  again 
to  submit  to  a  jury  the  substantially  identical  question 
of  fact  which  was  distinctly  passed  on  by  the  verdict 
upon  which  the  judgment  appealed  from  was  based. 
For  the  purposes  of  this  case  that  verdict  established 
it  as  a  fact  that  the  links  of  the  couplings  on  defendant's 
cars  were  not  sufficiently  strong  for  the  purposes  in 
which  they  were  employed,  when  properly  coupled  to- 
gether. The  record  shows  that  the  appellant,  under 
other  instructions  given  at  its  instance,  had  the  benefit 
of  the  submissicm  to  the  jury  of  the  question  which,  by 
its  written  charge  4,  it  sought  to  have  presented  to 
them;  and  it  is  not  entitled  to  have  that  question  passed 
on  again. 

What  has  been  said  disposes  of  the  only  assignments 
of  error  which  have  been  insisted  on. 
Affirmed. 


Stephens  &  Donaldson,  et  al.  v.  Pierson. 

Damage  for  Injun/  to  Servant, 

(Decided  June  19,   1913.     62  South.  9(39.) 

1.  Master  and  Scrrant ;  Injury  to  Servant;  Complaint;  'Segativing 
Defenses. — Where  a  servant  sues  the  master  for  personal  injuries 
alleged  to  he  due  to  the  negligence  of  the  master,  the  complaint  need 
not  negative  the  servant's  contrlhutory  negligence  or  the  fact  that 
he  had  Isnowledge  of  the  danger  or  defect. 
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2.  Same;  Relationship;  Evidence. — The  evidence  in  this  case  exam- 
ined and  held  sufficient  to  authorize  a  finding  by  the  jury  that  the 
relation  of  master  and  servant  existed. 

3.  New  Trial;  Review;  Conflicting  Evidence. — Where  the  evidence 
is  conflicting,  and  the  appellate  court  cannot  say  that  it  palpably 
fails  to  support  the  verdict,  it  will  not  review  the  action  of  the 
trial  court  in  denying  a  motion  for  new  trial  on  that  ground. 

Appeal  from  Montgomery  (Mty  Court. 

Heard  before  Hon.  Gaston  Gunteb. 

Action  for  personal  injuries  by  Sam  Pierson  against 
Stephens  &  Donaldson  and  others.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.     Affirmed. 

The  complaint  is  as  follows:  ^'Plaintiflf  claims  of  de- 
fendants $5,000  as  damages,  for  that  heretofore,  to  wit, 
on  the  25th  day  of  September,  1911,  defendant  were  en- 
gaged in  the  business  of  building  or  repairing  houses  in 
the  city  of  Montgomery,  Ala.,  and  were  on,  to  wit,  said 
date,  engaged  in  the  business  of  building  or  repairing 
a  certain  house  on  Goldthwaite  street,  in  the  city  of 
Montgomery,  Ala.,  and  plaintiff  avers  that  on  said  day 
and  date  he  was  in  the  service  or  employment  of  defend- 
ants and  engaged  in  and  about  the  business  of  defend- 
ants, and,  while  then  and  there  acting  within  the  line 
and  scope  of  his  employment  as  such  servant  or  agent 
in  the  business  or  service  of  defendants,  namely,  in 
coming  down  or  getting  down  from  the  joists  or  ceiling 
of  said  house  to  the  floor  thereof  upon  a  certain  ladder 
or  walkway  of  defendants,  said  ladder  or  walkway  fell 
with  plaintiff,  and  as  a  consequence  thereof  plaintiff 
suffered  the  following  damages:  [Here  follows  cata- 
logue of  injuries.]  Plaintiff'  alleges  that  said  ladder 
or  walkway  gave  way  or  fell  as  aforesaid,  and  plaintiff 
suffered  such  injuries  and  damages  by  reason  of  and 
as  a  proximate  consequence  of  a  defect  in  the  condition 
of  the  works,  ways,  machinery,  or  plant  used  in  and 
connected  with  the  business  of  defendants,  which  defect 
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arose  from  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  defendants  or  of  some  person 
in  the  service  or  employment  of  defendants,  and  intrust- 
ed by  them  with  the  duty  of  seeing  that  said  works, 
etc.,  were  in  proper  condition,  in  this,  said  ladder  or 
walkway  was  weak,  insecure,  or  otherwise  defective." 
Count  2  is  the  same  as  1,  and  the  defect  is  alleged  as 
follows:  "Said  ladder  or  walkway  was  insecurely  nail- 
ed, fastened,  or  made  stationary,  or  otherwise  defec- 
tive." The  third  count  is  the  same  as  the  first,  except 
the  allegation  of  the  defect  is  as  follows:  "The  floor 
upon  which  the  foot  of  said  ladder  stood  or  rested  was 
slick,  insecure,  or  otherwise  defective,  so  that  said  lad- 
der slipped  and  fell  as  aforesaid."  The  fourth  count  al- 
leges the  same  facts  as  the  first;  the  negligence  being 
alleged  to  be  a  negligent  failure  to  provide  plaintiff 
with  a  reasonably  safe  place  in  which  to  do  his  work. 

Letcher^  McCoed  &  Harold,  for  appellant.  Counsel 
discuss  the  assignments  of  error  arising  on  the  original 
trial,  but  without  citation  of  authority.  They  insist 
that  a  new  trial  should  be  granted  because  of  the  fact 
as  a  matter  of  law  under  the  evidence,  plaintiff  was  an 
employee  of  one  McLendon,  and  not  an  employee  of  de- 
fendant.—Da  ?/a5  Mf(f.  Co.  p.  Townes,  148  Ala.  675; 
Lookout  ML  I,  Co.  v.  Lea.  144  Ala.  169. 

L.  A.  Sanderson,  for  appellee.  The  first  count  was 
good.— /i/r.  R.  M.  Co.  v.  Rockhold,  42  South.  96.  The 
2nd  and  3rd  counts  w^ere  good. — Sloss-8.  8.  d  I  Co.  v. 
Tilson,  37  South.  427.  The  4th  count  was  good.— TFoZ/e 
V.  Smithy  42  South.  824.  Under  the  well  known  doc- 
trine asserted  in  the  case  of  Cohh  v.  Malorte,  and  since 
followed  by  the  courts,  the  action  of  the  court  in  refus- 
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ing  a  Dew  trial  where  the  evidence  is  conflicting,  will 
not  be  disturbed  on  appeal. 

PELHAM,  J. — The  appellants  were  sued  in  the  trial 
court  by  the  appellee  for  $5,000  damages  for  injuries  al- 
leged by  appellee  to  have  been  received  by  him  as  a 
laborer  in  the  emplby  of  the  appellants,  while  he  was 
engaged  in  doing  certain  work  in  and  about  remodeling 
a  dwelling  in  the  city  of  Montgomery,  that  was  in  the 
course  of  being  repaired  or  remodeled  by  appellants,  as 
contractors.  There  was  a  recovery  of  $100  against  the 
appellants,  and  from  that  judgment  and  a  judgment 
overruling  a  motion  for  a  new  trial  this  appeal  is  pros- 
ecute<l. 

Under  the  ruling  of  the  Supreme  Court,  the  trial 
court  committed  no  error  in  overruling  the  appellants' 
demurrers  to  the  first,  second,  third,  and  fourth  counts 
of  the  complaint. — Birminglham  Rolling  Mills  Co.  v. 
Itockhold,  143  Ala.  115,  42  South.  96;  Sloss  Iron  d  Steel 
Co.  V.  Tilson,  141  Ala.  152,  37  South.  427;  Wolf  v. 
Smith,  149  Ala.  457,  42  South.  824,  9  L.  R.  A.  (N.  S.) 
338;  Jackson  Lumber  Co.  v.  Cunningham,  Adm%  141 
Ala.  206,  37  South.  445;  West  Pratt  Coal  Co.  v.  An- 
drews, 150  Ala.  368,  43  South.  348;  So.  Cotton  Oil  Co. 
V.  Walker,  164  Ala.  33,  51  South.  169.  It  was  not  nec- 
essary that  the  employee,  suing  for  personal  injuries 
alleged  to  be  due  to  the  negligence  of  the  employer, 
should  in  the  complaint  negative  his  own  contributoi-y 
negligence. — So.  Ry.  Co.  v.  Bentley,  1  Ala.  App.  359, 
56  South.  249.  It  is  unnecessary  for  the  plaintiff  to 
negative  in  the  complaint  that  he  had  knowledge  of  the 
defect.— JSros/i;t  v.  K.  C.  M.  &  B.  R.  R.  Co.,  114  Ala.  398, 
21  South.  475. 

The  evidence  was  in  conflict  as  to  whether  the  appel- 
lee was  an  employee  f^f  the  appellants  at  the  time  he 
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receivwl  the  alleged  injuries  complained  of.     The  evi- 
dence of  the  defendant  was  to  the  effect  that  such  a  re- 
lationship did  not  exist.    The  testimony  of  the  witness 
McLendon  was  eijui vocal  as  to  whether  the  relation  of 
master  and  servant  existed  between  the  appellee  and 
the  appellants,  and  as  to  whether,  in  securing  the  ser- 
vices of  the  appellee,  he  (McLendon)  was  acting  for  the 
employer  in  the  nature  of  a  vice  principal  or  in  the  re- 
lation of  an  independent  contractor. — A.  G,  S.  R.  R,  Co, 
Co.  V.  Vail,  142  Ala.  134,  38  South.  124  110  Am.  St 
Rep.  23 ;  Smith  v.  Pioiueer  MintJif/  &  Mfg.  Co.,  146  Ala 
234,  41  South.  475;  L.  &  N.  R.  R.  Co.  v.  Lile,  154  Ala 
556,  45  South.  699 ;  Rome  d  Decatur  R.  R.  Co.  v.  Ghas 
teen,  88  Ala.  591,  7  South.  94.    The  evidence  of  the  ap 
pellee  was  positive  and  pointed  in  going  to  establish 
the  relation  of  master  and  servant  between  him  and  the 
appellants.    There  was  also  evidence  going  to  show  ad- 
missions made  by  the  appellants  of  the  existence  of  this 
relationship  at  the  time  the  appellee  received  his  in- 
juries, and  we  cannot  say  under  this  state  of  the  evi- 
dence that  the  duty  rested  upon  the  trial  court  to  set 
the  verdict  aside  as  contrary  to  the  evidence  because  of 
failure  to  show  that  the  appellee  was  in  the  employ  of 
the  appellants  at  the  time  the  alleged  injuries  complain- 
ed of  were  received. 

Where  the  evidence  is  conflicting,  and  the  preponder- 
ance depends  upon  the  credence  given  it,  an  appellate 
court  will  not  review  the  action  of  the  trial  court  deny- 
ing a  new  trial  on  that  ground. — L.  &  N.  R.  R.  Co.  v. 
HntcJierson,  174  Ala.  609,  57  South.  379. 

The  ground  of  the  motion  for  granting  a  new  trial 
based  on  the  failure  of  the  evidence  to  show  that  the  lad- 
der complained  of  as  defective  was  a  part  of  the  ways, 
works,  machinery,  or  plant  of  the  appellants  was  not 
w^ell  taken.    The  appellee  testified  that  he  heard  one  of 
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the  appellants  give  directions  to  fix  the  ladder  for  the 
particular,  use  that  was  being  made  of  it  by  the  appel- 
lee at  the  time  the  injuries  complained  of  were  sustain- 
ed by  him.  See  Sloss-Sheffield  8.  &  I.  Go.  v.  MohUy, 
Adrn'r,  139  Ala.  425,  36  South.  181,  and  authorities 
there  cited. 

The  errors  assigned  do  not  show  reversible  error,  and 
an  affirmance  must  follow. 

Affirmed. 


Harbison- Walker  Refractories  Co. 
V.  Ross. 

Damage  for  Injury  to  Servant. 
(Decided  June  3.  1913.    62  South.  1009.) 

1.  Master  and  Servant;  Injury;  Complaint ;  Language  of  Statute. 
— A  eoinr>laint  brought  under  subdivision  2,  section  3910,  Code  1907, 
which  alleges  the  negligence  generally  In  the  language  of  the  statute, 
is  sufficient 

2.  Same;  Assumption  of  Risk;  Statutory  Provision. — ^Assumption 
of  risk  is  not  a  defense  to  an  action  for  injuries  to  a  servant  brought 
under  subdivisions  2  and  3,  section  3910,  Code  1907. 

3.  Same;  Negligent  Orders. — A  negligent  order  may  result  from 
the  failure  to  refrain  from  giving  an  order  under  circumstances 
which  will  probably  result  in  injury,  as  well  as  the  giving  of  a  negli- 
gent order. 

4.  Same;  Superintendent;  Statutory  Provision. — Subdivisions  2  and 
3,  section  3910,  Code  1907,  authorize  distinct  causes  of  action,  and 
under  subdivision  3,  It  is  not  necessary  to  prove  that  the  person 
whose  orders  plaintiff  obeyed  was  a  superintendent. 

5.  Charge  of  Court;  Ignoring  Issues. — Charges  which  ignore  issues 
made  by  either  the  pleading  or  the  evidence  are  properly  refused. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  William  M.  Walker. 

Action  by  Charles  Ross  against  the  Harbison-Wal- 
ker Refractories  Company.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 
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Count  3,  after  statiog  the  relation  of  employer  and 
employee  between  plaintiff  and  defendant,  and  that  it 
was  the  duty  and  within  the  line  and  scope  of  employ- 
ment with  plaintiff  to  handle  certain  brick  used  in  the 
business  of  defendant,  and  that  plaintiff  was  injured 
by  the  fall  of  a  stack  of  said  brick,  alleges  as  follows: 
"Plaintiff  alleges  that  all  of  his  said  injuries  and  dam- 
ages were  proximately  caused  by  reason  of  the  negli- 
gence of  one  Mr.  Funk,  whose  name  is  to  the  plaintiff 
otherwise  unknown,  but  who  was  then  and  there  a  su- 
perintendent of  the  defendant  company,  and  said  neg- 
ligence occurred  whilst  in  the  exercise  of  such  superin- 
tendence." Count  4  states  the  same  cause  of  action, 
with  the  allegation  that  all  of  said  injuries  and  damages 
were  proximately  caused  by  reason  of  the  negligence  of 
a  person  in  the  service  or  employment  of  defendant  to 
whose  orders  and  directions  plaintiff  at  the  time  of  his 
injuries  was  bound  to  conform  and  did  conform,  and 
his  said  injuries  resulted  from  his  having  so  conformed. 
Plea  2  to  counts  3  and  4  is  that  said  plaintiff  was  en- 
gaged in  putting  in  suitable  condition  the  said  pile  or 
stack  of  brick  which  he  alleged  fell  upon  and  injured 
him,  and  in  taking  down  and  restacking  said  brick  so 
that  any  and  all  defect  or  defects  which  then  existed 
in  the  way  and  manner  in  which  said  brick  was  stacked^ 
or  which  tended  to  make  them  dangerous,  should  be 
corrected,  and  that  said  plaintiff'  voluntarily  entered 
upon  said  work  of  restacking  said  stack  or  pile  of  brick, 
and  repairing  all  defects,  which  then  existed  in  the 
manner  in  which  they  were  so  placed,  or  which  tended 
to  make  them  dangerous,  and  that  then  and  there,  by 
the  undertaking  of  said  work,  plaintiff  assumed  the 
risks  which  were  obviously  incidental  to  the  work  of 
construction  or  repair,  and  that  the  alleged  injury  of 
plaintiff,  if  there  was  any,  was  the  result  of  the  risks 


Digitized  by 


Google 


8  ]  OF  ALABAMA.  633 

[Harbison- Walker  Refractories  Co.  v.  Ross.] 

assumed  by  him.  The  complaint  was  afterwards  amend- 
ed as  to  count  4  by  alleging  that  one  Oscar  Nunn  negli- 
gently ordered  plaintiff  to  go  and  be  at  the  place  where 
he  was  injured  as  aforesaid,  knowing  that  it  was  dan- 
gerous to  be  there,  or  ought  to  have  so  known,  and  by 
the  exercise  of  reasonable  diligence  could  have  so 
known. 

Charge  15  refused  to  defendant  is  as  follows :  "If  the 
jury  believe  from  the  evidence  that,  at  the  time  plain- 
tiff entered  upon  the  work  in  which  he  was  engaged  at 
the  time  of  the  injury,  he  knew  and  appreciated  the  dan- 
ger from  the  falling  of  said  stack  of  brick,  and,  being 
aware  of  such  danger,  voluntarily  entered  upon  such 
work,  then  the  plaintiff  assumed  the  risk  of  being  in- 
jured.by  the  falling  of  said  brick,  and  your  verdict 
should  be  for  the  defendant."  (16)  "The  burden  is 
on  plaintiff  to  prove  negligence  on  the  part  of  the  de- 
fendant, or  of  some  person  in  the  service  or  employ- 
ment of  defendant  and  intrusted  by  it  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,- or  plant  were 
in  proper  conditions,  or  of  defendant's  superintendent, 
Mr.  Funk;  and,  unless  you  believe  from  the  evidence 
that  some  one  of  them  has  been  guilty  of  negligence, 
then  your  verdict  should  be  for  defendant."  (21)  "If 
you  believe  from  the  evidence  that  plaintiff  was  injur- 
ed by  reason  of  the  particular  defective  manner  in 
which  the  bricks  were  stacked  in  the  stack  of  No.  105 
brick,  which  defect  plaintiff  was  set  to  remedy,  and 
that  the  danger  of  correcting  said  defective  manner  in 
which  said  bricks  were  stacked  was  obvious  to  plaintiff 
at  the  time  he  entered  upon  the  work  of  correcting  said 
defective  condition,  then  you  cannot  find  for  plaintiff 
in  this  case."  (22)  "If  the  jury  believe  from  the  evi- 
dence in  this  case  that  the  place  at  which  the  plaintiff 
was  put  to  work  was  at  the  time  he  was  put  to  work 
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a  reasonably  safe  place  in  which  to  work,  and  continued 
to  be  a  reasonably  safe  place  to  work  up  to  the  time 
that  defendant's  superintendent,  Mr.  Funk,  last  saw 
it  before  the  accident,  and  if  you  further  believe  that 
Oscar  Nunn  did  not  have  superintendence  over  plain- 
tiff, you  cannot  find  for  plaintiff  under  the  first  count." 

Nathan  L.  Miller^  and  N.  A.  Graham^  Jr.^  for  ap- 
pellant. The  court  erred  in  overruling  demurrers  to 
count  2.— /So.  Rtj,  v.  Gmjtan,  122  Ala.  231;  Sec.  5321, 
Code  1907.  The  court  erred  in  sustaining  demurrer  to 
plea  2,  as  an  answer  to  count  3  and  4. — Mobile  E.  Co. 
V.  Sanges,  169  Ala.  341 ;  So.  Cot.  0.  Co.  v.  Walker,  164 
Ala.  33;  Sloss-8.  8.  d  I.  Co.  v.  Knoivles,  129  Ala.  410; 
Tohler  v.  Pioneer  M.  &  M.  Co.,  166  Ala.  482 ;  Walton  v. 
T.  C.  d  /.,  166  Ala.  538.  On  these  same  authorities  as- 
signments of  error  4  and  5  should  be  sustained.  The 
court  erred  in  refusing  charge  18. — A.  O.  8.  v.  Hudson, 
164  Ala.  143;  Tohler  v.  Pioneer  M.  d  M.  Co.,  supra; 
Coosa  Mfg.  Co,  v.  Williams,  133  Ala.  606.  Charges  20 
and  21  should  have  been  given. — Authorities  supra. 

Allen  &  Bell,  for  appellee.  The  counts  were  drawn 
in  the  language  of  the  statute,  and  were,  therefore,  suffi- 
cient.— Creola  L.  Co.  v.  Mills,  149  Ala.  474,  Pleas  of  as- 
sumption of  risk  afford  no  defense  to  actions  brought  un- 
der subdivisions  2  and  3  of  sec.  3910. — L.  d  N.  v.  Hand- 
ley,  56  South.  539;  L.  d  N.  v.  Wi7in,  166  Ala.  413;  Bir- 
Co.  V.  8kelton,  149  Ala.  465;  Ala.  8,  d  W.  Co.  v.  Wrenn, 
136  Ala.  494;  Woodicard  v.  Anderson,  114  Ala.  243. 
Charge  16  was  properly  refused. — T  C.  d  I.  v.  Gandy, 
160  Ala.  594;  MoVay  v.  White,  158  Ala.  182.  Charge 
18  was  properly  refused. — LeBat.,  sees.  14  and  99 ;  Sloss- 
8.  V.  Holloxvay,  144  Ala.  280.  Charges  20  and  21  were 
properly  refused. — L.  d  N.  v.  Herndon,  supra;  W.  Pratt 
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C.  Co,  V.  Andreios,  150  Ala.  368.  It  was  not  necessary 
to  prove  who  was  the  superintendent  under  the  count 
drawn  under  the  3rd  subdivision  of  the  Liability  Act. — 
Bridges  v.  Tenn.  Co.,  109  Ala.  287. 

PELHAM,  J. — The  appellee  sued  the  appellant, 
claiming  |5,000  damages  for  personal  injuries  alleged 
to  have  been  received  by  him  while  in  the  employ  of 
the  defendant,  on  account  of  the  falling  upon  him  of  a 
pile  or  stack  of  brick,  and  recovered  a  judgment  for 
the  sum  of  $100,  from  which  this  appeal  is  prosecuted. 

The  first  assignment  of  error  challenges  the  correct- 
ness of  the  ruling  of  the  trial  court  in  overruling  the 
appellant's  demurrers  to  the  third  count  of  the  com- 
plaint. This  count  is  framed  under  subdivision  2  of  the 
Employer's  Liability  Act  (Code,  §  3910,  subd.  2),  at- 
tributing the  injury  to  the  negligence  of  a  person  hav- 
ing superintendence  intrusted  to  him,  whilst  in  the  ex- 
ercise of  such  superintendence.  While  the  allegation  of 
negligence  in  this  count  is  general,  it  is  sufficient  under 
the  rulings  of  the  Supreme  Court.  The  count  is  evi- 
dently drawn  under  the  authority  of  the  case  of  Creola 
Lumber  Co,  v.  Mills.  149  Ala.  474,  42  South.  1019,  and 
the  appellee  states  in  brief  that  the  count  was  copied 
from  this  case.  Its  allegations  are  sufficient,  as  tested 
by  the  holdings  of  that  case. 

The  appellant's  second  and  third  assignments  of  er- 
ror are  directed  at  the  court's  rulings  in  sustaining 
plaintiff's  demurrer  to  plea  No.  2  as  an  answer  to 
counts  3  and  4  of  the  complaint.  Plea  No.  2  is  one  of 
assumption  of  risk,  and  counts  3  and  4  are  based  on 
the  second  and  third  subdivisions,  respectively,  of  the 
Employer's  Liability  Act.  The  demurrers  were  prop- 
erly sustained,  as  an  employee  does  not  assume  the 
risk  of  injury  arising  from  such  causes,  and  the  as- 
sumption of  risk  cannot  be  pleaded  to  an  action  based 
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on  subdivisions  2  and  3  of  section  3910  of  the  Code, 
known  as  the  Employer's  Liability  Act. — L.  d  N,  R.  R. 
Co.  V.  HantUey,  174  Ala.  593,  56  South.  539;  L.  c€  2V^.  R. 
R,  Co,  V.  Wynn,  166  Ala.  413,  51  South.  976;  A.  G.  8. 
R.  R.  Co.  V,  Brooks,  135  Ala.  401,  33  South.  181;  Ala. 
Steel  &  Wire  Co.  v.  Wrenn,  136  Ala.  475,  34  South. 
970;  Birmingham  Min,  &  Const.  Co.  v.  Skelton,  149 
Ala.  465,  43  South.  110;  Woodward  Iron  Co.  v.  An- 
drews, 114  Ala.  243,  257,  21  S^uth.  440. 

What  have  we  said  in  reference  to  plea  No.  2  as  not 
being  a  good  answer  to  counts  3  and  4  of  the  complaint 
disposes  of  the  fourth  assignment  of  error,  as  the  charge 
(No.  15)  refused  to  the  defendant  and  made  the  basis 
of  this  assignment  required  a  finding  for  the  defendant 
predicated  entirely  on  facts  showing  an  assumption  of 
risk  by  the  plaintiff. 

The  fifth  and  ninth  assignments  of  error  are  discuss- 
ed together  by  appellant.  There  is  some  evidence  shown 
by  the  testimony  set  out  in  the  bill  of  exceptions  afford- 
ing a  basis  for  a  finding  by  the  jury,  as  referred  to  the 
alleged  negligence  of  Oscar  Nunn  (which  is  made  the 
gravamen  of  the  fourth  count  of  the  complaint) ,  as  a  per- 
son to  whose  orders  plaintiff  was  bound  to  conform. 
The  general  charge  was  properly  refused  to  the  defend- 
ant with  respect  to  this  count,  and,  as  charge  No.  16 
is  an  instruction  to  find  for  the  defendant  without  re- 
gard to  the  cause  of  action  presented  under  the  allega- 
tions of  this  count  (which  there  was  evidence  to  sup- 
port), there  can  be  no  error  predicated  upon  a  refusal 
to  give  the  charge. 

The  seventh  and  eighth  assignments  go  to  the  refusal 
of  the  court  to  give  the  general  charge  for  the  defendant 
on  the  third  and  first  counts  of  the  complaint,  and  as- 
signment No.  6  is  based  on  the  court's  refusal  to  give 
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the  general  charge  in  behalf  of  the  defendant  on  the 
whole  complaint.  On  the  evidence  set  out  in  the  bill  of 
exceptions  the  plaintiff  was  entitled  to  have  his  case 
presented  to  the  jury  on  the  causes  of  action  set  out 
in  the  first  and  third  counts  of  the  complaint.  The  first 
count  alleged  the  negligence  of  the  defendant  to  be  due 
to  the  failure  of  the  defendant  to  furnish  the  plaintiff 
a  reasonably  safe  place  in  which  to  work,  and  the  plain- 
tiff's evidence  was  sufficient  to  require  a  submission  of 
the  question  of  negligence  in  this  particular  to  the  jury. 

The  third  count  is  based  on  the  second  subdivision  of 
the  employer's  liability  act.  A  negligent  order  may  re- 
sult from  the  failure  to  refrain  from  giving  an  order 
under  conditions  that  will  probably  result  in  injury  be- 
cause of  some  defective  instrumentality,  as  well  as  the 
giving  of  a  negligent  order. — Labatt  on  Master  &  Serv- 
ant, §  14.  See,  also,  Sloss-Sheffield  Steel  <&  Iron  Co. 
V.  Green,  159  Ala.  178,  49  South.  301;  Sloss-Sheffield 
Steel  d  Iron  Co.  v.  Ilolloway,  144  Ala.  280,  40  South. 
211.  There  being  no  error  in  refusing  the  general 
charge  on  either  the  first  or  the  third  count,  it  follows 
that  the  general  charge  on  the  whole  complaint  was 
properly  refused. 

Charge  No.  21,  made  the  basis  of  the  tenth  assign- 
ment of  error,  is  an  instruction  to  find  for  the  defend- 
ant on  the  theory  of  the  assumption  of  risk,  and  this  is 
not  a  good  defense  to  counts  3  and  4  of  the  plaintiff's 
complaint.  Demurrers  had  been  properly  sustained  to 
the  plea  setting  up  assumption  of  risk  as  an  answer  to 
counts  3  and  4,  and  we  discussed  this  question  in  dis- 
[•osing  of  assignments  2  and  3. 

Charge  No.  22,  upon  which  appellant  predicates  the 
eleventh  assignment  of  error,  requires  the  plaintiff  to 
show  that  Oscar  Nunn  had  superintendence  intrusted 
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1(>  him.  The  count  of  the  complaint  counting  on  the 
nesli^ence  of  this  person  (count  4)  is  not  under  subdi- 
vision 2  of  the  Employer's  Liability  Act,  providing  for 
the  lia)>ility  of  the  master  due  to  the  negligence  of  one 
having  superintendence  intrusted  to  him,  but  is  under 
subdivision  3,  providing  a  liability  when  the  injury  is 
0(*casioned  by  reason  of  the  negligence  of  a  person  in  the 
service  of  the  employer  to  whose  orders  or  directions 
the  servant  was  bound  to  conform.  It  was  only  neces- 
sary to  a  recovery  on  any  one  of  the  several  counts 
drafted  under  the  dilTerent  subdivisions  of  the  act  that 
the  plaintiff  prove  the  essential  allegations  of  negli- 
gence in  respect  to  a  particular  count,  where  the  ele- 
ments of  the  different  subdivisions  were  not  commingled 
and  declared  on  in  the  same  count.  The  two  subdivi- 
sions are  not  to  be  taken  as  covering  the  same  field,  but 
to  authorize  a  distinct  cause  of  action  based  on  the  pro- 
visions of  each  separate  sulnlivision. — Bridges  v.  Ten- 
nc.s.Hce  C.  L  d  R.  rt.  Co.,  109  Ala.  287,  19  South.  495; 
L.  db  y.  R,  Co,  t\  Fitzf/crakl  161  Ala.  397,  49  South. 
860. 

We  have  considered  and  discussed  all  of  the  errors 
insisted  upon  by  appellant,  and  find  no  error  authoriz- 
ing a  reversal.  An  order  affirming  the  judgment  ap- 
pealed from  will  be  entered. 

Affirmed. 
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TlUey  V.  Bartow. 

Assumpsit. 

(Decided  May  15,  1913.     62  South.  330.) 

1.  Contract;  Modification;  Oral  Agreement. — A  stipulation  in  a 
written  contract  requiring  any  changes  therein  to  be  made  In  writ- 
ing does  not  have  the  eflfect  of  preventing  the  parties  from  terminat- 
ing such  a  contract,  and  malclng  a  new  verbal  one,  If  neither  the 
old  nor  the  new  contract  was  within  the  influence  of  the  statute  of 
frauds. 

2.  Same;  Construction;  yew  Contract, — The  testimony  of  defend- 
ant concerning  the  conversation  between  him  and  plaintiff  after  the 
execution  of  the  written  contract  of  employment  to  write  insurance, 
that  it  was  stated  and  agreed  distinctly  that  defendant  should 
receive  a  specified  salary  whether  he  wrote  any  business  or  not, 
supported  a  finding  that  defendant's  services  were  rendered  under 
a  new  contract  to  that  effect,  and  did  not  show  merely  his  version  of 
the  contract,  or  the  construction  he  placed  thereon. 

3.  Appeal  and  Error;  Review;  Error  Favorable  to  Appellant. — ^Al- 
though the  jury  found  a  verdict  in  favor  of  defendant  on  his  plea  of 
set  off,  an  entry  of  a  judgment  for  plaintiff  for  the  amount  of  the 
verdict  found  for  defendant  could  not  be  complained  of  by  plaintiff 
on  appeal. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hod.  W.  W.  Pearson. 

Action  by  J.  P.  Tilley  against  H.  T.  Bartow  in  as- 
sumpsit, l^rom  a  judgment  entered  for  plaintiflf,  he  ap- 
peals.   Affirmed. 

J.  M.  CiiiLTON,  for  appellant.  Counsel  discusss  er- 
rors assigned,  but  without  citation  of  authority. 

John  R.  Tyson,  for  appellee.  To  take  advantage  of 
informalities  or  inaccuracies  in  the  verdict,  objection 
should  b(»  made  before  the  jury  is  discharged. — Marian- 
na  Mff/.  To.  r.  Boone,  45  South.  750.  If  the  judgment 
is  void,  th(»n  the  ai)peal  should  be  dismissed. — Werthei- 
invr  i\  Itidffnrai/y  157  Ala.  398;  Adams  v.  Wright,  129 
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Ala.  305.  It  is  the  judgment  pronounced  by  the  court 
upon  the  verdict  from  which  an  appeal  lies,  and  not  the 
verdict  of  the  jurj^  although  in  proper  form. — Sec.  2837, 
Code  1907;  Qvimi  v.  State,  121  Ala.  38.  The  right  to 
modify  or  rescind  the  written  contract  by  a  subsequent 
parol  agreement  is  undoubted,  unless  in  violation  of  the 
statute  of  frauds. — Humhree  v.  Glover,  93  Ala.  622; 
Mylin  v.  King,  139  Ala.  319.  Whether  the  modification 
was  made  or  the  contract  was  changed,  was  for  the  jury 
under  the  evidence. — So.  I.  &  Equip,  Co.  v.  Holmes,  164 
Ala.  517. 

WALKER,  P.  J. — The  judgment  entry  in  this  case, 
after  reciting  the  rendition  of  a  verdict  finding  in  favor 
of  the  defendant  on  his  plea  of  set-oflf  and  assessing  his 
damages  at  the  sum  of  $78.80,  shows  that  the  court 
rendered  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  |78.80  and  the  costs  of  suit. 
No  tenable  theory  has  been  suggested,  and  none  has  oc 
curred  to  us,  on  which  we  could  be  justified  in  treating 
the  judgment  as  one  adverse  to  the  appellant  (  the  plain- 
tiff below)  and  of  which  he  can  complain  on  appeal; 
the  record  presenting  for  review  no  ruling  made  in  the 
course  of  the  trial  affecting  the  amount  recoverable  by 
him  under  the  evidence  adduced.  It  seems  that  the 
judgment  as  rendered  was  one  which  was  a  subject  of 
objection,  not  by  the  party  in  whose  favor  it  was  ren- 
dered, but  by  his  adversary,  who  won  in  the  verdict  but 
lost  in  the  judgment  entered  on  it,  and  that  the  lack  of 
correspondence  between  the  verdict  and  the  judgment 
could  properly  be  complained  of  by  the  latter,  but  not  by 
the  former. 

But,  assuming  that  the  appellant  can  be  heard  to 
complain  of  the  verdict,  though  it  was  not  made  the 
basis  of  a  judgment  against  him,  still  the  complaint 
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made  against  it  cannot  be  sustained.  The  assumption 
indulged  by  the  appellant  is  that  the  relations  and 
rights  of  the  parties  were  governed  exclusively  by  the 
written  contract  which  he  offered  in  evidence.  The 
fault  in  this  assumption  is  that  it  ignores  the  existence 
of  evidence  in  the  case  which  was  introduced  without 
objection  and  which  had  a  tendency  to  prove  that  the 
dealings  between  the  parties  were  had  under  a  contract 
different  in  material  respects  from  the  one  disclosed  by 
that  writing. 

It  is  not  to  be  doubted  that  the  original  agreement 
evidenced  by  the  writing  was  subject  to  be  altered  or 
modified  by  the  mutual  consent  of  the  parties  to  it,  and 
that  a  stipulation  in  it  requiring  changes  to  be  made 
in  writing  did  not  stand  in  the  way  of  the  parties  end- 
ing the  written  contract  by  making  a  new  verbal  one 
which  contradicted  it;  neither  the  old  nor  the  new  con- 
tract l)eing  within  the  influence  of  the  statute  of  frauds. 
—Prcstwood  V,  Eldrrdge,  119  Ala.  72,  24  South.  729; 
Security  Mutual  lAfc  Insurance  Co.  v,  Riley,  157  Ala. 
553,  47  South.  735;  Jones  on  Evidence,  §  442. 

The  testimony  of  the  defendant  was  such  as  to  fur- 
nish support  for  a  finding  that  his  services  for  the 
plaintiff  were  rendered  under  a  contract  entitling  him 
to  a  salary  of  fl75  a  month,  whether  he  wrote  any  in- 
surance or  not;  that  he  rightfully  terminated  the  con- 
tract because  of  the  plaintiff's  failure  to  pay  the  salary 
when  due;  and  that  the  unpaid  balance  due  him  as 
salary  was  the  amount  awarded  to  him  by  the  verdict. 
We  cannot  assent  to  the  suggestion  made  in  the  argu- 
ment of  the  counsel  for  the  appellant  that  that  testimony 
does  not  show  that  the  original  contract  was  modified 
or  a  new  one  made,  but  merely  shows  the  version  of  the 
witness  as  to  how  the  contract  was  construed  after  it 
was  entered  into.     The  witness,  after  stating  that  he 
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complained  to  the  plaintiff  several  times  that  the  con- 
tract as  written  did  not  state  the  agreement  between 
ihem,  proceeded  to  detail  a  conversation  he  had  with  the 
plaintiff  in  which  it  was  distinctly  stated  and  agreed 
to  that  the  defendant  was  to  be  paid  |175  per  month 
as  a  salary,  whether  he  wrote  any  business  or  not. 
That  conversation  shows  the  understanding  then  reach- 
ed by  the  parties  to  it  as  to  the  terms  on  which  one  of 
them  was  to  render  service  to  the  other. 

We  are  of  opinion  that  the  verdict  was  supported  by 
evidence  submitted  without  objection  for  the  consider- 
ation of  the  jury,  and  that  it  has  not  been  made  to  ap- 
pear that  the  court  was  in  error  in  refusing  to  set  it 
aside. 

Affirmed. 


Bullard  Car  Door  Equipment  Co» 
V.  Oak  Leaf  Coal  Co. 

Assumpsit, 

(Decided  June  3.  1913.     Rehearing  denied  July  19,  1913. 
62  South.  317.) 

Set  off  and  Counter  Claim;  Mutual  Debt;  Pleading. — A  plea  al- 
leging that  defendant  claimed  of  plaintiff  a  certain  amount  for  mer- 
chandise sold  by  defendant  to  plaintiff  before  the  commencement  of 
the  action,  which  sum  was,  at  the  commencement  of  the  action  with 
interest  thereon,  due  and  unpaid,  and  which  sum  defendant  offered 
to  set  off  against  demands  of  plaintiff  sued  on,  claiming  Judgment  for 
the  excess,  as  against  the  demurrer  interposed,  sufficiently  alleges 
an  existing  indebtedness  between  the  parties  which  defendant  offers 
to  set  off  against  plalntifTs  claim. 

Appelvl  from  Birmingham  (Mty  Court. 
Heard  before  Hon.  (^.  C.  Nesmitii. 
Action  by  the  Oak  Leaf  Coal  Company  against  the 
Bullard  Car  Door  E^iuipincnt  Company.    From  a  judg- 
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ment  for  plaintiflf,  defendant  appeals.     Reversed  and 
remanded. 

The  fifth  plea  was  as  follows:  "Defendant  claims  of 
the  plaintiflF  f500  for  goods,  wares,  and  merchandise 
sold  by  defendant  to  plaintiff  before  the  commencement 
of  this  suit;  the  same  being  sold  heretofore,  to  wit,  in 
September  and  November,  1910,  and  in  May,  1911,  which 
sum  of  money  was  at  the  commencement  of  this  suit, 
with  interest  thereon,  due  and  unpaid,  and  still  is  due 
and  unpaid,  and  which  sum  defendant  hereby  offers  to 
olBfset  against  the  demands  of  the  plaintiflF  here  sued  on, 
and  claims  judgment  for  the  excess." 

Harsh,  Beddow  &  Fitts,  for  appellant.  Neither  of 
the  pleas  were  open  to  the  grounds  of  demurrer  inter- 
posed.— Morgan  v.  Shaplierd,  158  Ala.  410;  Mobile  E. 
Co.  V.  Sanges,  169  Ala.  341;  Sec.  5340,  Code  1907.  The 
pleas  do  not  seek  to  recoup. — Washington  v.  Timber- 
lake,  74  Ala.  263.  The  demands  set  up  were  demands 
which  at  the  time  could  have  been  made  the  foundation 
for  separate  actions  against  the  plaintiff  at  the  com- 
mencement of  the  suit. — St.  L.  &  T.  P.  Co.  v.  McPeters, 
124  Ala.  451;  Ooldthivaite  v.  Nat.  Bank,  67  Ala.  549. 
The  plea  was  good  as  a  plea  of  set  off. — Sec.  5859,  Code 
1907;  Scott  V.  Rivers,  1  S.  &  P.  19;  Clo/gton  v.  Clark, 
11  Ala.  787;  Latvton  v,  Rickerts,  104  Ala.  431. 

Thompson  &  Thompson,  for  appellee.  Appellants's 
counsel  failed  to  argue  any  special  assignment  of  error 
separately  as  provided  by  rule  10,  Supreme  Court  Prac- 
tice. A  plea  of  set  off  or  recoupment  must  be  as  certain 
and  definite  as  a  count  in  a  complaint.  Hence,  the  pleas 
were  subject  to  the  demurrers  interposed. 

PELHAM,  J. — Plea  No.  4  is  so  drafted  by  the  pleader 
that  it  can  be  contended  with  some  plausibility  that. 
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taking  its  averments  most  strongly  against  the  pleader, 
it  fails  to  aver  that  the  account  set  up  as  a  set-oflf  to  the 
plaintiff's  claim  was  a  subsisting  indebtedness  between 
the  parties  in  that  it  fails  to  directly  aver  in  so  many 
words  that  the  account  was  due  from  the  plaintiff  to 
the  defendant,  and  it  might,  for  anything  alleged  in  the 
plea,  be  an  account  due  from  the  plaintilBf  to  some  third 
party. — Jones  v.  Blair,  57  Ala.  457.  The  allegations  of 
the  fifth  plea,  however,  are  not  subject  to  this  ground 
of  demurrer.  It  avers,  by  a  fair  construction  of  the  al- 
legations of  the  plea,  an  existing  indebtedness  subsisting 
between  the  parties  for  goods,  wares,  and  merchandise 
sold  by  the  defendant  to  the  plaintiff,  which  it  offers 
to  set  off  against  the  demand  of  the  plaintiff.  The  fifth 
plea  was  not  deficient  in  any  matter  pointed  out  by  the 
demurrers  interposed  to  it,  and  the  court  was  in  error 
in  sustaining  the  demurrers  to  this  plea.  The  pleadings 
show  that  the  defendant  under  the  averments  of  his  plea 
(No.  5)  was  setting  up  an  indebtedness  due  from  the 
plaintiff  to  him;  that  the  debts  were  mutual;  and  that 
the  demands  were  subsisting  causes  of  action,  such  as 
would  give  the  plaintiff  and  defendant  simultaneous 
causes  of  action,  one  against  the  other,  at  the  time  suit 
was  brought. — Code,  p.  1202,  form  37 ;  Lawton  v.  Rick- 
t4ts,  104  Ala.  430,  16  South.  59 ;  St  Louis  &  Tcnn,  River 
Packet  Co,  v,  McPetcrs,  124  Ala.  451,  27  South.  518; 
Light  V.  Henderson,  158  Ala.  200,  48  South.  588. 
Reversed  and  remanded. 
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Cleveland,  et  al.  v.  Wheeler, 

Assumpsit. 

(Decided  April  24,  1913.    62  South.  309.) 

1.  Evidence;  Opinion;  Value. — ^The  opinion  of  witnesses  is  admis- 
sible to  show  market  value  as  distinguished  from  market  price,  to 
aid,  but  not  to  control  the  judgment  or  opinion  of  the  jury. 

2.  Same;  Effect. — In  an  action  for  a  breach  of  contract  to  pur- 
chase timber,  the  testimony  of  a  witness  that  Its  market  value  was 
from  $2.00  to  $2.50  per  M.  feet,  introduced  for  the  purpose  of  com- 
plying with  the  rule  that  plaintiff's  measure  of  damages  was  the 
difference  between  the  market  value  of  the  timber  at  the  time  of 
the  breach,  and  the  agreed  price,  was  in  the  nature  of  an  opinion  and 
subject  to  the  rule  that  the  jury  were  entitled  to  deal  with  the  testi- 
mony of  any  or  all  of  the  witnesses  as  to  the  value  of  the  timber,  as 
It  saw  fit,  giving  it  credence  or  not  as  their  own  experience  or  gen- 
eral knowledge  of  the  subject  might  dictate. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Assumpsit  by  Felix  S.  Cleveland  and  others,  against 
E.  M.  Wheeler.  From  a  judgment  awarding  plaintiff 
insufficient  damages,  he  appeals.    Affirmed. 

Gaillari)  &  Mahornbr,  and  Gregory^  L.  &  H.  T. 
Smith,  for  appellant.  For  former  report  of  this  case 
see  170  Ala.  426.  The  court,  under  the  evidence  com- 
mitted grave  error  in  giving  the  charge  complained  of. 
As  to  what  is  market  value,  see  16  Cyc.  1142;  26  819; 
99  Mass.  345;  25  N.  J.  Eq.  144;  162  N.  Y.  327;  88  Mich. 
15.  Where  there  is  no  standard  (a  market  value)  the 
damages  must  be  ascertained  by  other  means. — ^99  Mass. 
345;  41  Wis.  65;  22  Minn.  343. 

Stevens,  Lyons  &  Dean,  for  appellee.  The  court  was 
not  in  error,  in  giving  the  charge  requested, — Andrews 
V,  Frierson,  144  Ala.  476 ;  see  generally  Burkes  v.  Hub- 
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hard,  69  Ala,  385;  1  Watson's  Evi.  sec.  448;  The  Cotir 
querw,  166  U.  S.  110;  Pollard  v.  A,  F.  L,  d  M.  Co.,  139 
Ala.  205. 

THOMAS,  J. — The  contract  here  sued  on  was  set  out 
in  substance,  construed,  and  the  measure  of  damages 
for  its  breach  determined  on  the  former  appeal  report- 
ed in  170  Ala.  426,  54  South.  277,  to  which  reference  is 
made  for  a  full  understanding  of  the  case.  Upon  the 
subsequent  trial  the  only  issue  between  the  parties  was 
one  of  fact  as  to  the  amount  of  damages  recoverable  un- 
der the  rule  of  admeasurement  as  fixed  on  the  former 
appeal  referred  to.  The  evidence  was  conflicting  both 
as  to  the  number  of  feet  of  timber  on  the  land  and  the 
market  value  of  it  at  the  time  of  the  breach  by  the  buyer 
of  said  contract  of  purchase.  The  plaintiffs'  evidence 
tended  to  show  that  there  were  683,706  feet  board  meas- 
ure, and  each  of  his  witnesses  swore  that  its  market 
value  was  from  $2  to  $2.50  per  thousand  feet.  Upon 
the  conclusion  of  the  evidence  the  court  at  the  request 
of  plaintiffs  gave  in  writing  the  following  charge:  "If 
the  jury  believe  the  evidence  in  this  case,  they  must  re- 
turn a  verdict  for  the  plantiffs  for  the  difference  be- 
tween the  price  of  the  timber  at  which  plaintiffs  agreed 
to  sell  it  to  the  defendant  and  the  value  of  the  same  at 
the  time  of  defendant's  breach  of  the  contract,  together 
with  interest,"  etc.  The  court  gave  also  another  charge 
in  writing,  but  at  defendant's  request,  as  follows:  "The 
court  charges  the  jury  that  they  may  deal  with  the  tes- 
timony of  any  or  all  of  the  witnesses  as  to  the  value  of 
the  timber  as  the  jury  pleases,  giving  it  credence  or  not 
as  their  own  experience  or  general  knowledge  of  the 
subject  may  dictate.'^  There  was  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $457.53,  not  satisfied  with  the 
amount  of  which  he  appeals;  and  the  only  assignment 
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of  error  here  iDsisted  upon  is  the  alleged  error  of  the 
court  in  giving  the  written  charge  at  defendant's  request 
last  quoted. 

The  charge  is  predicated  upon  the  ruling  of  our  Su- 
preme Court  in  the  case  of  Andrews  v.  Frierson^  144 
Ala.  476,  39  South.  513,  where,  quoting  approvingly 
from  the  Supreme  Court  of  the  United  States  in  Re  The 
Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed. 
937,  they  say :  "While  there  are  doubtless  authorities 
holding  that  a  jury  ♦  ♦  ♦  has  no  right  arbitrarily 
to  ignore  or  discredit  the  testimony  of  unimpeached 
witnesses  so  far  as  they  testify  to  facts,  and  that  a  will- 
full  disregard  of  such  testimony  will  be  ground  for  a 
new  trial,  no  such  obligation  attaches  to  witnesses  who 
testify  merely  to  their  opinion ;  and  the  jury  may  deal 
with  it  as  they  please,  giving  it  credence  or  not  as  their 
cum  experience  or  general  knowledge  of  the  subject  man/ 
dictate/^ 

The  opinions  of  witnesses  in  certain  matters  are  al- 
ways admissible  in  evidence  for  the  purpose  of  aiding, 
but  never  of  controlling  the  judgment  or  opinion  of  the 
jury  on  that  matter.  Any  other  rule  would  amount  to 
substituting  the  judgment  of  the  witness  for  that  of  the 
jury.  And,  while  in  reaching  their  judgment  or  conclu- 
sion as  to  the  particular  matter,  they  cannot  act  on 
particular  facts  material  to  the  inquiry  resting  in  their 
private  knowledge,  but  as  to  these  must  be  governed  by 
the  evidence  adduced;  yet  they  should,  and  must  in  or- 
der to  act  intelligently,  test  out  the  opinions  of  wit- 
nesses by  their  own  general  knowledge  of  the  subject, 
and  should  and  do  of  necessity  have  the  power  to  reject 
or  accept  such  opinions  according  as  they  correspond 
or  not  with  their  general  knowledge  as  applied  to  and 
<5onsidered  in  connection  with  the  facts  of  the  case.  A 
fair  illustration  of  this  proposition  is  found  in  the  case 
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of  Murdoch  v.  Sumner,  22  Pick.  (Mass.)  158,  where,  a 
witness  having  testified  on  the  trial  as  to  the  quality, 
condition,  and  cost  of  certain  goods,  and  given  his  opin- 
ion as  to  their  value,  the  Supreme  Court  said:  "The 
jury  were  not  bound  by  the  opinion  of  the  witness;  they 
may  have  taken  the  facts  testified  to  by  him,  as  to  the 
original  cost,  quality,  and  present  condition  of  the 
goods,  and  come  to  a  different  opinion  as  to  their  value." 
So  in  this  case,  while  they  would  be  forced  to  accept, 
over  the  private  knowledge  of  any  juror,  evidence  ad- 
duced as  to  the  location  and  condition  of  the  timber,  or 
other  facts  necessary  to  be  considered  in  determining  its 
value,  yet  in  the  mental  process  of  weighing  and  sifting 
these  several  elements  of  value  and  reaching  a  conclu- 
sion from  the  whole  they  must  bring  to  their  aid  their 
general  knowledge  and  are  at  liberty  to  arrive  at  an 
opinion  at  variance  with  that  of  the  witnesses — even  all 
of  them.— i/earf  v,  Hargrave,  105  U.  S.  45,  26  L.  Ed. 
1028. 

Appellant's  counsel  strenuously  insist  in  the  next 
place  that,  although  the  rule  be  conceded,  it  is  not  ap- 
plicable to  the  present  case;  since,  as  they  contend  in 
effect,  the  market  value  of  the  timber  as  testified  to  by 
the  witnesses  for  plaintiff  was  in  the  nature  of  a  matter 
of  fact,  and  not  of  mere  opinion.  Counsel  here  confuse 
or  lose  sight  of  the  difference  between  "market  price" 
and  "market  value."  "Market  price"  is  a  fact,  and  is 
the  price  prevailing  for  articles  of  like  kind  and  char- 
acter at  a  market  for  such  articles — that  is,  at  a  place 
where  trade  or  traffic  in  such  articles  is  constantly  con- 
ducted or  carried  on  and  they  are  habitually  bought  and 
sold  to  such  an  extent  as  to  furnish  a  standard  or  crit- 
erion of  value  for  such  things.  For  instance,  we  have 
the  daily  quotations  as  a  fact  of  the  "market  price"  of 
cotton  in  bales  and  other  articles  of  commerce.    The  de- 
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termination,  on  the  other  hand,  of  the  "market  value'^ 
of  a  particular  commodity  necessarily  in  all  cases  in- 
volves the  exercise  of  judgment,  even  when  such  com- 
modities have  a  "market  price"  in  the  locality  where  the 
one  in  question  is  and  in  the  condition  that  it  is  in. 
Take  the  case  of  one  of  the  most  common  articles  of 
commerce  in  this  section  of  country — a  bale  of  cotton — 
and  its  "market  value"  is  determined  not  alone  by  as- 
certaining the  fact  of  the  "market  price"  of  cotton  in 
bales,  but  also  by  ascertaining  the  grade  and  weight  of 
the  particular  bale  and  comparing  the  grade  with  the 
standard  made  the  basis  for  fixing  the  market  price  and 
ascertaining  how  far  below  or  how  far  above  it  is  be- 
yond that  standaixi,  usually  called  "middling."  If  the 
bale  of  cottton  is  not  at  a  market,  then  in  ascertaining 
its  "market  value"  it  is  necessary  to  consider  not  only 
all  the  foregoing  mentioned  matters,  but  also  the  cost 
of  transporting  it  to  the  nearest  market,  as  well  as  the 
expense,  if  it  is  not  gathered,  of  gathering  it  and  putting 
it  in  merchantable  shape. 

We  can  imagine  at  present  but  one  case  where  in  as- 
certaining the  market  value  of  a  particular  thing  noth- 
ing else  need  be  considered  than  the  "market  price"  of 
similar  things,  and  that  is  in  the  case  of  the  stocks 
or  bonds  of  the  same  kind  and  issue  of  the  same  cor- 
poration, which  is  due  to  the  fact  that  they  on  their  face 
are,  so  far  as  this  purpose  is  concerned,  practically 
identical ;  hence  the  market  price  of  such,  as  quoted  on 
Exchange,  would  be  the  "market  value"  of  one  of  the 
same  kind  as  might  be  under  consideration.  As  to  other 
species  of  property,  when  a  witness  testifies,  as  those  in 
this  case  did,  to  its  market  value  he  in  the  nature  of 
things  testifies  only  to  an  opinion,  which  the  jury  may 
disregard,  as  stated  in  the  charge,  though  they  cannot 
ignore  but  must  consider,  in  reaching  their  own  con- 
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elusion  as  to  such  value,  all  testimony  as  to  the  market 
price  of  similar  articles,  as  well  as  all  other  facts  in 
evidence  bearing  on  value,  such  as  the  kind,  quality, 
condition,  and  location  of  the  fallen  timber,  its  nearness 
or  remoteness  to  market,  the  cost  of  putting  it  in  mer- 
chantable shape  and  of  transportation,  etc.  No  witness 
testified  to  the  "market  price"  of  similar  things,  but  all 
as  to  the  "market  value"  of  the  particular  thing,  the 
fallen  timber,  here  in  question.  That  in  doing  so  they 
were  testifying  to  an  opinion  or  estimate  and  such  only, 
and  not  a  very  accurate  one  at  that,  is  further  evidenced 
from  the  fact  that  each  put  the  market  value  at  from  |2 
to  12.50  per  thousand  feet. 

There  was  no  error  in  giving  the  charge  here  assailed, 
and  the  judgment  is  affirmed. 

Affirmed. 


Trl-Clty  Gas  Company  v.  Connelly 
Boiler  Works. 

Assumpsit. 

(Decided  April  23,  1913.    Rehearing  denied  May  8,  1913. 
62  South.  333.) 

1.  Sales;  Action  for  Breach;  Pleordinff, — ^Where  a  complaint  on  a 
dependent  covenant  was  in  Code  form,  but  Instead  of  the  general 
averment  of  a  compliance  with  all  the  provisions  of  the  contract, 
each  count  contained  a  specific  averment  that  plaintiff  built  the 
boilers  ordered  by  defendant  as  agreed  on,  and  was  ready  and  willing 
to  deliver  and  set  the  same  as  provided  by  the  contract,  followed 
by  an  averment  in  one  count  that  defendant  wrongfully  prevented 
plaintiff  from  completing  his  part  of  the  contract,  and  in  the  other 
count,  that  defendant  notified  plaintiff  that  it  would  not  receive  the 
boilers,  thus  wrongfully  preventing  plaintiff  from  complying  with 
all  the  provisions  of  the  contract,  such  complaint  sufficiently  showed 
that  plaintiff  had  complied  with  all  conditions  precedent  to  a  recov- 
ery, and  were  sufficient 

2.  Same;  Implied  Warranty;  Breach  of  Contract. — ^Where  a  de- 
fendant purchased  certain  boilers  from  plaintiff  to  be  manufactured 
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as  per  contract,  plaintiff  was  not  entitled  to  recover  on  defendant's 
refusal  to  accept  them  because  they  were  materially  defective  in 
construction,  if  plaintiff  wrongfully  refused  to  remedy  the  defect 

3.  Same;  Refusal  to  Accept  Completion. — Where  the  buyer  refuses 
to  accept  certain  boilers  in  an  Incomplete  condition  because  of  defec- 
tive construction,  a  charge  asserting  that  if  defendant  notified  plain- 
tiff after  it  had  commenced  the  construction  of  said  lx)ilers  that  it 
would  not  accept  them,  plaintiff  was  not  required  to  complete  the 
boilers  to  entitle  him  to  recover  their  value  in  their  incompleted 
condition,  was  misleading,  as  under  such  an  instruction  the  jury 
might  believe  that  the  seller  was  entitled  to  recover  their  value  in 
an  incompleted  condition,  if  the  buyer  gave  notice  that  it  would  not 
accept  them,  even  though  it  was  found  that  the  giving  of  such  notice 
was  in  consequence  of  the  seller*[B|  refusal  to  remedy  material  defect 
in  the  construction. 

4.  Contracts;  Action;  Plea;  Non  Est  Factum. — ^Where  the  action 
was  on  a  written  contract  and  defendant  filed  a  plea  alleging  that 
neither  defendant  nor  its  president  on  behalf  of  such  corporation, 
executed  the  contract  by  himself  or  on  behalf  of  the  corporation,  or 
otherwise,  and  that  it  was  not  executed  by  anyone  authorized  to 
bind  him,  or  the  corporation,  which  plea  was  properly  verified  by 
affidavit,  such  plea  was  not  demurrable  because  of  a  further  superflu- 
ous averment  in  denial  of  the  execution  of  the  contract  by  the  indi- 
vidual, since  such  denial  by  the  individual  who  made  oath  to  the 
plea  on  behalf  of  the  corporation  would  not  have  the  effect  to  cast 
on  plaintiff  the  burden  of  proving  anything  more  than  the  execution 
of  the  instrument  by  defendant,  or  someone  authorized  to  bind  it 

5.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  pleas 
raise  as  a  defense  matter  which  is  available  under  the  general  issue, 
it  is  harmless  error  to  sustain  demurer  to  such  pleas,  where  the  gen- 
eral issue  is  pleaded. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disqub. 

Assumpsit  by  James  Connelly,  doing  business  as  the 
Connelly  Boiler  Works,  against  the  Tri-City  Gas  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Count  I  is  as  follows:  "Plaintiff  claims  of  defend- 
ant ?1,000  as  damages  for  the  breach  of  an  agreement 
entered  into  by  defendant  on  February  16,  1910,  in  sub- 
stance as  follows :  Plaintiff  agreed  to  build  two  25  H.  P. 
B.  boilers  made  of  5/16  plate  and  %  heads,  boilers  to 
be  36"  diameter  and  12"  long,  to  be  delivered  with  fix- 
tures and  put  upon  block  ready  for  brickwork  about 
April  1,  1910,  and  defendant  was  to  pay  plaintiff  the 
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sum  of  $550  when  boilers  were  delivered  and  accepted. 
Plaintiff  avers  that  he  built  said  boilers  as  agreed  upon, 
and  was  ready  and  willing  to  deliver  said  boilers  and 
fixtures  and  put  them  upon  the. blocks  ready  for  the 
brickwork  as  provided  in  said  contract,  but  the  defend- 
ant wrongfully  prevented  plaintiff  from  thus  complete- 
ly performing  his  part  of  the  contract,  and  avers  that 
defendant  has  failed  to  comply  with  said  contract,  in 
that  he  has  refused  and  failed  to  pay  plaintiff  for  said 
boilers  as  it  agreed  to  do  in  said  contract  or  agreement." 
Count  2  is  the  same  as  1,  except  that  it  sets  out  the 
contract  in  luec  verba  with  the  signatures  H.  C.  Higgins, 
Sr.,  and  Connelly  Boiler  Works,  the  allegations  of 
breach  being  that  although  plaintiff  had  performed  all 
the  provisions  required,  and  was  ready  and  willing  to 
perform  the  others,  defendant  refused  to  receive  the 
boilers  or  permit  them  to  be  set  up,  and  has  failed  and 
refused  to  pay  plaintiff  the  amount  agreed  upon.  Count 
3  is  in  code  form.  Added  to  each  of  the  counts  is  the 
following:  "Plaintiff  avers  that  defendant  executed 
said  contract  by  causing  the  name  of  H.  C.  Higgins,  Sr., 
to  be  signed  thereto.'' 

The  following  is  plea  1 :  "The  defendant,  H.  C.  Hig- 
gins, president  of  the  said  corporation,  and  for  and  on 
behalf  of  said  corporation,  says  that  the  alleged  con- 
tract upon  which  the  action  was  founded  was  not  ex- 
ecuted by  him  on  behalf  of  said  corporation  or  other- 
wise, or  by  any  one  authorized  to  bind  him  or  said  cor- 
poration in  the  premises,  to  which  he  makes  oath  that 
this  plea  is  true." 

Charge  1,  given  for  plaintiff,  is  as  follows:  "If  de- 
fendant notified  plaintiff  some  time  after  he  had  com- 
menced the  construction  of  the  boilers  that  it  would  not 
accept  them  after  such  notification,  the  duty  was  not 
imposed  on  plaintiff  to  complete  the  boilers  to  entitle 
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him  to  recover  the  value  of  the  boilers  in  their  incom- 
plete condition." 

Inzer  &  Inzbe,  and  DortcH;,  Martin  &  Allen^  for  ap- 
pellant. The  court  erred  in  overruling  demurrers  to 
the  complaint— 9  Cyc.  721,  722  723.  Where  plaintiff 
intends  to  rely  on  an  excuse  for  not  performing,  he  must 
aver  the  particular  facts  and  circumstances,  constitut- 
ing such  excuse. — Authorities  supra  and  15  Ind.  386. 
On  these  same  authorities  the  court  should  have  over- 
ruled demurrers  to  the  pleas.  Counsel  discuss  the  evi- 
dence, but  without  citation  of  authority.  Counsel  also 
discuss  the  charges,  but  without  citation  of  authority. 

Hood  &  Murphree,  for  appellee.  The  counts  were  in 
Code  form,  and  therefore,  good,  and  the  pleas  were 
manifestly  bad.  Counsel  also  discuss  assignments  of 
error  relative  to  error  and  charges,  but  without  citation 
of  authority. 

WALKER,  P.  J.— Count  3  of  the  complaint  in  this 
case  is  in  the  form  prescribed  by  the  Code  for  a  com- 
plaint on  a  dependent  covenant  or  agreement. — Code,  § 
5382,  form  9.  This  is  enough  to  say  in  support  of  the 
conclusion  that  that  count  was  not  subject  to  the  de- 
murrer interposed  to  it. 

Counts  1  and  2  followed  the  same  form,  except  that, 
instead  of  the  general  averment  of  the  code  form  of  a 
compliance  by  the  plaintiff  with  all  the  provisions  of  the 
contract  on  its  part,  each  contained  a  specific  averment 
that  the  plaintiff  built  the  boilers  as  agreed  upon,  and 
was  ready  and  willing  to  deliver  and  set  the  same  as 
provided  in  the  contract,  which  was  followed  in  the  first 
count  by  averments  to  the  effect  that  the  defendant 
wrongfully  prevented  the  plaintiff  from  completing  his 
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part  of  the  contract,  and  in  the  second  count  by  the  aver- 
ment that  the  defendant  notified  the  plaintiff  that  it 
would  not  receive  said  boiler,  thus  wrongfully  prevent- 
ing the  plaintiff  from  complying  with  all  the  provisions 
of  said  agreement.  Each  of  these  counts  shows  that  the 
plaintiff  did  everything  required  of  it  by  the  contract, 
except  the  things  which  it  was  in  the  power  of  the  de- 
fendant to  prevent  its  doing,  namely,  delivering  and  set- 
ting the  boilers  on  the  defendant's  premises,  and  that 
these  things  the  defendant  did  not  permit  it  to  do. 
These  averments  sufficiently  showed  that  the  plain tiflf 
had  fully  complied  with  its  obligations  under  the  con- 
tract sued  on  except  in  so  far  as  it  had  been  excused 
or  prevented  from  doing  so  bj'^  the  defendant  itself. — 
Brooklyn  Life  Ins,  Co,  v,  Bledsoe,  52  Ala.  538;  Davis  v. 
Badders  &  Britt,  95  Ala.  348,  10  South.  422. 

The  second  and  third  counts  of  the  complaint  were 
founded  upon  an  instrument  in  writing,  which  was  set 
out.  The  defendant's  plea  1,  which  was  duly  sworn  to, 
contained  all  the  averments  found  in  the  code  form  for 
a  plea  of  non  est  factum. — Code,  §  5383,  form  33.  It 
seems  that  the  further  averments  found  in  that  plea  in 
denial  of  the  execution  of  the  instrument  sued  on  by  the 
individual  who  made  oath  to  the  plea  in  behalf  of  the  de- 
fendant corporation  could  not  have  had  the  effect  of 
casting  on  the  plaintiff  the  burden  of  proving  anything 
more  than  the  execution  of  the  instrument  sued  on  by 
the  defendant  or  by  some  one  authorized  to  bind  it 
(Code,  §  3967),  and  that  this  feature  of  the  plea,  which 
alone  distinguished  it  from  the  Code  form  for  a  plea 
of  non  est  factum,  did  not  render  it  subject  to  a  demur- 
rer which  did  not  suggest  as  an  objection  to  the  plea 
the  presence  in  it  of  the  superfluous  averments.  How- 
ever that  may  he,  it  is  quite  apparent  that  the  subse- 
quently filed  pleas  3  and  4,  each  of  which  was  substan- 
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tially  in  the  code  form  for  a  plea  of  non  est  factum, 
were  not  subject  to  the  demurrers  interposed  to  them. 
The  suggestion  made  in  the  argument  of  the  counsel  for 
the  appellee  that  these  pleas  were  not  sworn  to,  and 
were  subject  to  the  demurrers  pointing  out  this  omission, 
is  based  upon  a  misapprehension  of  the  record.  The 
record  shows  that  each  of  them  was  duly  sworn  to.  The 
defendant  was  entitled  by  sworn  plea  to  put  in  issue 
the  execution  by  it,  or  by  any  one  having  authority  to 
bind  it,  of  the  written  instrument  upon  which  it  was 
sought  to  be  charged  with  liability.  Possibly  the  er- 
ror committed  in  depriving  the  defendant  of  the  right 
to  present  in  the  manner  authorized  by  law  the  issue 
sought  to  be  presented  by  those  pleas  might  be  regard- 
ed as  having  been  cured  if  it  appeared  from  the  record 
that  in  the  trial  of  the  cases  the  plaintiff  was  required 
to  and  did  sustain  the  burden  which  would  have  been 
put  upon  it  by  a  plea  of  non  est  factum.  But  the  rec- 
ord before  us  does  not  make  such  a  showing.  It  is  true 
that  the  bill  of  exceptions  shows  that  the  plaintiff  offer- 
ed evidence  tending  to  prove  that  the  defendant  con- 
tracted with  the  plaintiff  as  alleged  in  the  complaint. 
But  there  was  other  evidence  having  an  opposing  ten- 
dency, and  it  does  not  appear  that  the  jury  considered 
the  evidence  submitted  to  them  in  the  light  of  an  in- 
struction that  it  was  incumbent  on  the  plaintiff  to  prove 
the  execution  of  the  contract  alleged  in  the  complaint. 
It  is  not  to  be  presumed  that  such  an  instruction  was 
given  when  rulings  of  the  court  which  the  record  does 
disclose  indicate  that  it  did  not  recognize  the  existence 
of  the  right  of  the  defendant  to  cast  upon  the  plaintiff 
the  burden  of  proving  the  execution  of  the  instrument 
sued  on. 

Pleas  E,  F,  H,  I,  and  J  each  sought  to  put  in  issue 
averments  contained  in  the  complaint.     The  defendant 
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could  not  have  been  prejudiced  by  the  action  of  the 
court  in  sustaining  demurrers  to  those  pleas,  as 
the  matters  of  defense  which  they  sought  to  present 
were  available  to  the  defendant  under  its  plea  of  the 
general  issue. 

There  was  evidence  tending  to  prove  that  the  defend- 
ant's refusal  to  accept  the  boilers  made  by  the  plaintiff 
was  justifiable  on  the  ground  that  they  were  materially 
defective  in  construction.  Whether  or  not  under  evi- 
dence which  was  admitted  without  objection  the  jury 
might  have  found  that  the  defendant  had  waived  com- 
pliance by  the  plaintiff  with  the  provision  of  the  con- 
tract as  to  the  time  for  completing  and  delivering  the 
boilers,  though  the  fact  of  such  a  waiver  was  not  within 
the  issues  presented  by  the  pleadings,  yet  the  plaintiff 
would  not  have  been  entitled  to  recover  the  value  of  the 
boilers  made  by  it  if  the  defendant's  refusal  to  accept 
them  in  the  condition  in  which  they  were  proposed  to 
be  delivered  was  because  of  material  defects  in  their 
construction  which  the  plaintiff  wrongfully  refused  to 
remedy,  and  not  because  the  work  had  not  been  done 
within  the  time  specified  in  the  contract.  The  jury 
might  well  have  inferred  from  the  instruction  embodied 
in  written  charge  1  which  was  given  at  the  instance  of 
the  plaintiff'  that  he  was  entitled  to  recover  the  value 
of  the  boliers  in  an  incomplete  condition  "if  the  defend- 
ant notified  the  plaintiff  some  time  after  he  had  com- 
menced the  construction  of  the  boilers  that  it  would  not 
accept  them,"  even  though  it  was  found  from  the  evi- 
dence that  the  giving  of  such  notice  was  in  consequence 
of  a  refusal  by  the  plaintiff  to  remedy  material  faults 
of  construction  which  were  disclosed  by  the  test  of  the 
boilers  which  was  made  with  a  view  of  their  delivery  to 
the  defendant.  Tt  is  plain  that  the  defendant  should  not 
be  required  to  pay  for  incomplete  boilers  which  the 
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plaintifiF  refused  to  complete  in  the  manner  contemplat- 
ed by  the  contract.  Whether  the  giving  of  that  charge 
constituted  reversible  error,  or  merely  had  such  a  mis- 
leading tendency  as  to  suggest  to  the  defendant  the 
advisability  of  requesting  explanatory  instructions, 
need  not  be  decided,  as  the  judgment  appealed  from 
must  be  reversed  because  of  the  error  already  mention- 
ed. To  say  the  least  of  it,  that  charge  properly  could 
have  been  refused.  It  is  not  deemed  necessary  to  men- 
tion many  other  rulings  which  have  been  assigned  as 
errors.  Most  of  the  assignments  of  error  do  not  merit 
discussion. 

Reversed  and  remanded. 


Longr-Lewls  Hardware  Co.  v.  Ewlngr. 

Assumpsit. 
(Decided  April  23,  1913.    62  South.  341.) 

1.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  defend- 
ant had  the  benefit  under  other  special  pleas,  on  which  issue  was 
joined,  of  all  mntters  sought  to  be  set  up  by  another  plea,  he  was  not 
prejudiced  by  the  sustaining  of  demurrer  to  such  plea. 

2.  Witnesses;  Cross-Examinaiion;  Scope. — Where  the  action  was 
for  a  broker's  commission  for  selling  certain  roofing,  and  defendant 
claimed  that  plaintiff  had  fraudulently  represented  both  parties  in 
the  deal,  without  defendant's  knowledge,  and  plaintiflP  claims  that  he 
was  not  acting  for  the  other  party  in  the  transaction,  great  latitude 
should  have  been  allowed,  and  a  broad  range  of  inquiry  indulged  in 
the  cross-examination  of  witnesses  and  the  Introduction  of  evidence  on 
the  issue  of  fraud,  and  It  was  error  to  refuse  to  permit  defendant  to 
show  on  plaintiff's  crass-examination  that  he  had  represented  himself 
as  the  agent  of  the  other  party  in  matters  connected  with  the  build- 
ing of  the  house. 

3.  Same;  Relevancy. — ^Where  the  action  was  for  broker's  commis- 
sion for  selling  certain  roofing  to  a  contractor,  and  defendant  claimed 
that  plaintiff  fraudulently  acted  as  the  contractor's  agent,  defendant 
was  entitled  to  ask  the  contractor,  on  the  cross,  if  he  did  not  pay 
plaintiflP  for  his  services  in  connection  with  the  construction  of  the 
house  in  question,  and  if  plnlntifT  as  witnesses'  agent  did  not  collect 
a  certain  num  from  the  owner's  agent  to  pay  bills  for  the  construction 
of  such  house . 
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4.  Brokers;  Commissions;  Fraud;  Agent  for  Both  Parties, — ^A  de- 
fendant being  sued  by  brolter  for  commission  for  selling  certain  roof- 
ing, setting  up  that  plaintiff  fraudulently  acted  as  the  agent  both  of 
the  contractor  and  defendant,  it  was  competent  for  defendant  to  show 
that  plaintiff  also  acted  as  contractor's  agent  in  other  matters  con- 
nected with  the  construction  of  the  houses  for  which  the  roofing  was 
purchased. 

5.  Same;  Issue  and  Proof. — Where  defendant  set  up  by  plea  that  the 
commission  was  not  due  until  defendant  had  been  paid  in  full  for  the 
material  sold,  it  was  error  not  to  permit  the  defendant  to  prove  such 
part  of  the  contract. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  W.  M.  Ewing  against  the  Long-Lewis  Hard- 
ware Company.  Judgment  for  plaintiff  and  defendant 
appeals.    Reversed  and  remanded. 

EsTES,  Jones  &  Welch,  for  appellant.  A  party  can- 
not be  agent  for  both  buyer  and  seller  at  one  and  the 
same  time  unless  both  parties  are  aware  of  it  at  the 
time,— Green  v.  So,  States  L.  Co.,  141  Ala.  680;  129 
U.  S.  643.  Such  being  the  defense,  great  latitude  should 
have  been  allowed  in  the  cross-examination  of  the  wit- 
nesses showing  that  fraud  entered  into  the  contract,  and 
connecting  the  plaintiff  with  the  contractor  as  well  as 
with  the  defendant  in  the  purchase  of  the  roofing,  and 
the  court  was  in  error  in  not  permitting  the  attempted 
cross-examination  of  plaintiff. — Authorities  supra,  and 
Perry  v,  Tuscaloosa  C.  S,  O.  Co.,  93  Ala.  370. 

C.  F.  Winkler,  for  appellee.  The  broker  had  earned 
his  commission,  and  was  entitled  to  recover. — Sayre  v. 
Warthingtoi}y  86  Ala.  151;  Henderson  v.  Vinson,  84  Ala. 
99;  Smith  v.  Sharp,  U2  Ala.  433;  Hiitto  i7.  Stough  rf 
Hornsbyy  157  Ala.  556.  The  pleas  were  demurrable. — 
Green  v.  So.  States  L,  Co.,  141  Ala.  680.  No  sufficient 
grounds  of  objection  was  interposed  to  the  evidence. — 
Rule  33,  Sup.  Ct.  Pr. ;  KspaUa  v,  Richards  cf  Sons,  94 
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Ala.  159.    On  the  above  authorities,  the  questions  pro- 
pounded were  illegal. 

PELHAM,  J. — The  appellee,  as  plaintiff  below,  sued 
the  appellant  to  recover  a  certain  sum  alleged  to  be  due 
him  as  a  commission  or  brokerage  for  selling  a  lot  of 
roofing  to  one  R.  F.  Thompson,  to  be  used  by  him  as  a 
contractor  in  constructing  a  number  of  houses  for  the 
Tennessee  Coal,  Iron  &  Bailroad  Company.  The  de- 
fendant pleaded  the  general  issue  and  by  special  pleas 
set  up,  among  other  defenses:  (1)  That  it  was  only  to 
])ay  the  commission  in  the  event  of  its  receiving  pay- 
ment in  full  for  the  roofing,  and  that  full  payment  had 
not  been  made:  (2)  that  the  plaintiff  was  the  agent 
of  and  was  representing  both  the  seller  and  the  buyer 
in  the  transaction  without  their  mutual  knowledge  and 
consent,  and  that  the  cause  of  action  is  based  on  a  fraud- 
ulent transaction  and  is  void;  (3)  that  the  plaintiff 
was  guilty  of  a  fraud  in  the  transaction,  in  that  he  was 
representing  both  seller  and  purchaser. 

The  court's  rulings  in  sustaining  demurrers  to  the 
defendant's  sixth  plea  as  originally  filed  and  as  amend- 
ed and  refiled  to  additional  counts  of  the  complaint  are 
assigned  as  error,  but  if  this  was  error  it  would  be 
without  injury;  for  the  defendant  had  the  benefit  of  all 
the  matters  sought  to  be  set  up  by  this  plea  that  were 
proper  matters  of  defense,  under  the  averment  of  other 
special  plea  upon  which  issue  was  joined. — Creola  Lrum- 
her  Co.  v.  Mill  ft,  149  Ala.  474,  42  South.  1019;  ^mith  v. 
Dams,  150  Ala.  106,  43  South.  729;  S.  C.  Oil  Co.  v.  Wal- 
ker,  164  Ala.  33,  51  South.  169. 

The  issues  before  the  court  on  the  trial  involved  a 
question  of  fraud.  One  of  the  defenses  relied  upon  was 
that  the  plaintiff  could  not  successfully  maintain  this 
cause  of  action  because  he  was  guilty  of  a  fraud  that 
forfeited  his  right  to  recover.  Great  latitude  and  a 
broad  range  of  inquiry  should  be  allowed  in  the  cross- 
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examination  of  witnesses  and  in  the  introduction  of  evi- 
dence when  the  issues  involve  proof  of  the  existence  of 
fraud. — Dudley  v,  Stanshcrry,  5  Ala.  App.  491,  59 
South.  379 ;  So,  L.  d  T.  Co.  v,  Oissendaner,  4  Ala.  App. 
523,  58  South.  737;  Warren  Burch  &  Co,  v.  Gabriel  & 
Co.,  51  Ala.  235 ;  Snod^rass  v.  Br,  Bank  at  Decatur,  25 
Ala.  161,  174,  60  Am.  Dec.  505;  20  Cyc.  110;  14  Am. 
&  Eng.  Ency.  Law,  195,  subd.  2.  That  the  trial  court 
did  not  observe  this  rule  of  law  in  the  conduct  of  the 
case,  to  the  prejudice  of  the  defendant,  is  manifest  from 
many  rulings  made  during  the  course  of  the  trial,  to 
which  objections  were  made  and  exceptions  reserved, 
that  are  made  the  basis  of  numerous  assignments  of 
error. 

The  defendant  should  have  been  allowed  to  show  by 
the  plaintiff,  when  being  cross-examined,  that  he  had 
represented  himself,  in  matters  connected  with  build- 
ing the  houses,  as  the  agent  of  Thompson.  The  plaintiff 
claimed  not  to  be  acting  as  Thompson's  agent  in  the 
transaction  made  the  basis  of  this  action,  and  if  he  rep- 
resented himself  to  another  as  Thompson's  agent,  in 
matters  connected  with  building  the  houses,  this  would 
have  a  tendency  to  establish  the  contention  of  the  de- 
fendant that  he  was  acting  as  such  agent  in  the  transac- 
tion in  question. 

It  was  also  competent  in  this  same  connection  to  show 
that  the  plaintiff  was  acting  as  the  agent  of  Thompson 
in  other  matters  connected  with  the  construction  of  the 
houses,  and  the  court  w^as  in  error  in  refusing  to  allow 
the  defendant  to  cross-examine  the  plaintiff  with  refer- 
ence to  these  matters. — R.  L  d  S.  Co.  v.  Passafume,  61 
South.  327.  These  occurrences,  if  they  took  place,  may 
have  been  explained  consistently  with  the  plaintiff's  not 
having  acted  as  the  agent  of  Thompson  in  the  particu- 
lar transaction  made  the  basis  of  this  cause  of  action ; 
but  the  acts  were  so  connected  as  to  be  admissible  for 
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the  purpose  of  shedding  light  on  the  question  as  to 
wliether  the  plaintiff  was  acting  as  the  agent  of  Thomp- 
son in  the  transaction  that  was  the  subject  of  inquiry, 
and  which  was  one  of  the  issues  in  the  case. 

The  questions  to  the  witness  Hamilton,  seeking  to 
elicit  evidence  having  a  tendency  to  show  that  the  plain- 
tiff was  acting  as  the  agent  of  the  contractor  in  selecting 
the  kind  of  roofing,  etc.,  were  proper  and  relevant,  and 
the  court  should  have  permitted  the  witness  to  answer 
them.  It  was  within  defendant's  right  of  cross-exami- 
nation, and  relevant  to  the  issues,  to  ask  the  witness 
Thompson,  when  testifying  as  a  witness  for  the  plain- 
tiff, if  he  did  not  pay  the  plaintiff  for  services  in  con- 
nection with  the  construction  of  the  houses,  and  if  the 
plaintiff,  as  the  agent  of  the  witness  (Thompson),  did 
not  collect  certain  sums  from  the  owner's  agent  for  the 
purpose  of  paying  bills  for  the  construction  of  the 
houses;  and  the  court  erred  in  sustaining  objections  to 
these  questions  asked  this  witness  on  his  cross-examina- 
tion. 

One  of  the  defendant's  pleas  upon  which  issue  was 
joined  averred  that  the  commission  was  only  to  become 
due  and  payable  in  the  event  the  defendants  were  paid 
in  full  for  the  roofing,  and  the  court  was  in  error  in  sus- 
taining objections  to  questions  propounded  to  the  wit- 
ness Crowe  seeking  to  show  this  fact,  and  not  allowing 
the  witnesses  Thompson  and  Crowe  to  testify  to  facts 
showing  that  payment  in  full  had  not  been  made. 

More  than  50  assignments  of  error  are  based  on  the 
court's  rulings  on  the  evidence  relating  to  similar  mat- 
ters to  those  we  have  pointed  out,  but  we  do  not  deem 
a  further  discussion  of  them  necessary.  As  what  we 
have  said  will  serve  as  a  sufficient  guide  to  the  court  on 
another  trial,  a  prolonged  discussion  pointing  out  oth- 
er erroneous  rulings  on  evidence  of  a  similar  nature 
would  serve  no  proper  or  beneficial  purpose.  On  an- 
other trial  the  court  should  not  restrict  the  evidence 
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having  for  its  evident  purpose  proof  of  the  existence  of 
a  fraud  to  such  narrow  limits,  and  should  bear  in  mind 
that,  "as  a  general  rule,  great  latitude  is  allowed  in  the 
range  of  evidence  when  the  question  of  fraud  is  involv- 
ed. It  is  indispensable  to  truth  and  justice  that  it 
should  be  so;  for  it  is  hardly  ever  possible  to  prove  a 
fraud,  except  by  a  comprehensive  and  comparative  view 
of  the  actions  of  the  party  to  whom  the  fraud  is  imput- 
ed, and  his  relative  position  a  reasonable  time  In^fore, 
at,  and  a  reasonable  time  after,  the  time  at  which  the 
act  of  fraud  is  alleged  to  have  been  committed.'^ — Snod- 
grass  v.  Branch  Bank,  25  Ala.  161,  174,  60  Am.  Dec. 
505,  quoted  approvingly  in  Dudley  v,  Stansberry  et  aL, 
supra. 

The  evidence  of  the  plaintiff,  when  testifying  as  a 
witness  in  his  own  behalf,  shows  that  what  he  did  in 
and  about  earning  commissions  was  done  as  a  partner  of 
Mabry  Brothers,  who  were  engaged  in  the  brokerage 
business,  and  as  the  suit  is  brought  by  the  plaintiff  as 
an  individual  his  right  to  recover  a  judgment,  against 
timely  and  appropriate  objection  raising  this  question, 
is  doubtful,  although  there  is  evidence  showing  that  the 
contract  providing  for  the  payment  of  a  commission 
was  entered  into  by  the  plaintiff  with  the  defendant  as 
an  individual.  The  defendant  reserved  an  exception  to 
the  conclusions  and  judgment  of  the  court  on  the  evi- 
dence, and  assigns  errors  based  on  this  proposition; 
but  as  some  of  the  evidence  showed  that  this  particular 
contract  was  made  with  plaintiff  individually,  and  the 
statement  made  by  the  plaintiff  in  reference  to  his  part- 
nership transactions  was  general,  and  may  be  subject 
to  limitation  or  explanation  as  to  this  transaction  on 
another  trial,  we  will  not  undertake  to  pass  upon  this 
question,  as  the  case  must  be  reversed  for  erroneous 
rulings  on  the  evidence. 

Reversed  and  remanded. 
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Stewart  v.  Sample. 

(Gross  Appeal.) 

Assumpsit. 

(Decided  April  23,  1913.    Rehearing  denied  May  14,  1913. 
62  South.  338.) 

1.  Usury ;  Right  to  Recover  Interest,^— In  a  suit  on  an  accepted  order 
for  a  tax  assessor's  commission  assigned  by  the  assessor  to  plaintiff 
to  secure  a  usurious  loan,  where  the  defendant  tax  collector  improp- 
erly withheld  the  money  payable  under  the  order,  when  it  should 
have  been  paid,  plaintiff  was  entitled  to  interest  on  the  fund  so  im- 
properly withheld  from  the  time  it  should  have  been  paid  until  it 
was  actually  paid  by  the  collector  into  court,  under  a  bill  of  inter- 
pleader, although  plaintiff  was  held  not  entitled  to  recover  a  portion 
of  the  alleged  debt  because  of  usury. 

2.  8ame;  Recovery  of  Costs. — Section  3665,  Code  1907,  Is  not  ap- 
plicable to  a  suit  against  the  tax  collector  on  an  assigned  order  for 
the  tax  assessor's  commission  as  collateral  to  a  usurious  debt  in  which 
the  debtor's  administrator  intervened  and  claimed  a  right  to  a  portion 
of  the  commissions,  and  in  which  it  was  held  that  a  portion  of  the 
loan  was  usurious,  it  further  appearing  that  the  amount  owing  from 
the  tax  collector  was  insufficient  to  pay  the  amount  justly  due  inde- 
pendent of  usury;  plaintiff  being  entitled  under  such  conditions  to 
recover  full  costs. 

3.  Appeal  and  Error;  HarnUesa  Error;  Ruling  on  Motion  for  Judg- 
ment.— ^The  action  of  the  court  on  the  motions,  together  with  the  con- 
duct of  the  trial  by  the  parties  examined  and  it  is  held  that  if  any 
error  intervened  it  was  either  cured  or  resulted  In  no  injury  to  the 
substituted  defendant. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wekt. 

Action  by  R.  H.  Sample  against  W.  H.  Drinkard,  in 
which  S.  E.  Stewart,  as  administrator  of  C.  G.  Harris, 
filed  a  statutory  interpleader.  From  a  judgment  for 
plaintiff  for  less  than  the  relief  demanded,  he  appeals, 
and  defendant  administrator  prosecutes  a  cross-appeal. 
Affirmed. 

Kyle  &  Hutson^  for  appellant.  No  brief  reached  the 
Reporter. 

Wert  &  Lynnb,  and  Tidwbll  &  Sample,  for  appellee. 
No  brief  reached  the  Reporter. 
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THOMAS,  J. — Most  of  the  questions  presented  by 
this  record  were  settled  by  the  decision  of  our  Supreme 
Court  on  former  appeal  (Stetcart  v.  Sample^  168  Ala. 
270,  53  South.  182),  which,  were  we  so  inclined,  it  is  be- 
yond our  province  to  review  or  our  right  to  disturb. 
To  the  report  of  that  appeal  reference  is  made  as  to 
the  points  there  determined  and  for  a  fuller  understand- 
ing of  those  here  considered,  which  are  new  to  it. 

With  reference  to  the  question  of  usury  and  interest, 
it  is  there  said :  "The  fifth  claim  set  up  by  the  substi- 
tuted defendant  [S.  E.  Stewart,  as  administrator  of  C. 
G.  Harris]  is  that  when  C.  G.  Harris,  the  deceased  tax 
assessor,  gave  to  appellee  [plaintiff,  R.  H.  Sample]  the 
order  in  question  [on  Drinkard,  the  original  defendant] 
for  $575,  the  consideration  for  said  order  was  $500, 
loaned  by  appellee  to  said  Harris  [deceased],  and  that 
the  $75  was  usurious  interest,  and  it  is  alleged  that  said 
appellee  is  not  entitled  to  said  |575.  It  is  true  that  in 
this  proceeding  the  merits  of  the  claim  against  Drink- 
ard [the  original  defendant]  cannot  be  inquired  into, 
for  he  has  confessed  that  he  owes  the  money,  but  the 
question  to  be  decided  is  to  whom  the  money  paid  into 
court  by  [him]  belongs.  The  money  belonged  primarily 
to  Harris  [the  said  intestate  of  the  substituted  defend- 
ant, Stewart],  and  so  much  of  it  as  is  legally  subject  to 
the  order  Iwlongs  to  the  appellee,  while  any  part  of 
said  money  that  is  not  subject  to  said  order  belongs  to 
the  estate  of  Harris.  If  a  part  of  it  is  not  subject  to 
that  order  by  reason  of  the  order's  being  usurious,  to 
that  extent  the  amount  belongs  to  the  estate  of  Hiarris 
and  should  be  deducted  from  the  amount  apparently  due 
on  the  order." 

On  that  appeal  it  was  further  held  that  the  following 
sums,  which  came  into  the  hands  of  Drinkard,  the  orig- 
inal defendant,  as  tax  collector,  collected  by  him  as 
fees  and  commissions  belonging  1o  Harris,  the  deceased 
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assessor,  and  which  Drinkard  paid  into  court,  were  sub- 
ject to  the  claim  of  the  appellee  (plaintiff,  Sample), 
to  wit:  $7.50,  the  amount  of  fees  already  earned  by 
Harris,  and  J^418.37,  the  amount  of  commissions  already 
earned  by  him,  at  the  time  of  giving  the  order — total 
$425.87.  In  the  opinion,  further  in  this  connection,  it 
was  said :  "It  results  that  there  was  no  error  in  refus- 
ing to  give  the  general  charge  in  favor  of  the  substi- 
tuted defendant,  while  the  general  charge  in  favor  of 
plaintiff,  Sample,  would  be  correct,  with  explanatory 
chargiB,  as  to  the  amount  which  plaintiff  w^as  entitled  to 
recover." 

On  the  present  trial  the  lower  court  charged  the  jury 
in  writing  at  the  request  of  plaintiff  as  follows:  "I 
charge  you,  gentlemen  of  the  jury,  that,  if  you  believe 
the  evidence,  you  will  find  for  the  plaintiff  for  the  sum 
of  $425.78,  together  with  $34.06,  the  interest  paid  into 
court  by  Drinkard  on  the  $425.78."  There  was  accord- 
ingly verdict  and  judgment  for  plaintiff  for  $459.84, 
being  the  total  of  the  two  sums  mentioned  in  the  charge. 

The  substituted  defendant,  Stewart,  as  administrator 
of  Harris,  requested  the  following  charge  in  writing, 
which  was  refused  by  the  court,  to  wit :  "I  charge  you, 
gentlemen  of  the  the  jury,  that,  if  you  believe  the  evi- 
dence, plaintiff  cannot  recover  in  this  case  a  larger  sum 
than  $425.78." 

Thus  the  question  here  presented  is  whether  or  not 
the  plaintiff.  Sample,  was  entitled  to  recover  the  $34.06, 
the  interest  paid  into  court  by  Drinkard  on  the  $425.78. 

The  record  shows  without  conflict  that  the  original 
defendant,  Drinkard,  upon  his  discharge  on  filing  affi- 
davit, suggesting  the  substituted  defendant,  Stewart,  as 
a  claimant  to  the  fund  sued  for,  paid  into  court  a  total 
of  $621,  consisting  of  the  following  items  due  by  him,  to 
wit :    $575,  the  balance  of  the  total  tax  assessor's  fees 
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and  commissions  collected  by  him  for  Harris  remaining 
in  Drinkard's  hands,  and  $46  as  the  interest  on  same 
during  the  time  Drinkard  had  used  this  money;  that  is, 
from  the  time  it  was  due  from  him  to  the  time  he  paid  it 
into  court.  This  being  true,  the  |425.78,  which  our  Su- 
preme Court  held  the  plaintiff,  Sample,  was  entitled  to 
out  of  this  $575,  earned  |34.06  of  the  |46  so  paid  by 
Drinkard,  out  of  his  individual  funds,  as  interest  on 
the  whole  fund  of  |575.  If  plaintiff  was  entitled  to  the 
fund  itself,  $425.78,  at  the  time  that  it  was  collected  by 
Drinkard,  which  question  has  been  settled,  as  seen,  the 
conclusion  cannot  be  escaped  that  he  is  entitled  to  the 
fructus  of  that  fund  during  the  time  it  was  improperly 
withheld  from  him  by  Drinkard,  which  was  from  the 
time  it  should  have  been  paid  plaintiff  by  Drinkard 
on  the  order  to  the  time  it  was  actually  paid  into  court 
by  him.  This  cannot  in  any  sense  be  said  to  be  a  recov- 
ery of  interest  upon  the  original  usurious  loan,  especial- 
ly when  the  amount  recovered  is  less  even  than  the  prin- 
cipal of  the  loan.  Hence  the  court  properly  instructed 
the  jury  on  this  subject,  and  this  without  violence  to 
any  portion  of  the  decision  of  our  Supreme  Court  on  the 
former  appeal,  regarding  the  question  of  usury  in  the 
original  loan  by  plaintiff  to  Harris. 

Another  particular  in  which  the  lower  court  is  alleg- 
ed to  have  erred  was  in  rendering  judgment  in  favor 
of  plaintiff  against  the  substituted  defendant  for  the 
court  costs.  The  contention  is  based  on  section  3665 
of  the  Code,  which  provides  that,  "if  it  be  made  to  ap- 
pear that  usurious  interest  has  been  intentionally  taken 
or  reserved,  defendant  recovers  full  costs."  This  section 
makes  an  exception  to  the  general  rule  as  to  the  recov- 
ery of  costs  established  by  section  3662  of  the  Code, 
which  awards  full  costs  to  the  successful  party  in  all 
civil  actions,  and  was  designed  to  penalize  a  plaintiff 
who  seeks  in  the  action  to  enforce  a  demand  that  is 
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tainted  with  usury.  And  if  this  were  a  suit  by  the  plain- 
tiff against  the  original  debtor,  Harris,  or  his  personal 
representative,  on  the  obligation  given  by  Harris  for 
the  |500  loan,  and  the  interest  thereon,  which  latter 
is  admittedly  usurious,  there  is  no  question  but  what 
the  plaintiff,  under  said  section  3665,  would  not  be  en- 
titled to  recover  costs,  although  he  should  be  successful 
in  recovering  the  principal  of  the  loan.  As  it  is,  how- 
ever, this  suit  is  not  upon  that  usurious  demand,  but  is 
upon  a  demand,  collateral  to  it,  against  a  third  party, 
Drinkard,  not  in  the  least  tainted  with  usury,  due  or  to 
become  due  the  original  debtor,  Harris,  and  transferred 
or  assigned  by  him  to  the  plaintiff  in  payment  pro  tanto 
of  the  original  debt.  Conditional  against  Drinkard 
though  this  demand  was  at  first  (his  liability  under  it 
being  conditioned  upon  his  collection  of  the  tax  asses- 
sor's fees  and  commissions  belonging  to  Harris),  yet  it 
became  absolute  against  him,  in  favor  of  plaintiff,  the 
transferee,  or  assignee,  the  very  moment  that  Drinkard 
collected  the  tax  assessor's  fees  and  commissions  belong- 
ing to  Harris,  and  which  had  been  earned  by  the  latter 
up  to  the  time  of  the  transfer  or  assignment,  though 
the  transfer  or  assignment  was  void  as  to  such  fees  and 
commissions  as  were  earned  by  Harris  subsequent  there- 
to; that  is,  subsequent  to  the  giving  of  the  order  on 
Drinkard  and  its  acceptance  by  him. — Stewart  v.  Sam- 
ple, 168  Ala.  270,  53  South.  182.  This  suit  is  by  plain- 
tiff on  that  demand  agaiust  Drinkard ;  and,  if  Drinkard 
had  remained  the  defendant,  it  is  clear  that  the  plaintiff 
would  have  recovered  against  him  just  the  sum  he  has 
recovered  here,  together  with  full  costs;  there  being 
no  usury  in  the  demand  sued  on.  When  he  was  dis- 
charged as  defendant,  and  the  present  defendant  sub- 
stituted in  his  place,  it  was  under  the  provisions  of  sec- ' 
tion  6050  of  the  Code,  which  defines  the  status  of  the 
substituted  defendant  by  declaring,  among  other  things, 
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that  "thereupon  such  person  stands  in  the  place  of  the 
defendant."  Being  so,  we  are  of  opinion  he  is  liable  for 
costs  if  he  fails  to  maintain  a  successful  claim  to  the 
whole  fund  in  court  {Buxbantn  v.  McCorlet/y  99  Ala  537, 
13  South.  5),  and  that  usury  in  the  original  obligation 
or  nore  given  by  Harris  for  the  f  500  loan  does  not  affect 
the  matter. 

Upon  the  trial,  after  each  side  had  announced  ready 
and  before  any  evidence  had  been  introduced  by  either 
I)arty,  the  plaintiff,  Sample,  moved  that  judgment  be 
rendered  for  plaintiff  upon  the  ground  that  the  substi- 
tuted defendant  offered  no  evidence,  which  w^as  met  Ik 
a  counter  motion  on  the  part  of  substituted  defendant 
that  judgment  be  rendered  for  substituted  defendant, 
because  plaintifif  had  offered  no  evidence.  Both  motioDS 
being  submitted  together  to  the  court,  he  overruled  each. 
Thereupon  plaintiff  proceeded,  and,  after  oflFeriog  in 
evidence  the  pleadings  in  the  case  and  the  order  on 
Drinkard  given  plaintiff  by  Harris  and  its  acceptance 
by  Drinkard,  rested,  whereupon  substituted  defendant 
moved  again  that  judgment  be  rendered  for  him  upon 
the  ground  that  plaintiff  had  not  made  out  his  case, 
which  motion  was  likewise  overruled.  Thereupon  sub- 
stituted defendant  proceeded  and  introduced  certain 
evidence,  and  afterwards  plaintiff  also  introduced  evi- 
dence, undisputed  in  any  material  particular  by  sub- 
stitued  defendant,  and  which  fully  entitled  plaintiff  to 
recover.  Hence  any  error  of  the  court,  if  any,  in  his 
rulings  on  the  motions  mentioned,  was  cured  and  result- 
ed in  no  injury  to  the  substituted  defendant.  All  other 
questions  raised  by  this  record,  whether  assigned  bs 
error  by  the  appellant  or  cross-appellant,  were  setled 
on  the  former  appeal. 

We  find  no  error  in  the  rulings  of  the  court,  assigned 
as  such  here,  and  the  judgment  is  afSrmed. 

Aflftrmed. 
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Kentucky  Wagroii  Manufacturing-  Co. 
V.  Blanton-Curtis  Mercantile  Co. 

Assumpsit. 

(Decided   May  22,   1913.     Rehearing  denied  June  19,  1913. 
62  South.  368.) 

1.  Rales;  Failure  of  Cotvsideration;  Conditional  Sales;  Goods  Ue- 
stroiied. — Where  goods  were  destroyed  by  fire  before  the  note  fell  due, 
the  note  having  been  executed  In  part  payment  for  goods  sold  and 
delivered  in  which  it  was  pr..vided  that  the  title  to  the  goods  should 
remain  in  the  vendor  imtil  the  note  was  paid,  or  the  proceeds  to 
remain  in  the  vendor  In  case  Uie  g;)ods  were  sold,  and  further  pro- 
viding that  the  reteuti(  n  of  title  should  not  release  the  maker  from  the 
payment  of  the  note,  the  consideration  thereof  did  not  fail ;  ilio 
beneflolal  interest  of  the  vendee  In  the  goods  being  a  sufficient  con- 
sideration. 

2.  Same. — Where  the  contract  provided  that  title  to  the  goodJ?,  or  in 
case  of  a  sale  of  the  goods,  the  proceeds  should  be  In  the  seller  until 
the  purchase  price  was  paid,  the  retention  of  title  was  but  a  form 
of  security,  as  for  all  practical  purposes  the  buyer  was  the  owner 
as  completely  as  if  he  had  acquired  the  title,  and  had  mortgaged  the 
property  to  secure  the  purchase  price. 

3.  Same;  Property  Destroyed  by  Fire. — Where  the  contract  pro- 
vided that  the  title  and  ownership  of  the  goods,  or  the  proceeds  in  case 
of  sale  should  remain  In  the  seller  until  the  purchase  price  of  the 
goods  was  paid,  that  nothing  in  the  order  should  release  the  buyer  from 
payment  of  the  notes,  that  in  case  of  loss  by  flre  the  notes  should 
become  payable  at  once  at  the  seller's  option,  the  seller's  responsi- 
bility should  cease  upon  receipt  for  the  goods  by  the  carrier  as  in 
good  order,  the  purchaser  under  the  contract  deprived  himself  of  the 
defense  against  the  notes  that  the  goods  were  destroyed  by  flre 
before  the  notes  fell  due. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  Jaj^ies  J.  Curtis. 

Assumpsit  by  the  Kentucky  Wagon  Manufacturing 
Company  against  the  Blanton-Curtis  Mercantile  Com- 
pany. Judgment  for  defendant;  plaintiff  appeals.  Re- 
versed and  remanded. 

The  contents  of  the  condition  of  the  notes  sued  on  suf- 
ficiently appear  in  the  opinion.  The  judge  found  that 
clause  3  of  the  contract  especially  retained  title  in  plain- 
tiff in  the  property  until  it  was  paid  for  in  money,  and 
that  this  being  true,  and  the  merchandise  was  destroyed 
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without  fault  of  the  vendee,  the  loss  follows  the  title  and 
falls  on  the  party  wherein  the  title  resides,  citing  au- 
thorities. The  court  further  found  that  clause  6  of  the 
contract  (which  is  stated  in  the  opinion)  did  not  take 
the  contract  without  the  rule  asserted  by  the  authorities 
cited,  and  hence  that  plaintiff  was  not  in  condition  to 
recover  of  the  defendant  in  assumpsit  the  face  value  of 
the  notes. 

Davis  &  Fite,  for  appellant.  Plaintiff  waived  the 
provisions  of  the  contract,  for  retention  of  title,  by 
bringing  suit  on  the  notes. — T,  &  D,  Engine  Co,  v.  Hall, 
89  Ala.  G30 ;  Darts  v.  Alillings,  141  Ala.  378.  The  special 
provisions  of  the  contract  except  it  from  the  general  rule 
and  the  loss  by  fire  falls  upon  the  vendee. — Boyer  v. 
Aushurn,  64  Ga.  271.  The  settlement  and  contract  op- 
erated as  an  unconditional  promise  to  pay. — Steele  t\ 
State,  159  Ala.  12. 

Bankf^ead  &  Baxkhead,  for  appellee.  The  sale  was 
conditional. — Bishop  v.  Minderhout,  128  Ala.  162.  And 
the  risk  is  fixed  where  the  title  resides.  The  purchase 
failed  when  the  goods  were  destroyed,  and  hence,  there 
was  a  failure  of  consideration. — 48  Conn.  267;  25  Minn. 
530;  27  Minn.  495;  1  Benj.  on  Sales,  319. 

WALKER,  P.  J.— In  the  case  of  Bishop  v.  Minder- 
hout  &  Nichohy  128  Ala.  162,  29  South.  11,  52  L.  R.  A. 
395,  86  Am.  St.  Rep.  134,  it  was  held  that  the  payee  of  a 
note  given  for  goods  conditionally  sold  and  delivered  to 
the  maker  under  an  agreement  that  the  title  thereto 
should  remain  in  the  payee  until  the  purchase  price  had 
been  paid  could  not  maintain  an  action  on  the  note, 
when  the  goods  for  the  price  of  which  it  w^as  given  were, 
without  the  fault  of  the  maker,  destroyed  before  the  note 
was  due.    We  are  aware  of  no  rule  of  law  which  would 
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forbid  the  parties  to  such  a  transaction  to  stipulate 
against  the  destruction  of  the  goods  being  given  such  an 
effect.  And  we  think  that  this  was  done  in  the  instant 
case.  The  note  sued  on  was  given  for  part  of  the  pur- 
chase price  of  a  lot  of  wagons,  wagon  parts,  and  articles 
for  wagon  repairs  shipped  to  the  maker  of  the  note  on 
the  payee's  acceptance  of  a  written  order,  made  by  the 
maker  of  the  note  filling  out  a  form  of  order  which  pro- 
vided for  the  giving  of  notes  for  the  stipulated  purchase 
price,  and  contained  the  following  provisions :  "The  ti- 
tle to  and  ownership  of  all  goods  which  may  be  shipped 
under  this  contract,  as  well  as  of  all  other  goods  shipped 
by  you  to  me,  or  us,  on  subsequent  orders,  shall  remain 
in  you,  and  their  proceeds  in  case  of  sale  shall  be  your 
property  until  all  of  my,  or  our,  indebtedness  to  you 
shall  have  been  paid  in  money ;  but  nothing  herein  con- 
tained shall  release  me,  or  us,  from  making  payment  as 
herein  agreed.  *  *  *"  "Should  I,  or  we,  become  in- 
solvent, execute  an  assignment  or  chattel  mortgage,  sus- 
tain loss  by  fire,  transfer  property,  or  close  out  business, 
or  in  case  of  death  of  any  member  of  the  firm,  or  failure 
to  carry  out  any  of  the  conditions  of  this  contract,  then, 
and  in  any  such  event,  all  obligations  provided  for  in 
this  contract,  or  arising  therefrom,  shall  become  due  and 
payable  at  once,  or  at  any  time  thereafter  at  your  op- 
tion. *  *  *"  "Your  responsibility  ceases  when 
goods  are  receipted  for  in  good  order  by  transportation 
company."  These  provisions,  especially  the  one  first 
quoted,  evidence  a  distinct  agreement  that  the  reserva- 
tion by  the  payee  of  the  notes  of  title  to  the  goods  con- 
ditionally sold  was  not  to  have  the  effect  of  releasing  the 
maker  of  the  notes  from  its  liability  on  them. 

It  is  suggested  in  the  brief  of  the  counsel  for  the  ap- 
pellee that  the  destruction  of  the  articles  by  fire  before 
llie  note  was  due  had  the  effect  of  a  failure  of  consid- 
eration for  the  note.    This  suggestion  cannot  be  ap- 
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proved.  By  the  transaction  the  maker  of  the  notes  ac- 
quired such  an  interest  in  the  property  ifor  the  price  of 
which  they  were  given  that  its  destruction  by  fire  did 
not  amount  to  an  entire  failure  of  the  consideration  sup- 
porting the  notes.  It  was  so  far  vested  with  all  the  in- 
cidents of  ownership,  except  the  title,  as  to  be  enabled  to 
deal  with  the  property  as  the  owner  of  it,  to  dispose  of  it 
for  its  own  profit,  subject  only  to  the  right  of  the  payee 
to  the  proceeds  of  sales  made  until  the  notes  should  be 
paid.  For  all  practical  purposes  it  was  the  owner  as 
completely  as  if  it  had  acquired  the  title  and  had  mort- 
gaged the  property  to  secure  the  purchase-money  notes. 
The  retention  of  title  by  the  payee  of  the  notes  was  but  a 
form  of  security  for  their  payment. — Steele  v.  Staie,  159 
Ala.  9,  48  South.673.  The  acquisition  by  the  maker  of 
the  notes  of  such  a  beneficial  interest  in  the  property  for 
the  price  of  which  they  were  given  constituted  a  valid 
consideration  to  support  an  unconditional  agreement  on 
its  part  to  pay  the  price  and  to  assume  the  risk  of  the 
destruction  of  the  property. 

The  vendee  in  the  conditional  sale,  by  giving  a  note  by 
which  the  purchase  price  was  unconditionally  promised 
to  be  paid,  and  by  assenting  to  a  stipulation  which  pro- 
vided that  the  retention  of  title  by  the  vendor  should  not 
have  the  effect  of  releasing  the  vendee  from  the  obliga- 
tion to  make  payment  as  agreed,  deprived  itself  of  the 
right  to  escape  liability  o  nthe  notes  by  showing  that  the 
property  for  the  price  of  which  they  were  given  was  de- 
stroyed by  fire  before  the  notes  were  due.  That  it  was 
the  understanding  of  the  parties  that  the  vendee  was  to 
assume  such  risk  of  loss  after  the  property  was  deliv- 
ered to  it  is  also  indicated  by  the  other  provisions  of  the 
contract  above  referred  to.— J?oyer  v.  Auhbum^  64  Ga. 
271.  The  conclusion  follows  that  the  trial  court  was  in 
error  in  its  finding  and  judgment. 

Reversed  and  remanded. 
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ACTIONS. 
1.  Joinder. 

Action;  Joinder;  Misjoinder. — ^Where  the  injury  complained  of 
was  the  result  of  a  concurrence  of  separate  acts  of  negligence,  a 
joinder  of  the  two  causes  of  action  is  not  a  misjoinder,  although  each 
be  separately  actionable  under  the  Employer's  Liability  Statute. — 
A.  G.  8.  R.  R.  Co.  V.  Neal  591. 

ACTS  CITED  OR  CONSTRUED. 
General. 

1907  p.    76.  (Sec.  13)     Lester  v.  The  State,  376w 

1909  p.    10.  (Sec.    5)     Wallace  v.  The  State,  386. 

1909  p.    63.  (Sec.    4)     Kinsaul  v.  The  State,  405. 

1909  p.    63.  (Sec.  22%)  Warrick  v.  The  State,  391. 

1909  p.    64.  (Sec.    4)     Patterson  v.  The  State,  420. 

1909  p.    68.  (Sec.  24)     Williams  v.  The  State,  894. 

1909  p.    74.  (Sec.  22)     Wallace  v.  The  State,  386. 
1909  p.    81.  Dunn  v.  The  State,  382. 

1909  p.    90.  (Sec.  29%)  Jefferson  v.  The  State,  364. 

1909  p.  305.  (Sees.  18,  20,  23)     Hatley  v.  The  State,  378. 

1909  p.  315.  (Sec.  23)     Swain  y.  The  State,  26. 

1909  p.  317.  (Sees.  15,  23)     Newell  v.  The  State,  182. 

1909  p.  317.  (Sec.  23)     Morgan  v.  The  State,  170. 

1909  p.  319.  (Sec.  32)     Swain  v.  The  State,  26. 

1909  p.  319.  (Sec.  32)     Bone  v.  The  State,  59. 

1909  p.  319.  (Sec.  32)     Fowler  v.  The  State,  168. 

1909  p.  319.  (Sec.  32)     White  v.  The  State,  43. 

1909  p.  413.  (Sec.  32)     Garth  v.  The  State,  23. 
1911  p.     11.  Dix  V.  The  State,  338. 

1911  p.  100.  (Sec.  10)     Fowler  v.  The  State,  168. 

1911  p.  458.  (Sees.  9,  41)     Mangledorf  v  .The  State,  302. 
Local. 

1900^1  p.  1866.    Harmon  v.  The  State,  311. 
1903       p.    737.    Lester  v.  The  State,  376. 
1907       p.    207.    Hafley  v.  The  State,  378. 

AIDING  AND  ABETTING. 

See  Homicide,  S  6. 

AMENDMENT. 

See  Pleading,  S  2. 
ANIMALS. 

1.  Cruelty  to. 

Animals;  Cruelty;  Statute. — ^The  sole  purpose  of  section  6232, 
Code  1907,  Is  to  prevent  cruelty  to  animals,  and  does  not  prevent 
the  mere  killing  of  animals,  but  prohibits  the  cruelly  killing  them. — 
Abcrcromhie  v.  The  State,  326. 

2.  Allowing  at  Large 

Animals;  Stock  at  Large;  Evidence. — ^The  evidence  in  this  case 
examined  and  held  sufficient  to  authorize  and  sustain  a  finding  by 
the  jury  that  the  defendant  knowingly  permitted  his  stock  to  run 
at  large  in  a  stock  law  district. — Blalock  v.  State,  349. 
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Same;  Instruction. — ^A  charge  asserting  that  a  person  not  living 
in  a  stock  law  district  has  the  right  to  permit  his  stocic  to  run  at 
large,  and  is  not  required  to  Ijeep  a  guard  to  prevent  them  from 
going  into  a  stoclv  law  district,  and  that  defendant  would  not  be 
guilty  unless  he  had  knowledge  that  his  stock  were  at  large  in  the 
stock  law  district  at  the  time  charged  in  the  indictment,  was  prop- 
erly refused  as  being  argumentative  and  misleading,  if  not  other- 
wise objectionable. — Ih.  349. 

APPEAL  AND  ERROR. 
1.  Harmless  Error. 

(a)     Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  an- 
swer of  a  witness  to  a  question  calling  for  a  conclusion  was  entirely 
unobjectionable,  and  was  not  objected  to,  any  error  in  overruling 
an  objection  to  the  question  itself  was  harmless. — Swaxn  v.  The 
State,  26. 

Same. — Where  defendant  himself  testified  to  the  same  fact,  he 
cannot  complain  of  the  admission  of  such  testimony  from  other 
witnesses. — lb.  26. 

Appeal  and  Error;  Harmless  Error;  Evidence. — The  sustaining 
of  an  objection  to  a  question  as  to  whether  a  defendant  talked  and 
acted  like  a  rational  man,  is  cured  by  testimony  subsequently  ad- 
mitted fully  describing  defendant's  appearance  and  demeanor  after 
the  troubie  which  it  was  claimed  had  unbalanced  his  mind. — Harris 
V.  The  State,  33. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  tes- 
timony of  tlie  prosecuting  witness  was  not  contradicted  wherein  he 
told  defendant  he  would  tear  up  a  pack  of  cards  before  he  would 
give  them  to  defendant,  and  that  defendant  shot  him  when  he  put 
his  hand  in  his  pocket  to  tear  them,  it  was  not  prejudicial  to  de- 
fendant to  strike  out  that  part  of  the  testimony  of  his  witness  in 
which  he  stated  that  the  prosecuting  witness,  put  his  hand  in  his 
pocket,  as  if  he  was  going  to  tear  up  the  cards. — Ward  v.  The  State, 
185. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  cer- 
tificate of  a  probate  Judge  for  the  commitment  of  defendant  to  a 
hospital  for  the  insane  was  rejected,  but  was  later  admitted  as  a 
proof  that  defendant  was  later  admitted  to  the  asylum,  and  no  ex- 
ception was  reserved  to  the  limitation,  any  error  in  the  former  re- 
jection was  cured  by  its  later  admission. — Coghill  v.  The  State, 
223. 

Same;  Harmless  Error;  Evidence. — Where  it  was  shown  that  a 
certain  book  was  in  the  safe  of  the  owner  of  the  burglarized  store 
at  the  time  of  the  burglary,  and  the  book  was  exhibited  to  the  wit- 
ness, but  it  did  not  appear  from  the  bill  of  exceptions  that  the  book 
was  ever  Introduced  in  evidence,  such  testimony  could  not  have 
been  prejudicial  to  defendant. — Allen  v.  The  State,  228. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  issue 
was  whether  or  not  the  alleged  drawer  signed  a  check,  and  there  was 
conflict  in  the  evidence  between  defendant  and  the  drawer,  it  was 
highly  prejudicial  to  defendant  to  permit  the  state  to  support  the 
drawer's  evidence  by  expert  testimony  that  the  check  was  forged 
based  on  a  comparison  of  the  writing  of  the  forged  check  with  a 
genuine  check  not  properly  admitted. — King  v.  The  State,  239. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  only 
question  at  issue  in  a  seduction  prosecution  was  whether  the  in- 
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ter course  was  accomplished  by  a  promise  to  marry,  rulings  on  evi- 
dence not  bearing  thereon  were  not  prejudicial  to  defendant. — Watts 
V.  The  State,  264. 

iSame. — Where  the  witness  immediately  stated  the  facts  giving 
the  exact  time  and  place.  It  was  harmless  if  error  to  admit  the 
statement  "He  promised  to  marry  me." — /6.  264. 

Appeal  and  Error;  JH armless  Error;  Evidence, — Where  a  wit- 
ness suljsequently  testifies  to  the  same  facts  without  objection,  any 
error  In  ruling  on  such  facts  previously  Is  rendered  harmless. — 
Brooks  V.  The  State,  277. 

Appeal  and  Error;  Harmless  Error;  Evidence, — Where  the  ap- 
pellate court  cannot  say  that  the  admission  of  certain  evidence  did 
not  prejudice  defendant  in  any  way,  it  must  reverse  where  such  evi- 
dence was  admitted  over  defendant's  objection. — Watson  v.  The 
State,  414. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  an  en- 
tire document  is  admitted  in  evidence,  any  error  in  subsequently 
admitting  a  part  of  it  over  objection  is  harmless. — Tarpey  v.  The 
State,  432. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
was  admitted  without  objection  of  the  fact  that  the  place  had  been 
visited  by  the  police,  the  admission  of  further  evidence  that  no 
gambling  was  going  on  at  that  time,  and  some  one  said  that  the 
police  were  coming,  is  not  grounds  for  reversal  even  though  it  be 
conceded  that  it  was  Improper.  (Section  6264,  Code  1907.)— Minto 
V.  The  State,  306. 

Same. — ^The  overruling  of  an  objection  to  a  question  Is  rendered 
harmlef^s  where  the  answer  thereto  was  not  prejudicial. — Ih.  306. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Any  error  In 
permitting  a  question  which  failed  to  limit  the  time  Inquired  about 
to  the  period  within  which  the  crime  is  punishable,  was  rendered 
harmless  by  the  answer  placing  the  time  of  the  commission  within 
the  punishable  period. — Hammock  v.  The  State,  367. 

.Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  wit- 
ness had  detailed  fully  all  the  facts  that  came  under  his  observation 
as  to  the  location  and  control  of  the  whisky  seized,  it  was  not 
prejudicial  to  sustain  an  objection  to  the  question  if  it  were  not 
a  fact  that  the  liquor  was  in  the  possession  of  a  certain  person  not 
the  defendant,  even  If  such  question  was  proper. — Brigman  v.  The 
State,  400. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  it  was 
not  controverted  that  a  quantity  of  whisky  and  beer  was  found  in 
the  building,  the  defendant's  efforts  belpg  to  show  that  he  was  a 
mere  employee  and  that  the  liquor  was  put  and  kept  there  wholly 
without  his  knowledge  or  consent,  he  was  not  prejudiced  by  the 
admission  of  the  return  of  the  sheriff  on  a  search  warrant  intro- 
duced for  the  purpose  of  showing  a  list  of  the  liquors  seized. — Kin- 
saul  V.  The  State,  405. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Error  in  the 
admission  of  illegal  evidence  Is  not  cured  by  correct  Instructions  as 
to  the  matter  to  which  the  evidence  relates. — Southern  I.  d  8.  Co. 
V.  Acton,  502. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  ac- 
tion was  against  a  carrier  for  failure  to  deliver  freight,  error  com- 
mitted in  sustaining  an  objection  to  a  question  asked  the  agent  of 
the  carrier,  on  redirect  examination,  whether  he  knew  the  facts, 
contained  in  the  memorandum  at  the  time  he  made  It,  he  having 
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testified  that  he  could  not  remember  the  facts  even  after  referring 
to  his  memorandum,  was  prejudicial  even  though  the  witness  stated 
on  cross-examination  that  he  could  not  remember  whether  the 
freight  referred  to  in  the  memorandum  was  in  the  freight  house  or 
not,  but  did  not  indicate  that  he  did  not  know  that  fact  when  he 
made  the  memorandum. — 8a.  Ry.  Co.  v.  CaldweU-S.  Co.,  583. 

Same;  Evidence. — Where  a  fact  has  already  been  shown  with- 
out objection,  it  is  not  error  to  permit  It  to  be  again  shown  over 
objection. — McNeil  v.  Munson  8.  8.  Line,  610. 

(b)  Instructions. 

8ame;  Harmless  Error;  Instructions. — Where  the  Jury  fixed  the 
period  of  imprisonment  at  two  years,  defendant  was  not  injured  by 
a  charge  as  to  the  form  of  the  verdict  in  the  event  that  the  jury 
should  fix  the  punishment  at  imprisonment  for  more  than  two  years. 
—Kirkicood  v.  The  8tate,  109. 

Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  the 
defendant  was  convicted  for  an  attempt  to  commit  an  assault  with 
Intent  to  commit  a  rape,  any  error  in  instructions  relative  to  an 
assault  with  Intent  to  commit  rape,  was  harmless. — Burton  v.  The 
State,  295. 

Appeal  and  Error;  Harmless  Error;  Instructions. — It  is  not 
error  to  refuse  an  instruction  that  If  after  a  fair  and  full  considera- 
tion of  all  the  evidence  In  the  case,  the  minds  of  the  Jury  are  in  a 
state  of  confusion  as  to  whether  plaintiff  ought  to  recover  or  not, 
then  you  cannot  return  a  verdict  for  plaintiff. — B.  R.,  L.  d  P.  Co.  v. 
Adkins,  555. 

Appeal  and  Error;  Harmless  Error;  Instructions. — It  is  harm- 
less error  to  refuse  instructions  that  if  the  minds  of  the  Jury  are  in 
a  state  of  confusion  or  uncertainty,  they  should  find  for  the  defend- 
ant.—L,  d  N.  R.  R.  Co.  V.  Penick,  558. 

Same;  Harmless  Error;  Instructions. — Where  there  was  evi- 
dence that  would  Justify  a  recovery  by  plaintiff  for  being  forcibly 
ejected  from  a  railroad  station,  even  though  he  went  there  an  unrea- 
sonable length  of  time  before  the  train  was  due,  an  instruction 
submitting  to  the  Jury  the  question  whether  the  time  was  reasonable 
or  not,  and  authorizing  a  recovery  only  in  case  they  found  It  to 
have  been  reasonable,  could  not  have  prejudiced  the  defendant. — 
L.  d  N.  R.  R.  Co.  V.  Kay,  562. 

(c)  Pleading. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  plain- 
tiff has  the  advantage  and  benefit  of  all  his  claims  based  upon  a 
conversion,  without  increasing  his  burden,  In  counts  to  which 
demun*er  is  overruled,  he  cannot  be  said  to  be  prejudiced  by  the 
sustaining  of  demurrer  to  other  coimts  of  a  similar  character. — 
McAdams  d  Co.  v.  Smith,  515. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  plalntlff*8 
amended  complaint  contained  every  averment  of  his  original  com- 
plaint, and  entailed  no  additional  burden  on  him  in  presenting  his 
case  for  trial,  he  cannot  complain  of  error  in  sustaining  demurrers 
to  his  original  complaint. — McNeil  v.  Munson  8.  8.  Line,  610. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  pleas 
raise  as  a  defense  matter  which  is  available  under  the  general  issue, 
it  is  harmless  error  to  sustain  demurer  to  such  pleas,  where  the  gen- 
eral issue  is  pleaded. — Tri-City  O.  Co.  v.  Connelly  B.  Works,  650. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  defend- 
ant had  the  benefit  under  other  special  pleas,  on  which  issue  was 


Digitized  by 


Google 


SUBJECT  INDEX.  677 

APPEAL  AND  ERROR— Continued. 

joined,  of  all  matters  aoiipht  to  be  set  up  by  another  plea,  he  was  not 
prejudiced  by  the  sustaining  of  demurrer  to  such  plea. — Long-Lewis 
Hdw.  Co.  V.  Etcing,  6o7. 

(d)  Verdict   Curing  Error. 

Same;  Cured  by  Verdict. — Where  the  verdict  was  in  favor  of 
defendant  on  the  question  of  negligence  on  the  whole  evidence,  in- 
cluding the  conduct  complained  of  as  wanton  negligence,  the  verdict 
cured  any  error  of  the  trial  court  in  withdrawing  from  the  jury,  the 
question  of  wanton  or  intentional  negligence. — AIcNcil  v.  Munson 
8.  8.  Line,  610. 

(e)  Favorable  to  Appellant. 

Appeal  and  Error;  Review;  Error  Favorable  to  Appellant. — Al- 
though the  Jury  found  a  verdict  in  favor  of  defendant  on  his  plea  of 
set  off,  an  entry  of  a  judgment  for  plaintiff  for  the  amount  of  the 
verdict  found  for  defendant  could  not  be  complained  of  by  plaintiff 
on  appeal. — Tilley  v.  Barlow,  (539. 

(f)  Ruling  on   Motion. 

Appeal  and  Error;  Harmless  Error;  Ruling  on  Motion  for  Judg- 
ment.— The  action  of  the  court  on  the  motions,  together  with  the  con- 
duct of  the  trial  by  the  parties  examined  and  it  is  held  that  if  any 
error  Intervened  it  was  either  cured  or  resulted  in  no  injury  to  the 
substituted  defendant. — Stewart  v.  Sainple,  COS. 

2.  Review. 

(a)  Objections  hi  Part  Good  or  Bad. 

Same;  Review;  Obieetion. — Where  the  court  instructed  that 
accused  could  testify  for  himself,  but  that  his  evidence  should  be 
weighed  in  the  light  of  the  fact  that  he  was  the  defendant,  and  given 
such  weight  as  the  jury  saw  fit,  a  general  exception  to  the  whole 
charge  is  not  sufficient  to  warrant  a  review,  on  appeal,  of  this 
particular  yjortion  thereof,  as  It  was  the  duty  of  defendant  to  point 
out  the  particular  erroneous  jmrtion. — Swain  v.  The  State,  2(5. 

Charge  of  Court;  E.reeptions. — Where  an  excei)tion  to  a  part  of 
the  oral  charge  did  not  point  out  a  portion  which  was  objectionable, 
but  was  so  reserved  as  to  include  portions  properly  given,  it  was  not 
subject  to  review. — Harris  v.  The  State,  33. 

Same;  Exceptions  Bad  in  Fart. — Exceptions  to  a  portion  of  the 
oral  charge  of  the  court  are  not  sustained  wh.ere  such  portion  con- 
tained one  or  more  unobjectionable  statements  or  i)ropositions. — 
Kirkwnod  v.  The  State,  108. 

Charge  of  Court;  E.reepiions;  Good  in  Part. — Where  the  part 
of  the  oral  charge  excei)ted  to  was  not  faulty  as  a  whole,  an  excep- 
tion to  the  whole  fails.— />!/««  v.  The  State,  3S2. 

(b)  Matters  for  Bill  of  Excrptions. 

Appeal  and  Error;  Review;  Matter  for  Bill  of  Exception. — 
Where  the  bill  of  exceptions  does  not  show  any  ruling  of  the  court 
or  any  exception  concerning  a  remark  made  by  one  of  the  parties 
engaged  in  a  demonstration  of  evidence,  the  court  cannot  on  appeal 
review  the  action  of  the  trial  court  in  permitting  such  remark  to 
remain  before  the  jury. — (iihson  i\  The  State,  r)(5. 

Appeal  and  Error;  Review;  Matters  Required  to  be  Shoicn. — 
Where  the  record  does  not  contain  a  motion  to  strike  counts  of  the 
indictment  or  any  exception  to  the  court's  ruling  on  the  same,  and 
the  demurrers  to  the  indictment  are  not  shown  by  the  record,  the 
appellate  court  cannot  review  the  same. — Glass  v.  The  State,  417. 
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Appeal  and  Error;  Review;  Matters  to  he  Shown. — ^A  motion  to 
quash  an  indictment  should  be  set  out  in  the  bill  of  exceptions  to 
be  considered  on  appeal ;  its  appearlnfs  In  the  record  is  not  sufficient 
to  authorize  its  review.. — Tarpey  v.  State,  432. 

Same, — Where  the  demurrers  are  not  set  out  in  the  record  or 
elsewhere  in  the  transcript,  they  cannot  be  reviewed,  although  the 
Judgment  entry  recites  that  demurrers  to  the  Indictment  were  over- 
ruled.—/&.  432. 

(c)  Objections  Below. 

Appeal  and  Error;  Review;  Questions  Raised  Below, — An  ob- 
jection to  an  indictment  because  it  failed  to  show  a  proper  endorse- 
ment by  the  clerk  showing  its  filing  in  open  court  is  not  available 
on  appeal  where  the  objection  was  not  raised  by  some  method  In 
the  court  below.— Boj/eft  v.  The  State,  93. 

Appeal  and  Error;  Exceptions ;  Necessity. 'Where  the  testi- 
mony of  a  witness  given  on  a  former  trial  was  admitted,  and  no  ex- 
ception was  taken  to  the  court's  ruling  in  admitting  particular  parts 
of  such  testimony,  such  rulings  will  not  be  reviewed  on  appeal,  not- 
withstanding that  the  report  of  the  testimony  on  the  former  trial, 
which  was  used  in  showing  the  former  testimony  of  the  witness,  and 
which  was  made  a  part  of  the  record,  showed  that  exceptions  were 
reserved  on  the  former  trial. — Kirktcood  v.  The  State,  108. 

Appeal  and  Error;  Review;  Exception. — ^Where  the  record  does 
not  show  an  exception  reserved  to  a  ruling  on  a  motion  for  a  contin- 
ance,  or  to  reduce  a  fine,  such  rulings  are  not  presented  for  review. 
^Hardin  v.  The  State,  215. 

Same;  Exception;  Limiting  Purpose  of  Evidence.-r- An  exception 
must  be  reserved  to  the  limitation  of  evidence  in  order  to  present  that 
question  for  review  on  appeal. — Cogbill  v.  The  State,  2^. 

Appeal  and  Error;  Review;  Exceptions. — ^This  court  cannot  re- 
view on  appeal  portions  of  the  oral  charge  not  excepted  to. — Sanford 
V   The  State,  245. 

Same;  Review;  Objections  Below. — In  order  for  this  court  to 
determine  whether  the  evidence  was  sufficient  to  warrant  a  submis- 
sion to  the  Jury  of  the  guilt  or  innocence  of  defendant,  it  must  be 
shown  by  bill  of  exceptions  that  it  was  raised  in  some  way  In  the 
trial  covLvt.—Blackxrell  v.  State,  430. 

Appeal  and  Error;  Review;  Objection. — E3Ven  though  evidence 
was  objectionable  on  a  proper  ground  not  pointed  out  to  the  court, 
the  admission  of  such  testimony  over  the  objection  that  it  was 
immaterial,  irrelevant  and  hearsay,  does  not  require  a  reversal.— 
L.  d  N.  R.  R.  Co.  V.  Kay,  562. 

(d)  Charges  in  Record. 

Appeal  and  Error;  Instruction;  Bill  of  Exceptions. -rBj  section 
6304,  Code  1907,  charges  given  for  a  defendant  are  made  a  part  of  the 
record,  and  may  be  examined  to  determine  whether  propositions  con- 
tained in  refused  charges  were  covered  by  the  charges  given,  not- 
withstanding they  could  not  be  reviewed  on  appeal  unless  incorpor- 
ated in  the  bill  of  exceptions.— 7) arte  v.  The  State,  147. 

(e)  Presumptions  on. 

Appeal  and  Error;  Presumption;  Instruction. — ^Where  It  no- 
where appears  from  the  bill  of  exceptions  that  the  charges  request- 
ed and  refused  were  requested  before  the  Jury  retired,  it  will  be  pre- 
sumed on  appeal  that  the  requests  were  refused.  If  good,  because 
not  requested  in  time. — Morgan  v.  The  State,  172. 
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Appeal  and  Error;  Presumptions. — All  presumptions  will  be  In- 
dulged In  favor  of  the  ruling  of  the  trial  court,  and  In  the  absence 
of  a  contrary  showing  In  the  bill  of  exceptions.  It  will  be  presum- 
ed that  the  charges  refused  were  not  requested  until  after  the  Jury 
has  retired  to  consider  their  verdict. — Staton  v.  The  State,  221. 

Appeal  and  En-or;  Presumption;  Ruling  on  Evidence. — Where 
the  record  states  the  testimony  In  narrative  form,  and  does  not  af- 
firmatively show  that  the  testimony  volunteered  was  in  answer  to 
a  question  not  calculated  to  call  It  forth,  this  court  will  presume  to 
support  the  trial  court's  ruling  that  the  question  called  for  the 
testimony.— .4 Z/c«  v.  The  State,  228. 

Appeal  and  Error;  Presumptions;  Charges. — ^Where  It  was  not 
shown  that  charges  were  requested  before  the  Jury  retired,  It  will 
be  presumed  In  support  of  the  action  of  the  trial  court  that  they 
were  not,  and  were  therefore  properly  refused. — Patterson  v.  State, 
420. 

Same;  Presumptions  as  to  Effect. — Injury  is  presumed  where 
Illegal  evidence  is  allowed  over  seasonable  objection,  unless  the 
whole  record  affirmatively  rebuts  such  presumption. — Southern  I.  & 
S.  Co.  V.  Acton,  502. 

(e)     Extent. 

Appeal  and  Error;  Review;  Extent, — In  determining  whether 
the  court  properly  granted  the  affirmative  charge,  alleged  newly 
discovered  evidence  set  up  as  a  ground  for  new  trial,  cannot  be 
considered  on  appeal. — Starr  Piano  Co.  v.  Baker,  449. 

3.  Inviting  Error. 

Appeal  and  Error;  Inviting  Error;  Right  to  Complain. — Where 
a  Juror  was  eliminated  from  the  list  on  the  objection  of  defendant, 
the  defendant  cannot  complain  of  such  elimination. — Bone  v  The 
State,  59. 

4.  Record. 

(a)  Showing  Organization  of  Court. 

Appeal  and  Error;  Record;  Organization  of  Court;  Necessity  of 
Showing. — Where  the  record  does  not  show  when  or  where  the  court 
was  held  or  who  presided  thereat,  an  appeal  based  on  such  a  Judg- 
ment will  be  dismissed  as  not  showing  a  Judgment  rendered  by  a 
court  organized  pursuant  to  law. — Clark  v.  The  State,  105. 

Same;  Certiorari. — Where  the  record  Is  defective  in  not  showing 
the  organization  of  the  court  rendering  the  Judgment  appealed  from, 
Che  appellant  is  entitled  as  a  matter  of  right  to  a  certiorari  to  have 
the  record  perfected  on  a  proper  showing  made  before  submission 
that  the  record  In  the  court  below  was  complete ;  but  certiorari  will 
be  granted  only  as  a  matter  of  grace  when  not  applied  for  until  after 
the  appeal  has  been  submitted  and  dismissed. — Ih.  106. 

(b)  Correction  of. 

Criminal  Laio;  Correction  of  Record;  Discretion  of  Court. — 
Where  the  record  shows  that  defendant  has  bad  a  fair  trial,  and  that 
the  verdict  is  a  lenient  one  for  manslaughter,  the  court  will  not 
grant  certiorari  to  correct  the  record  after  the  appeal  has  been  sub- 
mitted and  dismissed  for  the  purpose  of  allowing  the  defendant  the 
advantage  of  some  possible  technical  error. — Clark  v.  The  State,  105. 

5.  Transcript  and  Contents. 

Appeal  and  Error;  Transcript;  Matters  to  he  Included. — ^Where 
no  question  was  made  In  the  lower  court  relative  to  the  drawing 
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or  organizing  of  tlie  grand  or  petit  juries,  the  transcript  should  not 
contain  such  matters,  snd  on  proper  motion,  that  part  of  the  tran- 
scripts will  be  stricken  under  section  6256,  Code  1907,  to  prevent  un- 
necessary expense. — Redman  v.  The  State,  408. 

Same;  Record;  Refused  Charges, — Where  defendant  complained 
of  the  refusal  to  give  certain  written  charges,  it  should  appear  of 
record  that  they  were  requested  before  the  jury  retired. — Brignian 
V,  The  State,  400. 

6.  Dismissal   of. 

Same;  Dismissal;  Grounds;  Pleading  Ouilty. — Where  a  defend- 
ant pleads  guilty  to  an  indictment  in  the  usual  and  proper  way  and 
reserves  no  exception,  and  the  sentence  Imposed  is  authorized  by 
law,  the  record  does  not  present  a  case  for  an  appeal,  and  the  ap- 
peal will  be  dismissed. — Redman  v.  The  State,  408. 

7.  Assignments  of — Necessity  for. 

Same;  Assignments ;  Necessity. — The  failure  of  a  judgment  in 
replevin  to  assess  the  alternate  value  of  the  property,  is  a  mere 
Irregularitly  not  rendering  the  judgment  void,  and  will  not  bring 
about  a  reversal  of  the  judgment,  if  it  is  not  assigned  as  error. — 
Starr  Piano  Co,  v.  Baker,  449. 

8.  Assignments;    W^aiver. 

Appeal  and  Error;  Assignments;  Waiver. — Errors  assigned  but 
not  insisted  on  in  brief  or  argument,  are  considered  waived. — 
Atkinson,  et.  al.  v.  Kelly,  571. 

Appeal  and  Error;  Waiver. — Where  appellant  does  not  insist  in 
brief  or  argunjent  on  the  overruling  of  certain  grounds  of  its  demur- 
rer, such  assignment  will  be  deemed  waived. — A.  G.  S.  R.  R.  Co,  v, 
Xcal,  591. 

ARRAIGNMENT. 

See  Criminal  Law,  §  7. 
ARSON. 

Arson;  Suture  of  Building. — T'luler  the  evidence  in  this  case 
the  building  alleged  to  have  been  burned  was  a  barn,  and  not  a 
corn  tril),  and  hence,  there  was  a  fatal  variance  since  the  indictment 
charges  it  to  I  e  a  corn  crib. — Savage  v.  The  State,  334. 

^ame;  Indictment. — Where  the  indictment  charged  that  defend- 
ant burned  or  willfully  set  fire  to  a  corn  crib,  the  property  of  S.,  it 
is  not  neces«*ary  that  it  go  further  and  allege  that  the*  crib  con- 
tained corn  when  it  was  burned,  or  that  it  was  erected  for  public  use, 
or  that  its  value  was  more  than  $100.00. — lb.  334. 

Same;  Evidence. — It  Is  competent  for  a  witness  to  testify  that 
he  owned  the  property  burned. — lb.  334. 

Same:  Evidence;  Motive.- -Where  it  was  shown  that  S.  had 
rented  land  formerly  rente<l  by  defendant,  the  fact  that  defendant 
requested  a  witness  to  ascertain  whether  a  third  person  worked  on 
the  land  with  S.  and  whether  S.  rented  the  land,  and  that  witness 
did  so.  and  ascertained  that  P.  who  worked  with  S.  was  the  per- 
son who  was  after  the  lard,  and  that  he  so  reported  to  defendant, 
was  admissible  as  tending  to  shed  light  on  the  motive. — lb.  334. 

ASSAULT  AND   BATTERY. 
1.  .Vi^saults. 

Assault  and  Battery;  As-^ault. — An  assault  is  an  attempt  with 
force  and  violence  to  do  a  cori>oral  Injury  to  another,  whether  from 
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malice  or  wantonness,  under  such  circumstances  as  denotes  a  pres- 
ent intention  of  doing  it,  coupled  with  a  present  ability.— l*iir^o/i  v- 
The  State,  295. 

Same. — To  constitute  an  assault  and  sustain  a  conviction  there- 
for, the  evidence  must  show  a  present  ability  by  defendant  to  carry 
out  the  unlawful  attempt. — /&.  205. 

ASSAULT  WITH  INTENT  TO  MUKDKR. 

Afisault  With  Intent  to  Murder;  Principals  and  Accessories. 
Under  section  0219,  Code  1007,  in  a  prosecution  for  assault  with  in- 
tent to  murder,  it  was  necessary  in  order  to  convict  the  defendant 
for  the  act  of  his  son,  who  fired  the  gun,  to  show  that  defendant  was 
connected  with  the  offense  to  such  an  extent  as  would  render  him  a 
principal  in  the  second  degree,  or  an  accessory  before  the  fact,  at 
the  conmion  law. — Smith  v.  The  State,  187. 

Same. — If  a  defendant  was  present  actually  or  constructively, 
when  his  son  fired  the  gun  and  aided  or  abetted  him,  or  beforehand 
counselled  or  conspired  with  the  son,  but  was  absent  when  the  shoot- 
ing occurred,  it  would  justify  his  conviction  of  an  assault  with  in- 
tent to  nmrder,  if  the  intent  was  there,  and  if  not,  of  assault  and 
battery,  the  son  being  guilty  at  least  of  the  latter.— /&.  187. 

Same;  Evidence;  Previous  Threats  and  Quarrels. — Evidence 
that  the  prosecutors  were  tenants  of  defendant  and  his  son ;  that 
they  had  quarreled,  that  defendant  learned  that  one  of  the  tenants 
intended  leaving  and  giving  up  his  mules  to  the  person  from  whom 
they  were  purchased,  and  said  that  the  tenant  should  not  leave  until, 
he  had  paid  him  and  his  son,  that  the  night  before  the  shooting  de- 
fendant and  son  went  to  the  tenant's  house  and  threatened  the  family 
with  physical  violence,  and  that  one  of  two  persons  fired  at  ten- 
ant and  others  as  they  were  leaving,  was  admissible,  in  a  prosecu- 
tion for  assault  with  intent  to  murder  such  tenants  by  the  defendant 
and  his  son. — Ih.  187. 

Same;  Threats;  Acts  of  Prosecutor. — Where  the  prosecution 
was  for  assault  with  Intent  to  murder  prosecutors,  who  were  ten- 
ants of  defendant  and  his  son,  it  was  not  competent  to  show  that 
after  threats  made  by  defendant,  that  tenants  woiild  not  be  permitted 
to  leave  the  farm  without  paying  their  debts,  the  tenants  went  after 
friends  who  came  and  sat  up  with  them  all  the  night  before  the 
shooting  in  anticipation  of  danger. — lb.  187. 

Same;  Intent;  Evidence. — In  a  prosecution  for  a.<5sault  with  in- 
tent to  murder  by  shooting  with  a  gun  loaded  with  blrdshot,  it  was 
competent  for  defendant  to  sliow  the  carrying  distance  of  a  gun  of 
the  kind  used,  its  danger  zone,  and  that  it  would  not  cause  death 
or  serious  bodily  harm  at  forty  yards,  which  was  less  than  the  dis- 
tance proven,  as  bearing  on  the  intent. — 76.  187. 

Same. — If  it  would  not  be  possible  to  kill  a  person  with  a  shot- 
gun at  the  distance  which  separated  the  assailant  from  the  person 
assaulted,  and  the  assailant  knew  of  this  impossibility,  there  could 
be  no  conviction  of  an  assault  with  intent  to  murder,  the  intent 
being  essential. — If).  187. 

Same. — A  person  may  be  guilty  of  an  assault  with  intent  to 
murder  if  he  had  such  intent  at  the  time,  although  the  means  se- 
lected for  its  execution,  nnd  used  In  its  attempt  would  not  ordinarily 
accomplish  the  result  intended,  if  the  person  was  ignorant  of  this 
fact,  and  thought  he  was  in  fact  employing  means  capable  of  execut- 
ing his  design.— /ft.  187. 

Same;  Principals  and  Accessones ;  Instructions. — Where  the 
evidence  tended  to  show  that  defendant's  son  did  the  shootine:,  and 
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there  was  evidence  of  a  conspiracy,  a  charge  assuming  that  the 
actual  firing  of  the  gun  by  defendant  was  essential  to  a  conviction, 
were  properly  refused. — /&.  187. 

ATTEMPT  TO  COMMIT  OFFENSES. 
See  Criminal  Law,  §  6. 

BILLS  OF  EXCEPTIONS. 

1.  Establishing. 

Bill  of  Exceptions ;  Establishment. — ^Where  a  correct  bill  of  ex- 
ceptions is  duly  tendered  to  the  trial  Judge  in  due  time,  and  he  re- 
fuses to  sign  it  only  because  his  term  of  office  has  expired,  a  motion 
to  establish  the  bill  will  be  granted.— Ftti ton  v.  The  State,  257. 

Bill  of  Exceptions;  Establishment;  Notice;  Proof. — In  a  pro- 
ceeding for  taking  proof  to  establish  a  bill  of  exceptions,  unless  the 
officer  certifies  that  the  other  party  was  actually  present,  an  un 
sworn  certificate  of  the  attorney  of  one  convicted  of  crime  that  he 
mailed  a  copy  of  the  notice,  properly  stamped  and  addressed  to  the 
solicitor,  is  not  sufficient  proof  of  service,  which  must  be  sworn  to, 
unless  made  by  the  sheriff  as  provided  by  section  5352,  Code  1907. 
(Rule  40,  Sup.  Ct.  FT.)—Cleghom  v.  The  State,  272. 

Same, — Even  if  proof  of  service  was  sufficient,  the  service  by 
mail  was  not  good  without  proof  that  the  notice  was  actually  re- 
ceived.—Ift.  272, 

2.  Contents. 

Appeal  and  Error;  Record;  Bill  of  Exceptions. — An  Instrument 
purporting  to  be  a  bill  of  exception  and  called  a  bill  of  exception 
cannot  be  supported  as  such  where  it  contains  no  exception  or  ob- 
jections taken  or  reserved  to  any  action  of  the  trial  court — Black- 
well  V.  State,  430. 

3.  Filing  or  Presentation  and  Signing. 

Bill  of  Exceptions;  Filing;  Time. — Where  a  Judgment  was  en- 
tered in  a  criminal  case  on  November  12,  1912.  and  the  bill  of  excep- 
tions was  not  presented  to  the  trial  Judge  until  February  12,  1913, 
the  presentation  was  not  within  the  90  days  as  required  by  section 
3019,  Code  1907,  and  hence,  the  bill  will  be  stricken  on  motion  as 
not  having  been  filed  with  the  trial  Judge  in  the  time  allowed  by 
law.— yoMni7  V.  The  State,  343. 

Bill  of  Exceptions;  Filing;  Time, — Where  a  bill  of  exceptions  Is 
not  filed  with  the  trial  Judge  within  90  days  from  the  date  of  the 
Judgment  of  conviction  as  required  by  section  3019,  Code  1907,  it  will 
be  stricken  on  motion. — Pierce  v.  The  State,  359. 

BLASTING. 
See  Explosives;  Negligence. 

BROKERS. 

Brokers;  Commissions;  Fraud;  Agent  for  Both  Parties. — ^A  de- 
fendant being  sued  by  broker  for  commission  for  selling  certain  roof- 
ing, setting  up  that  plaintiff  fraudulently  acted  as  the  agent  both  of 
the  contractor  and  defendant,  it  was  competent  for  defendant  to  show 
that  plaintiff  aiso  acted  as  contractor's  agent  in  other  matters  con- 
nected with  the  construction  of  the  houses  for  which  the  roofing  was 
purchased. — Long-Lewis  Hdw.  Co.  v  Ewing,  657. 

Same;  Issue  and  Proof. — Where  defendant  set  up  by  plea  that  the 
commission  was  not  due  until  defendant  had  been  paid  in  full  for  the 
material  sold,  it  w^as  error  not  to  permit  the  defendant  to  prove  such 
part  of  the  contract. — lb,  657. 
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Burglary;  Evidence;  Sufficiency, — The  evidence  In  this  case  ex- 
amined and  held  sufficient  to  sustain  a  conviction  for  burglary. — 
Coffbill  V.  The  State,  223. 

Same;  Res  Inter  Alios  Acta, — Where  it  was  asserted  that  goods 
stolen  from  the  store  of  A.,  were  sold  to  W.,  and  found  in  his  store, 
evidence  of  an  action  between  A.  and  W.  for  the  stolen  goods,  and 
the  result  thereof  was  res  inter  alios  acta,  and  not  admissible  for  the 
defendant,  being  prosecuted  for  burglary  of  the  store  of  A. — lb,  223. 

Burglary;  Evidence;  Identification  of  Property, — ^Where  a  stamp 
book  was  found  in  a  woodshed  of  a  co-defendant,  like  one  taken 
from  the  burglarized  store,  and  a  trail  followed  by  dogs  led  to  the 
woodshed,  and  along  the  trail  were  found  papers  taken  from  the 
store,  and  the  same  trail  led  to  a  house  where  a  witness  testified  de- 
fendant and  his  co-defendant  left  some  stolen  papers  the  night  of 
the  burglary,  the  stamp  book  was  admissible  though  the  witnesses 
could  not  positively  identify  it;  the  other  facts  and  circumstances 
being  sufficient  to  carry  to  the  jury  the  question  whether  it  was  the 
same  book  as  the  one  stolen. — Allen  v.  The  State,  228. 

Burglary;  Indictment;  Description  of  Property, — Under  section 
0415,  Code  1907,  an  indictment  which  describes  the  place  burglarized 
as  a  storehouse  in  which  goods,  merchandise  or  clothing  or  things 
of  value  w^ere  kept  for  use,  etc.,  was  defective,  in  failing  to  describe 
the  property  mentioned  as  things  of  value,  so  as  to  determine  wheth- 
er they  were  within  the  general  terms  of  the  statute;  the  averment 
being  in  the  alternative,  and  hence,  could  be  supported  by  evidence  of 
either  of  the  alternatives  alleged.  Such  indictment  should  describe 
the  things  of  value  when  alleged  in  the  alternative,  so  as  to  enable 
the  court  to  say  whether  they  cover  other  things  belonging  to  the 
same  class  as  those  specifically  designated. — Hawkins  v.  The  State, 
234. 

CARRIERS. 
1.  Of  Passengers. 

(a)  Damages. 

Carriers;  Passengers;  Action;  Variance. — Where  the  action  was 
by  a  passenger  against  the  carrier  for  a  wongful  ejection,  alleging 
that  at  the  time  the  train  was  in  motion,  such  allegation  was  one 
merely  in  aggravation  of  damages,  not  material  to  the  cause  of 
action,  and  proof  that  the  train  was  not  in  motion,  does  not  con- 
stitute a  material  variance. — L.  d  N,  R.  R.  Co.  v.  Penick,  558. 

Same;  Instructions. — Where  the  evidence  tended  to  show  that 
in  ejecting  the  passenger  the  conductor  said  to  her  she  was  too 
damn  slow,  and  that  if  they  killed  her  they  would  pay  for  her,  a 
charge  asserting  that  the  Jury  could  not  award  plaintiff  any  dam- 
ages for  the  abusive  language  used  by  the  conductor,  was  properly 
refused. — lb,  558. 

(b)  Relation  and  Duty. 

Carrier;  Passengers;  Complaint;  Relation. — ^Where  the  action 
was  for  forcible  ejectment  from  a  station  by  the  night  watchman,  a 
complaint  alleging  that  the  plaintiff  went  there  with  the  purpose  of 
buying  a  ticket  to  take  an  early  morning  train ;  that  the  agent  told 
him  that  he  could  not  sell  a  ticket  Just  at  that  time,  but  if  he  would 
wait  a  little  later  in  the  night  he  would  sell  him  a  ticket,  is  suffi- 
cient, although  it  does  not  allege  that  it  was  a  reasonable  time 
before  the  train  was  due,  as  it  establishes  that  he  was  there  on  the 
invitation  of  the  agent  to  remain  until  he  bought  his  ticket. — L,  d  N, 
R.  R.  Co.  V,  Kay,  562. 
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Same;  Waiting  for  Train;  Relationship, — ^Where  a  person  went 
to  a  station  at  11  o'clock  in  the  night  to  purchase  a  ticket  and  board 
a  train  which  left  at  four  A.  M.,  and  was  told  by  the  agent  to  wait 
until  he  could  sell  hlni  a  ticket,  his  right  to  remain  in  the  station 
did  not  depend  upon  whether  he  went  there  a  reasonable  time  before 
the  train  left,  as  there  was  an  invitation  to  remain  for  the  purpose 
of  buying  the  ticket.— /&.  562. 

iame;  Jury  Question. — Where  the  evidence  was  contradictory 
as  to  the  time  the  person  entered  the  station  to  wait  for  a  train, 
and  room  for  doubt  in  reasonable  minds  as  to  what  time  before  the 
tr.ain  was  due  would  be  a  reasonable  time  to  go  there,  for  that 
purpose,  under  the  circumstances,  the  question  was  one  of  mixed 
fact  and  law,  proper  to  be  submitted  to  the  jury  under  appropriate 
instructions. — lb.  562. 

Same;  Exndenee. — In  such  an  action  as  this,  a  question  to  a 
witness  for  plaintiff  as  to  the  statement  by  the  agent  to  the  plaintiff 
did  not  call  for  hearsay  evidence. — /b.  562. 

Same;  Asaault;  Exemplary  Damages. — ^Where  the  entire  charge 
made  it  plain  that  plaintiff  was  not  entitled  to  a  verdict  unless  the 
proof  sustained  the  allegations  of  the  complaint,  the  part  of  tlie 
oral  charge  which  stated  that  if  the  station  watchman  used  language 
calculated  to  insult,  the  jury  might  assess  punitive  damages,  pro- 
vided he  was  acting  within  the  line  and  scope  of  his  authority  at 
the  time,  was  not  erroneous. — lb.  562. 

Same;  Abusive  Language. — The  use  of  abusive  language  in 
ejecting  a  prospective  passenger  from  a  station,  tends  to  show  such 
circumstances  of  aggravation  as  to  warrant  the  submission  to  the 
jury  of  the  question  of  punitive  damages. — lb,  562. 

CHARGE  OF  COUIIT. 
For  instructions  in  particular  actions  and  crimes,  see  that  title. 

1.  Misleading  or  Confusing. 

Charge  of  Court. — The  court  will  not  be  put  In  error  for  refus- 
ing instructions  which  are  involved,  confusing  or  misleading. — 
Perry  v.  The  State,  7. 

Same;  Misleading ;  Duty  to  Request. — Where  a  party  supposes 
a  charge  to  be  prejudicially  misleading,  or  otherwise  misleading,  the 
duty  is  on  such  party  to  request  an  explanatory  instruction. — lb.  7. 

Charge  of  Court;  Confusing. — It  is  i»roper  to  refuse  an  instruc- 
tion when  incomplete  and  conveying  no  meaning  on  account  of  the 
use  of  n  word  when  another  was  probably  intended. — Johnson  v. 
The  State,  14. 

Same.— A  charge  asserting  that  if  certain  facts  were  not 
shown  to  the  satisfaction  of  the  jury  to  a  reasonable  doubt,  the 
jury  should  acquit,  was  properly  refused  because  of  inaccuracy  and 
obscuroness. — fb.  14. 

Same;  Mi.^leading. — W^here  there  are  two  defendants,  a  charge 
asserting  that  unless  tne  state  has  shown  the  defendant  to  be  guilty 
the  jury  should  return  a  verdict  of  not  guilty,  is  nn*sleading. — Davis 
V.  The  State,  147. 

2.  Invading  Jury's  Province. 

Charge  of  Court;  Invading  Vrovinee  of  Jury. — A  charge  assert- 
ing that  the  jury  must  weigh  defendant's  evidence  in  the  light  of 
the  fact  that  he  is  the  defendant,  is  an  improper  invasion  of  the 
province  of  the  jury. — Swain   v.  The  State,  26. 

Charge  of  Court;  Invading  Provinee  of  Jm;7/.— Requested  charges 
which  are  invasive  of  the  province  of  the  jury  are  properly  refused 
—Bone  V.  The  State,  59. 


Digitized  by 


Google 


SUBJECT  INDEX.  686 

CHARGE  OF  COVBT— Continued, 

Same;  Invading  Province  of  Jury. — A  charge  stating  no  propo- 
sition of  law,  but  merely  stating  that  upon  a  certain  hypothesis, 
defendant  would  be  free  from  fault  In  bringing  on  the  difficulty, 
was  properly  refused  as  invasive  of  the  province  of  the  Jury. — Kirlc- 
tcood  V,  The  State,  108. 

Instructions ;  Invading  Province  of  Jury. — By  the  use  of  the 
words  "the  evidence  shows  what  we  might  say  a  sad  condition  of  af- 
fairs, and  that  it  showed  the  man  who  was  assaulted  going  into  a 
car  in  an  Intoxicated  condition,  etc.,  "the  court  in  its  oral  charge  in- 
vaded the  province  of  the  Jury. — Johnson  v.  The  State,  207. 

Same. — A  trial  Judge  should  not  by  the  language  of  his  charge 
or  in  the  manner  of  delivering  it  indicate  what  the  views  of  the 
court  as  to  the  effect  of  the  evidence. — /6  207. 

Same;  Jury  Question. — A  charge  assuming  as  matter  of  law  a 
fact  for  the  determination  of  the  Jury  is  properly  refused. — Brooks 
V.  The  State,  277. 

3.  Construction  of. 

Same;  Construction. — ^The  oral  charge  given  must  be  construed 
af%  a  whole. — Harris  v.  The  State,  33. 

Charge  of  Court;  Oral  Charge;  Instruction. — The  oral  charge 
must  be  considered  as  a  whole,  and  if  when  so  considered,  it  is  a 
fair  and  correct  statement  of  the  law,  error  cannot  be  predicated  upon 
isolated  portions  thereof,  which  may  be  incorrect. — White  v.  The 
State,  43. 

4.  Covered  by  Those  Given. 

Same;  Covered  by  Those  Given. — ^It  was  not  error  to  refuse  in- 
structions substantially  covered  by  written  instructions  given. — Har- 
ris v  The  State,  33. 

Same;  Covered  by  Those  Oiven. — It  is  not  error  to  refuse  re- 
quested charges  substantially  covered  by  written  instructions  given. 
—White  V.  The  State,  43. 

Same;  Covered  by  Those  Oiven. — It  is  not  error  to  refuse 
charges  substantially  covered  by  requested  charges  given. — Bone  v. 
The  State,  59. 

Same;  Covered  by  Those  Oiven. — ^It  is  not  error  to  refuse 
charges  substantially  covered  by  written  charges  given. — Kirkwood 
V.  The  State,  108. 

Same;  Covered  by  Those  Oiven. — It  is  not  error  to  refuse  instruc- 
tions substantially  covered  by  written  Instructions  given. — Davis  v. 
The  State,  147. 

Charge  of  Court;  Covered  by  Those  Oiven. — It  Is  not  error  to 
refuse  instruction  where  the  propositions  asserted,  so  far  as  correct, 
were  substantially  covered  by  a  previous  written  charge  given. — 
Fowler  v.  The  State,  168. 

Same;  Covered  by  Those  Given. — Where  the  court  had  already 
instructed  at  the  request  of  defendant  that  the  uncontradicted  evi- 
dence showed  that  defendant  did  not  bring  on  the  difficulty.  It  was 
harmless  error  to  decline  to  Instruct  that  threats  by  deceased  could 
be  considered  in  determining  who  brought  on  the  difficulty. — Olive 

V  The  State,  178. 

Same;  Covered  By  Those  Given. — Instructions  once  given  need 
not  be  repeated,  and  hence  a  court  will  not  be  put  in  error  for  refus- 
ing charges  substantially  covered  by  written  charges  given. — Brooks 

V  The  State,  277. 

Charge  of  Court;  Covered  by  Those  Given. — It  Is  proper  to  re- 
fuse charges  substantially  covered  by  written  charges  given.— <?ror^^ 
land  V,  State,  319. 
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Same;  Covered  hy  Those  Oiven. — It  is  not  error  to  refuse  re- 
quested charges  that  are  substantially  covered  by  written  charges 
given. — Dunyi  v.  The  State,  410. 

Same;  Covered  hy  Those  Given. — It  Is  not  error  to  refuse  in- 
structions substantially  covered  by  whitten  charges  given. — Dunn  v. 
The  State,  382. 

Same;  Covered  Jyy  Those  Given. — Where  the  grounds  upon 
which  a  refused  charge  is  predicated  was  stated  as  favorably  to 
defendant,  as  it  was  entitled  to  have  them  stated,  in  another  instruc- 
tion given,  defendant  could  not  complain  of  the  refusal  to  so  instruct 
in  another  instance. — B.  R.,  L,  d  P.  Co.  v.  Adkins,  555. 

Charge  of  Court;  Covered  by  Those  Oiven. — Where  the  same 
question  has  been  submitted  to  the  Jury  in  another  form,  but  cover- 
ing substantially  the  instructions  refused,  the  court  will  not  be  r»iic 
in  error  on  account  of  such  refusal. — Sloss-8.  8.  &  /.  Co.  v.  Rohue, 
623. 

5.  Reasonable  Doubt. 

Same;  Reasonable  Doubt. — ^Reasonable  doubt  is  not  the  same 
as  probability  of  innocense,  as  there  may  be  a  reasonable  doubt  of 
guilt,  though  a  preponderance  of  the  evidence  may  not  show  a  prob- 
ability of  innocence. — Harris  v.  The  State,  33. 

Charge  of  Court;  Doubt  of  Uncertainty. — Charges  should  be  pred- 
icated upon  a  reasonable  doubt,  and  hence,  charges  requiring  an 
acquittal  if  the  jury  are  left  in  uncertainty  or  doubt,  or  upon  a 
state  of  confusion  in  their  minds,  are  properly  refused. — Givens  v. 
The  State,  122. 

Same;  Reasonable  Doubt. — Charges  asserting  that  If  the  evi- 
dence is  not  so  convincing  as  to  lead  to  the  conclusion  beyond  a 
reasonable  doubt  that  defendant  is  guilty,  or  if  the  evidence  or  any 
part  thereof  generates  a  well-founded  doubt  in  the  minds  of  the  jury, 
or  if  there  is  a  reasonable  doubt  arising  out  of  any  part  of  the  evi- 
dence, they  should  acquit,  and  that  they  should  be  satisfied  beyond  all 
reasonable  doubt  to  the  exclusion  of  every  probability  of  innocence, 
are  properly  refused. — Davis  v.  The  State,  147. 

Same;  Abidinff  Conviction. — A  charge  asserting  that  if  the  juror 
feels  that  he  desires  more  evidence  before  he  can  have  an  abiding 
conviction  of  the  guilt  of  defendant,  then  he  entertains  a  reasonable 
doubt  is  erroneous,  since  an  abiding  conviction  is  a  settled  or  fixed 
conviction. — lb.  147. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
a  reasonable  doubt  of  guilt  which  authorizes  an  acquittal  is  one 
arising  from  a  consideration  of  all  the  evidence,  having  regard  both 
to  what  it  shows  and  what  it  does  not  show,  is  proper. — Staton  v. 
The  State,  221. 

Same;  Reasonable  Doubt. — ^The  jury  need  only  be  satisfied  of 
guilt  beyond  a  reasonable  doubt,  and  a  charge  requiring  full  proof 
of  guilt  is  properly  refused,  notwithstanding  to  satisfy  the  mind  of 
a  fact  it  must  be  relieved  of  all  doubt. — Brooks  v.  The  State,  277. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
if  a  single  juror  has  a  reasonable  doubt  of  defendant's  guilt  the 
jury  should  acquit,  is  properly  refused. — Harper  v.  The  State,  346. 

6.     Argumentative. 

Same;  Argumentative. — Charges  which  are  argumentative,  al- 
though they  state  correct  legal  propositions,  may  be  refused  without 
error. — Bone  v.  The  State,  59. 
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Sa/me;  Argumentative  Instructions. — Charges  which  contain  no 
proposition  of  law,  but  are  mere  arguments  based  on  hypothesis  of 
fact,  may  be  properly  refused  as  argumentative. — Kirkwood  v.  The 
State,  108. 

Same;  Argumentative, — Charges  should  not  be  used  as  the  ve- 
hicles for  argument  to  the  jury  and  the  court  will  not  be  put  Ie 
error  for  refusing  such  instructions. — Brooks  v.  The  State,  277. 

Charge  of  Court;  Argumentative. — A  charge  asserting  that  cer- 
tain officers  had  testified  for  the  state,  and  that  under  the  law 
greater  care  should  be  used  in  weighing  that  testimony  because  of 
the  natural  and  unavoidable  tendency  of  such  person  in  procuring 
and  stating  evidence  against  defendant,  was  argumentative  and 
properly  refused. — Harmon  v.  The  State,  311. 

Same;  Argumentative. — A  charge  asserting  that  if  defendant  is 
convicted  of  stealing  prosecutor's  pocketbook,  the  prosecutor  would 
have  the  right  to  a  Judgment  against  defendant  for  the  money,  and 
his  interest  in  testifying  should  be  taken  into  account,  is  not  only 
argumentative,  but  has  a  tendency  to  confuse  and  mislead. — Harper 
V.  The  State,  346. 

Charge  of  Court;  Argumentative  Instructions. — Where  the  evi- 
dence tended  to  show  that  another  was  proprietor  and  owner  of  a 
restaurant  and  a  meat  market,  and  that  defendant  was  an  employee, 
and  kept  a  key  and  looked  after  the  business,  and  that  a  quantity 
of  liquor  and  beer  was  stored  therein,  a  charge  asserting  that  there 
was  no  proof  of  a  partnership  between  defendant  and  such  other 
person,  and  that  the  fact  that  the  other  person  had  been  charged 
with  selling  whisky  should  not  be  considered  against  the  defendant, 
was  both  abstract  and  argumentative. — Kinsaul  v.  The  State,  405. 

7.  Referring  Law  to  Jury. 

Same;  Referring  Law  Questions  to  Jury. — ^A  charge  asserting 
that  if  the  Jury  have  a  reasonable  doubt  as  to  whether  defendant 
acted  in  self-defense,  after  considering  all  the  evidence,  they  should 
acquit,  is  properly  refused  as  referring  a  question  of  law  to  the  jury. 
--Bone  V.  The  State,  69. 

Same;  Referring  Question  of  Law  to  Jury. — ^A  charge  requiring 
proof  of  all  the  material  allegations  of  the  indlctmnet,  but  not  in- 
forming the  Jury  as  to  what  are  the  material  allegations,  refers  a 
question  of  law  to  the  jury,  and  is  properly  refused. — Davis  v.  The 
State,  147. 

Charge  of  Court;  Elements  of  Offense. — A  charge  predicating  a 
finding  by  the  jury  of  the  constituent  elements  of  an  offense  as  a 
necessary  prerequisite  to  finding  the  defendant  guilty,  should  de- 
fine the  elements,  and  failing  therein  may  be  properly  refused. — 
Brooks  V.  The  State,  2H1. 

8.  Credibility  of  Evidence. 

Charge  of  Court;  Credibility  of  Accused. — ^A  charge  asserting 
that  the  Jury  did  not  have  to  weigh  defendant's  evidence  in  the 
light  of  the  fact  that  he  is  the  defendant,  but  that  they  may  weigh 
it  as  they  would  other  evidence  in  the  case,  is  misleading  as  indi- 
cating that  the  jury  may  not  consider  the  defendant's  Interest  Id 
the  outcome  of  the  trial  in  weighing  his  testimony,  even  If  not 
otherwise  incorrect. — Descrippo  v.  The  State,  85. 

0.  Conformity  to  Issues  and  Evidence. 

Charge  of  Court;  Conformity  to  Evidence. — ^In  the  absence  of 
any  evidence  tending  to  show  that  deceased  had  made  any  threats 
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against  the  defendant,  instructions  stating  that  defendant  had  the 
right  to  interpret  the  conduct  of  deceased  in  the  light  of  any  threats 
that  the  evidence  showed  deceased  had  made  against  defendant, 
were  properly  refused. — Kirkwood  v.  The  State,  108. 

Same;  Non-Conformity  to  Issues. — Where  a  defendant's  guilt  did 
not  depend  solely  on  the  theory  of  a  conspiracy,  but  under  the  eyl- 
dence  the  defendant  might  have  been  guilty  as  an  aider  or  abettor, 
a  charge  requiring  an  acquittal  unless  a  conspiracy  was  shown,  waa 
properly  refused. — Eaton  v.  The  State,  136. 

Applicability  to  Evidence. — ^Where  the  evidence  is  positive  and 
not  circumstantial,  a  charge  asserting  that  the  burden  is  upon  the 
state  to  show  beyond  a  reasonable  doubt,  every  circumstance  neces- 
sary to  establish  defendant's  guilt,  is  not  applicable  to  the  evidence. 
—Davis  V.  The  State,  147. 

Same;  Misstating  Evidence. — ^A  charge  based  upon  portions  of 
the  evidence  and  which  misstates  parts  of  the  evidence  is  properly 
refused. — Brooks  v.  The  State,  277. 

Same;  Ignoring  Evidence. — Charges  which  ignore  the  effect  or 
tendency  of  a  part  of  the  evidence,  or  which  single  out  and  refer 
to  a  part  of  the  evidence,  and  contains  an  instruction  for  a  finding 
based  only  on  that  part,  are  properly  refused. — lb.  277. 

Charge  of  Court;  Conformity  to  Evidence. — Where  there  was 
no  evidence  that  defendant  had  nothing  to  do  with  the  production 
of  the  performance,  the  evidence  rather  showing  without  conflict 
that  the  performer  was  acting  as  defendant's  employee,  an  instruc- 
tion to  flnd  for  the  defendant  if  the  performer  was  paid  by  it,  for 
certain  performances  on  the  stage  with  the  production  of  which 
the  defendant  had  nothing  to  do,  was  properly  refused  as  not  in  con- 
formity to  the  evidence. — Interstate  Amus.  Co.  v.  Martin,  481. 

Charge  of  Court:  Ignoring  Issues. — Charges  which  Ignore  issues 
made  by  either  the  pleading  or  the  evidence  are  properly  refused. — 
Harbison  W.  R.  Co.  v.  Ross,  631. 

10.  Illegible  or  Unintelligible. 

Same;  Illegible  Request. — A  charge  is  properly  refused  when 
carelessly  written  or  scrawled  in  pencil  upon  a  leaf  torn  from  a 
stenographer's  book  and  containing  numerous  awkward  and  rough 
erasures,  rendering  it  illegible. — Eaton  v.  State,  136. 

10%.  Effect  of  Evidence. 

Same;  Effect  of  Evidence. — ^A  charge  requiring  a  prompt 
acquittal  if  the  evidence  is  reasonably  consistent  with  defendant's 
Innocence,  is  properly  refused. — Davis  v.  The  State,  147. 

Charge  of  Court;  Effect  of  Evidence. — ^The  court  is  not  requir- 
ed to  give  instructions  asserting  that  there  is  or  is  not  evidence  of 
particular  facts. — Watts  v.  The  State,  264. 

Charge  of  Court;  Effect  of  Evidence, — A  charge  asserting  that 
the  statute,  making  the  keeping  of  liquors  in  a  building  not  used 
exclusively  as  a  private  residence  prima  facie  evidence  that  they 
were  kept  for  sale,  is  not  a  charge  on  the  effect  of  the  evidence 
since  it  means  only  that  if  the  evidence  discloses  such  a  fact,  it  is 
sufficient  on  its  face  to  authorize  a  conviction,  and  does  not  have 
the  effect  of  instructing  the  Jury  that  any  fact  has  been  proved, 
or  that  the  evidence  does  or  does  not  establish  certain  facts  in 
dispute.— Diinri  v.  The  State,  410. 

Saftve. — Such  a  charge  does  not  authorize  a  conviction  before 
the  Jury  is  satisfied  beyond  a  reasonable  doubt  of  defendant's  guilt, 
in  view  of  the  fact  that  the  court  expressly  told  the  Jury  that  they 
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conld  not  convict  unless  they  were,  satisfied  of  his  guilt  beyond  a 
reasonable  doubt. — lb,  410. 

Charge  of  Court :  Comment  on  Evidence. — ^The  court  is  under  no 
duty  to  charge  the  Jury  that  they  may  look  to  or  consider  a  particu- 
lar fact,  or  particular  facts  for  a  specific  purpose,  although  there  Is 
evidence  thereof. — Jefferson  v.  The  State,  364. 

11.  Undue  Prominence  to  Particular  Matters. 

Charge  of  Court;  Undue  Prominence. — If  a  charge  gives  undue 
prominence  to  a  particular  portion  of  the  evidence,  It  -Is  properly 
refused,  although  it  asserts  a  correct  principle  of  law. — Eaton  v.  The 
State,  136. 

Same;  Undue  Prominence  to  Evidence. — A  charge  asserting  that 
as  the  state  had  introduced  a  certain  witness  and  vouched  for  his 
testimony,  the  Jury  had  the  right,  and  It  was  its  duty  to  consider 
the  evidence  of  the  witness  for  a  certain  purpose,  was  properly  re- 
fused as  giving  undue  prominence  to  a  particular  matter.--OHt;e  v. 
The  State,  178. 

Same;  Singling  Out  Evidence. — Charges  which  single  out  or  give 
undue  prominence  to  particular  facts  or  portions  of  the  evidence  may 
bo  properly  refused. — Watts  v.  The  State,  264. 

Same;  Undue  Prominence  to  Evidence. — Charges  which  single 
out  and  give  undue  prominence  to  evidence  or  particular  parts  there- 
of, are  properly  refused. — Brooks  v.  The  State,  277. 

Same;  Phases  of  Evidence. — ^The  court  will  not  be  put  in  error 
for  refusing  charges  that  direct  the  attention  of  the  Jury  to  partic- 
ular phrases  of  the  evidence. — lb.  277. 

Same;  Undue  Prominence  to  Particular  Evidence. — It  is  not  er- 
ror to  refuse  charges  which  give  undue  prominence  to  particular 
parts  of  the  evidence,  or  which  single  out  and  call  especial  attention 
to  a  part  of  the  evidence. — Dunn  v.  The  State,  382. 

Charge  of  Court;  Undue  Prominence  to  Evidence. — ^A  charge 
asserting  that  the  statement  admitted  as  to  what  an  absent  witness 
would  testify,  was  entitled  to  the  same  consideration  as  if  the  witness 
had  been  present  and  testified  to  such  statement,  was  not  only 
argumentative,  but  gave  undue  prominence  to  parts  of  the  evidence. 
—B.  R.,  L.  d  P.  Co.  V.  Adkins,  555. 

12.  Burden  of  Proof. 

Charge  of  Court;  Burden  of  Proof. — Where  any  of  the  testimony 
elicited  from  defendant  or  his  witnesses  tends  to  Incriminate  him, 
he  is  not  entitled  to  an  instruction  that  if  the  prosecution  has  failed 
to  prove  the  guilt  of  defendant  beyond  a  reasonable  doubt,  they 
should  acquit,  as  a  conviction  or  an  acquittal  must  be  based  upon 
a  consideration  of  all  the  evidence  offered. — Davis  v.  The  State,  147. 

Charge  of  Court;  Degree  of  Proof. — A  charge  asserting  that  If 
the  mind  of  the  jury  was  in  a  state  of  confusion  as  to  defendant's 
guilt  or  innocence,  he  should  be  acquitted  was  susceptible  of  the 
construction  that  their  minds  must  be  satisfied  as  to  his  guilt,  which 
requires  a  too  high  degree  of  proof. — Olive  v.  The  State,  178. 

13.  Insanity. 

Charge  of  Court;  Insanity. — Where  under  the  evidence,  the  Jury 
might  have  found  properly  that  defendant's  insanity,  if  he  was  in- 
sane, was  occasional,  only,  a  charge  asserting  that  the  presumption 
is  that  a  person  is  sane  until  the  contrary  is  shown,  but  that  when 
Insanity  Is  once  established,  it  is  presumed  to  continue  until  it  is 
shown  that  the  person  has  been  restored  to  sanity,  and  if  the  Jury 
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believe  that  defendant  is  shown  at  any  time  prior  to  the  commission 
of  the  offense  to  have  been  insane,  then,  although  they  may  believe 
that  he  committed  the  offense,  at  the  same  time  they  must  find 
that  he  was  insane  at  the  time  he  committed  the  offense,  unless  it 
be  shown  beyond  a  reasonable  doubt  that  he  had  been  restored  to 
sanity  previous  to  the  commission  of  the  alleged  offense,  was  prop- 
erly refused  as  misleading. — Coghill  v.  The  State,  223. 

Same. — Where  the  evidence  was  such  that  it  was  a  question  for 
the  jury  whether  defendant's  insanity  was  of  a  character  constitut- 
ing a  defense  to  crime,  the  defendant  was  not  entitled  to  have  the 
jury  instructed  in  general  terms  that  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defendant  was  insane,  they 
must  find  that  he  was  insane  at  that  time,  unless  they  found  from 
the  evidence  beyond  a  reasonable  doubt  that  prior  to  that  time  he 
had  been  restored  to  sanity. — /ft.  223. 

14.  Good  Character. 

Charge  of  Court;  Good  Character. — A  charge  that  the  evidence 
of  previous  good  character  may  alone  be  sufficient  to  raise  a  rea- 
sonable doubt  should  go  further  and  hypothesize  that  such  evidence 
should  be  taken  into  consideration  with  other  evidence  in  the  case, 
and  failing  to  do  so  is  erroneous. — Allen  v.  The  State,  22S. 

15.  Directing  Verdict. 

Criminal  Law;  Directing  Verdict. — ^Where  the  evidence  Is  such 
as  to  overcome  prima  facie  the  presumption  of  innocence,  the  verdict 
should  not  be  directed  for  the  defendant. — Fulton  v.  The  State,  257. 

Charge  of  Court;  Directing  Verdict. — Where  there  was  evidence 
tending  to  support  the  complaint,  the  verdict  could  not  be  properly 
directed  for  defendant. — Fiquette  v.  Sanders,  501. 

Charge  of  Court;  Directing  Verdict. — Where  there  is  a  material 
conflict  In  the  evidence,  or  where  there  is  evidence  affording  Infer- 
ences adverse  to  the  rights  of  the  parties  requesting  the  charge,  the 
court  cannot  properly  direct  the  verdict-— A.  G.  8.  R.  R,  Co,  v, 
Neal,  591. 

16.  Assuming  Facts. 

Same;  Assuming  Facts. — Where  facts  are  In  dispute,  charges 
which  assume  such  facts  as  true  or  proven  are  properly  refused. — 
Brooks  V.  The  State,  277. 

Same;  Asmming  Facts. — A  charge  which  assumes  as  a  fact 
matters  in  dispute  or  matters  resting  In  inference,  is  properly  re- 
fused.— Qrantland  v.  The  State,  319. 

17.  Abstract. 

Same;  Abstract. — It  is  not  encumbent  on  the  court  to  charge 
upon  issues  which  are  not  in  the  case  being  tried. — Brooks  v.  The 
State,  277. 

Charge  of  Court;  Abstract  Instructions.^A  requested  charge  Is 
properly  refused  as  abstract  which  is  without  application  to  the  evi. 
dence  adduced  in  the  case. — Watson  v.  The  State,  414. 
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7283.  Hafley  v.  The  State,  378. 

7305.  Yeager  v.  The  State,  374. 

7315.  Burton  v.  The  State,  295. 

7329.  B'ulton  v.  The  State,  257. 

7564.  Smith  v.  The  State,  352. 

7572.  Swain  v.  The  State,  26. 

7572.  Yeager  v.  The  State,  374. 

7620.  Descrippo  v.  The  State,  85. 

7622.  Burton  v.  The  State,  295. 

7765.  McGilvery  v.  The  State,  219. 

7776.  Watts  v.  The  State,  264. 

7787.  Newell  v.  The  State,  182. 

7843.  (Sub.  8)     Grantland  v.  The  State,  319. 

7900.  Grantland  v.  The  State,  319. 

COMMERCE. 
1  Interstate. 

Commerce;  Interstate;  Acts  Constituting, — ^Where  an  agent  de- 
livers lightning  rods  to  persons  who  had  previously  ordered  them 
from  another  agent,  the  rods  being  shipped  from  the  manufacturer 
in  another  state,  and  not  resold,  but  returned  to  the  manufacturer, 
upon  refusal  of  those  ordering  them  to  take  them,  such  agent  is 
engaged  in  interstate  commerce  and  need  not  have  a  state  license 
for  selling  and  delivering  lightning  rods. — Wright  v.  The  State,  437. 

Same. — ^The  fact  that  the  delivering  agent  sometimes  made  a 
reduction  from  the  contract  price  at  the  time  of  the  delivery  does 
not  change  the  character  of  the  transaction  as  an  act  of  interstate 
commerce. — /6.  437. 

Commerce;  Interstate;  Burden  Upon. — Section  9,  Acts  1911,  p. 
466,  is  not  invalid  as  an  interference  with  interstate  commerce ;  prop- 
erty brought  from  without  the  state  when  it  reaches  its  destination 
and  comes  to  rest,  ceases  to  be  subject  to  interstate  commerce,  and 
is  subject  to  taxation  even  though  disposed  of  in  original  packages. 
—Mangeldorf  v.  The  State,  302. 

CONSPIRACY. 
See  Homicide. 

Conspiracy;  Evidence;  Instructions. — Where  a  defendant  was 
Jointly  indicted  with  others,  but  separately  tried  for  the  homicide 
and  one  theory  of  the  prosecution  was  that  defendant  conspired  with 
his  co-defendant  an  instruction  not  to  consider  the  evidence  that  one 
co-defendant  had  given  to  another  co-defendant  a  box  of  cartridges 
shortly  before  the  killing,  unless  the  evidence  showed  there  was  a 
conspiracy  prior  in  point  of  time  between  defendant  and  his  co-de- 
fendant, was  improper,  as  it  would  obscure  consideration  of  other 
parts  of  the  evidence  bearing  on  the  conspiracy. — Eaton  v.  The  State, 
136. 

Same;  Intent  to  Commit  Particular  Crime, — Where  one  enters 
into  an  arrangement  with  another  to  unlawfully  and  with  force 
open  up  a  disputed  section  of  a  road  and  a  killing  was  a  proximate 
result  of  this  unlawful  adventure,  it  was  sufficient  as  showing  a 
conspiracy  to  commit  the  homicide,  it  not  being  necessary  that  there 
be  a  pre-arrangement  to  do  the  particular  wrongful  act  committed 
to  show  a  conspiracy. — /&.  136. 

Same;  Previous  Acts, — Where  one  enters  a  conspiracy  to  do  an 
unlawful  act,  he  becomes  a  party  to  every  act  which  has  previously 
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been  done  by  his  co-conspirators  in  furtherance  of  the  common 
design.— 76.  136. 

Same;  Evidence, — It  is  not  necessary  in  order  to  show  a  con- 
spiracy to  show  its  existence  for  any  definite  length  of  time  prior  to 
the  unlawful  act,  as  it  may  have  arisen  on  the  spur  of  the  moment ; 
It  Is  not  necessary  that  the  conspiracy  be  shown  by  parts  of  the 
evidence  as  it  may  be  inferred  from  the  circumstances  surrounding 
the  act.— 76.  136. 

Conspiracy;  What  is. — Criminally  a  conspiracy  Is  a  distinct 
substantive  oflPeiise,  complete  when  the  corrupt  agreement  is  enter- 
ed into,  though  no  act  Is  done  in  pursuance  of  it. — Smith  v.  The 
State,  187. 

Same;  Evidence. — Evidence  of  an  agreement  need  not  be  shown 
to  prove  a  conspiracy,  but  It  may  be  proven  inferential ly  or  by  cir- 
cumstantial evidence. — /6.  187. 

Sam^. — The  acts,  conduct  and  declaration  of  conspirators  in  pro- 
moting, or  in  relation  to  the  purpose  of  conspiracy,  may  be  given  in 
evidence  where  there  is  other  proof  sufficient  to  show  prima  facie 
a  conspiracy. — 76.  187. 

Same;  Question  of  Laiv. — It  is  a  matter  for  the  court  to  deter- 
mine when  there  is  sufficient  proof  of  conspiracy  to  admit  in  evi- 
dence acts  and  declarations  of  the  conspirators. — 76.  187. 

Same. — A  court  will  not  be  put  in  error  for  admitting  in  evi- 
dence the  acts  or  declarations  of  conspirators  without  preliminary 
proof  of  the  conspiracy,  if  sufficient  prima  facie  proof  of  the  con- 
spiracy is  brought  out  at  any  stage  of  the  proceedings. — ^76.  187. 

Same;  Sufficiency  of  Proof. — The  evidence  examined  and  held 
sufficient  as  preliminary  prima  facie  evidence  of  conspiracy  to  war- 
rant the  admission  and  declarations  of  the  conspirators. — 76.  187. 

Same;  Former  Difficulty;  Details. — ^Where  it  is  sought  to  hold 
a  defendant  as  a  conspirator  with  his  son  who  did  the  shooting,  it 
was  competent  to  show  all  that  defendant  did  or  said  In  a  previous 
difficulty,  as  tending  to  establish  the  conspiracy,  although  as  a 
general  rule,  the  details  of  former  difficulties  were  not  admissible. — 
76.  187. 

CONSTITUTIONAL  LAW. 
1.  Province  of  Judiciary. 

Constitutional  Law;  Province  of  Judiciary. — It  is  a  matter  for 
the  legislature  to  determine  whether  laws  prohibiting  the  members 
of  a  club  from  keeping  liquor  therein  for  their  own  personal  use  is 
an  unwise  regulation  of  the  liberty  of  the  citizen,  and  it  cannot  be 
determined  by  the  court. — Wallace  v.  State,  386. 

CONl'INUANCE. 

Continuance;  Absetit  Witnesses. — ^Where  the  state  admits  a 
showing  as  to  what  the  absent  witnesses  would  testify  if  present, 
and  no  compulsory  process  is  requested  for  their  attendance,  it  is 
not  an  abuse  of  discretion  for  the  court  to  refuse  to  continue  on 
account  of  their  absence. — Watts  v.  The  State,  264. 

CONTRACTS. 

See  Sales. 

1.  Extension  of  Time. 

Contracts;  Extension  of  Time;  Consideration. — A  partial  pay- 
ment on  a  past  due  debt  is  not  a  consideration  which  wil  support  an 
agreement  extending  the  time  of  the  payment  of  the  debt. — Black  v. 
Slocumh  M.  Co.,  440. 
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Contracts;  Consideration;  Extending  Time  of  Payment, — ^An 
agreement  by  a  creditor  to  extend  the  time  of  payment  of  a  debt  for 
a  reasonable  time  is  a  sufficient  consideration  for  a  contract;  for, 
although  the  extension  must  be  definite,  an  extension  for  a  reason- 
able time  is  capable  of  being  made  definite. — 8tarr  Piano  Co.  t?. 
Baker,  449. 

2.  Construction  of. 

Same;  Construction;  Stipulations  as  to  Time, — ^An  agreement  by 
a  creditor  to  extend  the  time  of  payment  of  a  debt  until  the  debtor 
is  able  to  pay,  will  be  construed  as  an  agreement  to  extend  it  for  a 
reasonable  time,  and  not  to  discharge  a  debt  forever  unless  the 
debtor  subsequently  becomes  able  to  pay. — Starr  Piano  Co,  v.  Baker ^ 
440. 

Same;  Construction;  New  Contract, — The  testimony  of  defend- 
ant concerning  the  conversation  between  him  and  plaintiff  after  the 
execution  of  the  written  contract  of  employment  to  write  insurance, 
that  it  was  stated  and  agreed  distinctly  that  defendant  should 
receive  a  specified  salary  whether  he  wrote  any  business  or  not, 
supported  a  finding  that  defendant's  services  were  rendered  under 
a  new  contract  to  that  effect,  and  did  not  show  merely  his  version  of 
the  contract,  or  the  construction  he  placed  thereon. — Tilley  v.  Bar- 
tow, 639. 

3.  Actions  on. 

Same;  Action;  Time  to  Begin. — Where  a  creditor  has  agreed  to 
extend  the  time  of  payment  of  a  debt  for  a  reasonable  time,  on  a 
present  consideration,  he  is  not  entitled  to  an  action  for  the  collection 
of  the  debt  until  the  expiration  of  such  time. — Starr  Pinno  Co.  v. 
Baker,  449. 

Contracts;  Action;  Plea;  Non  Est  Factum. — Where  the  action 
was  on  a  written  contract  and  defendant  filed  a  plea  alleging  that 
neither  defendant  nor  its  president  on  behalf  of  such  corporation, 
executed  the  contract  by  himself  or  on  behalf  of  the  corporation,  or 
otherwise,  and  that  it  was  not  executed  by  anyone  authorized  to 
bind  him,  or  the  corporation,  which  plea  was  properly  verified  by 
affidavit,  such  plea  was  not  demurrable  because  of  a  further  superflu- 
ous averment  In  denial  of  the  execiition  of  the  contract  by  the  indi- 
vidual, since  such  denial  by  the  individual  who  made  oath  to  the 
plea  on  behalf  of  the  corporation  would  not  have  the  effect  to  cast 
on  plaintiff  the  burden  of  proving  anything  more  than  the  execution 
of  the  instrument  by  defendant,  or  someone  authorized  to  bind  it. — 
Tri'City  G.  Co.  v.  Connelly  B.  Works,  650. 

4.  Modification. 

Contract;  Modification;  Oral  Agreement. — A  stipulation  In  a 
written  contract  requiring  any  changes  therein  to  be  made  in  writ- 
ing does  not  have  the  effect  of  preventing  the  parties  from  terminat- 
ing such  a  contract,  and  making  a  new  verbal  one,  if  neither  the 
old  nor  the  new  contract  was  within  the  infiuence  of  the  statute  of 
frauds. — Tilley  v,  Bartow,  639. 

CORPUS  DELICITI. 

See  Criminal  Law,  §  11. 
COSTS. 

Costs;  Sentence  for;  Time. — A  judgment  sentencing  to  hard 
labor  for  costs  should  ascertain  the  number  of  days  at  hard  labor 
required  to  pay  the  costs,  and  failing  to  do  so,  the  appellate  court 
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will  reverse  back  to  the  judgment  and  remand  the  cause  for  proper 
sentence,  where  the  record  fails  to  show  the  amount  of  the  costs 
sufficiently  to  enable  the  appellate  court  to  ascertain  and  fix  the 
time. — Mansfield  v.  The  State,  344. 

COURTS. 

1.  Decisions  Governing. 

Courts;  Decisions  Governing. — Where  It  appears  that  the  errors 
assigned  in  the  Court  of  Appeals  as  to  rulings  on  the  evidence,  are 
Identically  the  same  as  errors  assigned  on  the  appeal  of  a  codef end- 
ant  jointly  Indicted  but  separately  trled»  and  such  assignments  are 
distinctly  passed  uix)n  by  the  Supreme  Court  in  the  other  case,  its 
rulings  are  binding  on  the  Court  of  Appeals,  and  the  questions  are 
not  open  to  consideration  by  this  court.  (Section  10,  Acts  1911, 
p.  100.)— Fowler  V.  The  State,  168. 

2.  Jurisdiction. 

Courts;  Jurisdiction;  Concurrent. — Ordinarily  where  two  courts 
have  concurrent  jurisdiction,  the  court  first  taking  cognizance  of  the 
case  will  retain  exclusive  jurisdiction. — Harmon  v.  The  State,  311. 

Same. — If  either  court  mistakenly  falls  to  transfer  a  cause 
under  the  provisions  of  sections  25  and  26,  Acts  1900-1,  p.  1886,  the 
judgment  is  not  void,  but  voidable  only  on  direct  attack. — Ih.  311. 

Same. — Under  the  provisions  of  sections  25  and  26,  Acts  1900-1, 
p.  1866,  where  a  defendant  gives  bond  or  after  giving  bond, 
he  is  surrendered  by  his  bondsmen,  the  city  court  of  Bessemer,  to 
which  the  process  was  returnable,  has  jurisdiction,  and  a  motion 
to  transfer  was  properly  refused  as  the  jurisdiction  depends  on 
the  facts  existing  when  it  was  invoked,  and  was  not  ousted  by  the 
surrender  by  the  bondsmen,  though  it  would  have  been  originally 
grounds  for  transfer. — 76.  311. 

COURT  RULES. 

40.     Sup.  Ct.     Cleghorn  v.  The  State,  272. 
33.     Cir.  Ct.     Patterson  v.  The  State,  420. 

CRIMINAL  LAW. 

For  particular  crimes,  see  that  title. 

1.  Sentence. 

Criminal  Law;  Sentence;  Improper  Custody. — Under  section 
7620,  Code  1907,  on  a  conviction  for  manslaughter  In  the  first  degree, 
a  sentence  to  one  year  in  the  penitentiary  is  improper,  as  it  should 
have  been  to  imprisonment  in  the  county  jail,  or  hard  labor  for  the 
county,  and  such  a  sentence  will  be  reversed  and  the  cause  remanded 
for  commitment  to  the  proper  authority. — Descrippo  v.  The  State,  85. 

Criminal  Law;  Sentence;  Discretion. — Where  the  trial  judge 
did  not  exceed  the  authority  given  him  by  law  as  to  the  judgment 
and  sentence  imposed,  his  discretion  In  the  matter  will  not  be 
reviewed.— />ttnn  v.  The  State,  382. 

2.  Sufficiency   of  Proof. 

Criminal  Law;  Evidence;  Sufficiency  of  Proof, — The  law  does 
not  require  positive  proof  of  any  fact  in  a  criminal  prosecution;  It 
is  sufficient  if  the  circumstances  shown  afford  a  reasonable  inference 
of  the  existence  of  the  tSLCt—Oivens  v.  The  State,  122. 

Same;  Evidence;  Burden  of  Proof. — In  passing  on  the  guilt  or 
innocense  of  the  defendant  the  jury  may  consider  the  evidence  offer- 
ed by  the  defendant  as  well  as  that  offered  by  the  state,  and  if  the 
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evideDce  offered  by  the  defendant  tends  to  show  guilt,  it  does  not 
become  necessary  for  the  prosecution  to  show  every  fact  necessary 
to  show  guilt. — Brooks  v.  The  State,  277. 

3.  Verdict. 

Criminal  Law;  Verdict;  Punishment. — Where  the  verdict  after 
finding  all  the  defendants  guilty  of  manslaughter  finds  '^we  fix  as 
their  punishment  five  years  in  the  penitentiary,"  it  is  not  uncertain 
as  not  specifying  what  portion  of  the  term  each  should  serve,  since 
it  could  not  be  construed  to  require  a  joint  sentence  of  five  years, 
the  language  plainly  requiring  the  confinement  of  each  for  the  full 
term. — Davis  v.  The  State,  147. 

Same;  Correction  by  Jury, — Where  the  Jury  returned  a  verdict 
of  guilty  of  manslaughter,  and  fixed  the  penalty  which  indicated  the 
degree,  although  the  verdict  did  not  specify  the  degree,  the  recalling 
of  the  jury,  and  the  correction  of  the  verdict  by  them  by  the  inser- 
tion of  the  words,  'in  the  first  degree,"  was  an  immaterial  correction 
not  prejudicial  to  defendant. — lb.  147. 

4.  Venue. 

Criminal  Law;  Venire. — Under  section  7229,  where  an  offense  is 
committed  within  a  quarter  of  a  mile  of  the  boundary  line  between 
two  counties,  the  jurisdiction  is  in  either  county,  and  hence,  a  charge 
to  acquit  unless  the  jury  believe  beyond  a  reasonable  doubt  tliat  the 
offense  was  committed  in  that  county,  was  properly  refused,  where 
the  evidence  showed  that  the  offense  was  committed  very  near  the 
boundary  line. — Davis  v.  The  State,  147. 

Same;  Review;  Bill  of  Exceptions. — Where  the  bill  of  excep- 
tions states  that  all  questions  of  venue  were  admitted,  the  defend- 
ant cannot  complain  of  the  refusal  of  instructions  as  to  venae. 
—Watts  V.  The  State,  264. 

5.  Transcript. 

Criminal  Laic;  Transcript;  Matters  Necessary  to  be  Shown. — 
Where  no  question  was  raised  as  to  the  drawing,  summoning  or  em- 
panelling the  jury,  it  is  not  necessary  that  the  transcript  of  the  rec- 
ord show  the  organization  of  the  grand  and  petit  jury,  and  so  much 
of  the  transcript  will  be  stricken  on  motion. — Ward  v.  The  State,  185. 

6.  Attempt  to  Commit  Offense. 

Criminal  Law;  Attempt. — An  attempt  to  commit  an  assault  or 
other  crime  was  a  misdemeanor  at  common  law. — Burton  v.  The 
State,  295. 

Same;  Offense;  Attempt. — The  work  "attempt"  as  applied  to 
criminal  acts,  may  be  defined  to  be  an  attempt,  coupled  with  an 
overt  act  which  falls  short  of  the  accomplishment  of  the  thing  in- 
tended.—75.  295. 

7.  Arraignment 

Criminal  Law;  Arraignment. — ^The  calling  of  a  case  for  trial,  is 
the  first  step,  and  in  a  sense  an  arraignment  of  defendant,  arraign- 
ment l)eing  defined  to  be  the  calling  of  the  person  to  the  bar  of  the 
court  to  answer  the  matter  there  charged  against  him. — ^Harmon  v. 
The  State,  311. 

8.  Jeopardy. 

Criminal  Law;  Former  Jeopardy. — ^Where  defendant's  plea  of 
former  jeopardy  shows  that  the  Jury  was  discharged  on  defendant's 
own  motion  after  defendant  had  pleaded  not  guilty,  and  the  jury 
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bad  been  sworn,  it  Interposed  no  bar  to  a  subsequent  prosecution,  and 
a  demurrer  was  properly  sustained  thereto. — Pierce  v.  The  8tate, 
359. 

9.  Two  Offenses  in  One  Act. 

Criminal  Law;  Two  Offenses;  Evidence  of  Separate  Acts. — Where 
there  was  evidence  of  separate  acts  constituting  the  two  offenses,  a 
conviction  of  a  defendant  for  carrying  a  concealed  pistol,  and  for 
public  drunkenness  is  not  to  be  regarded  as  a  conviction  for  two 
offenses  for  one  act. — Boatner  v.  The  State,  361. 

10.  Election  of  Offenses. 

Criminal  Law;  Election;  Different  Acts. — Where  the  indict- 
ment charged  in  a  single  count  in  the  alternative  several  offenses, 
defendant  could  be  convicted  of  only  one,  and  where  the  evidence 
tended  to  prove  several  of  the  offenses  charged,  defendant  was  en- 
titled to  require  the  state  to  elect  the  offense  on  which  it  would  rely 
for  a  conviction  before  putting  in  his  defense. — Warrick  v.  The 
State,  391. 

Same. — Where  the  state  elected  to  ask  for  a  conviction  for 
maintaining  an  unlawful  drinking  place  during  October,  1911,  and 
prior  to  the  27th  day  thereof,  as  charged  in  the  second  count,  de- 
fendant was  not  entitled  to  require  a  further  election  of  the  par- 
ticular day  during  that  month  on  which  the  alleged  offense  was  com- 
mitted, since  the  offense  was  of  a  character  that  might  consist  of  and 
be  evidenced  by  a  series  of  acts,  or  a  continuous  course  of  conduct 
extending  over  a  period  of  more  tlian  a  single  day. — Ih.  391. 

11.  Corpus  Delicti. 

Criminal  Law;  Corpus  Delicti;  Confessions. — ^The  corpus  delicti, 
or  the  fact  that  an  offense  lias  been  committed,  must  be  shown 
bidependent  of  the  confession  of  the  defendant,  but  not  defendant's 
connection  with  such  offense,  and  hence,  a  charge  was  improper 
thAt  required  an  acquittal,  unless  the  evidence  other  than  defendant's 
confessions  established  beyond  a  reasonable  doubt  not  only  the 
corpus  delicti,  but  also  defendant's  guilt — Williams  v.  The  State, 
394. 

CROPS. 

See  Landlord  and  Tenant;  Mortgages,  §  2. 
DAMAGES. 

In  particular  actions,  see  the  title,  sub-title,  **Damages." 

1.  Jury  Question. 

Damages;  Jury  Question, — Under  the  evidence  in  this  case  it 
was  a  question  for  the  jury  whether  sickness  in  plaintiff's  family 
was  caused  from  stagnant  water  backed  up  by  reason  of  the  improper 
construction  of  a  culvert  under  defendant's  railway. — C.  of  Ga.  Ry. 
Co.  V.  Conville,  520. 

Damages;  Instruction. — A  charge  that  if  on  the  occasion  com- 
plained of  plaintiff  was  not  injured,  and  did  not  suffer  the  injuries 
and  damages  she  alleges  in  her  complaint,  she  could  not  recover, 
was  properly  refused  as  precluding  plaintiff  from  recovery  unless 
she  sustained  all  the  damages  alleged;  and  was  also  bad  as  requir- 
ing an  examination  of  the  pleading  by  the  jury. — B.  R.  L.  d  P.  Co. 
17.  Adkins,  555. 

2.  General  and  Special. 

Damages;  Pleading;  Property. — Where  a  complaint  claims  dam- 
ages for  the  commission  of  an  Injury  by  blasting,  and  concludes  with 
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allegation  of  special  damage,  the  fact  that  the  evidence  does  not 
sustain  the  special  damages  claimed,  does  not  entitle  defendant  to 
the  general  charge,  as  such  damages  as  the  law  Implies  to  have 
accrued  from  the  wrong  complained  of  may  be  recovered  under  the 
general  claim. — Birmingham  Realty  Co.  v.  Thomason,  535. 

Same;  Special. — A  specification  of  damage  is  required  only  as 
to  special  damages — those  of  an  unusual  or  extraordinary  nature, 
not  the  ordinary  consequence  of  the  wrong  complained  of. — lb.  535. 

DYING  DECLARATIONS. 

See  Homicide,  §  2a. 
DETINUE. 
See  Mortgages. 

Detinue;  Demand;  Necessity. — Unless  it  is  necessary  to  change 
a  rightful  possession  Into  an  unlawful  detention,  a  demand  Is  not  neces- 
sary to  authorize  one  to  maintain  detinue;  the  service  of  the  writ 
is  a  sufficient  demand  to  entitle  one  to  recover  the  property  sued 
for,  though  a  prior  demand  may  be  necessary  to  authorize  a  recovery 
of  damages  for  detention. — Black  v.  Sloatmb  M.  Co.,  440. 

Appeal  and  Error;  Harmless  Error;  Demand. — Where  damages 
for  detention  are  not  awarded,  the  mortgagor  cannot  complain  of  the 
failure  of  the  mortgagee  bringing  detinue  to  demand  possession  before 
suit.— /&.  440. 

ESTOPPEL. 

Estoppel;  Pleading;  Replication. — A  revocation  of  matters  of 
consent,  either  express  or  implied,  set  up  in  a  plea  of  estoppel  in 
an  action  for  damages,  or  any  other  matter  relied  upon  to  defeat 
the  operation  of  estoppel  is  properly  pleaded  by  way  of  replication. 
— Southern  I.  d  S.  Co.  v.  Acton,  502. 

Estoppel;  Instructions. — Where  the  action  Is  by  a  mortgagee 
of  the  tenant  against  the  tenant  and  his  landlord  for  the  conversion 
of  crops  alleged  to  be  covered  by  the  mortgage,  charges  asserting 
that  if  the  landlord  told  the  mortgagee  that  he  had  rented  land  to 
the  tenant  for  a  third  and  fourth,  and  was  not  going  to  advance  any 
supplies  to  make  the  crop,  he  was  estopped  from  claiming  any  right 
in  the  crop  except  the  third  and  fourth,  and  that  if  the  landlord 
and  the  tenant  stated  to  the  mortgagee  that  the  landlord  had  rented 
to  the  tenant  land  upon  the  third  and  fourth,  and  if  this  was  done, 
before  the  mortgagee  took  the  mortgage,  and  if  he  made  advances 
to  the  tenant,  the  landlord  was  estopped  to  claim  any  lien  for  ad- 
vances, and  would  have  a  lien  only  for  the  third  and  fourth,  failing 
to  hypothesize  that  the  mortgagee  relied  upon  or  was  inflaenced 
by  the  statements  referred  to,  it  being  an  essential  element  of 
estoppel  in  pais  that  the  person  invoking  it  had  been  Influenced  by 
and  has  relied  on  the  representation  or  conduct  of  the  person  sought 
to  be  estopped,  were  properly  refused. — Mc Adams  d  Co.  v.  Smith, 
et.  al.,  515. 

EVIDENCE. 
For  Evidence  in  particular  actions  or  crimes  see  that  title. 
1.  Opinion  and  Conclusion. 

Evidence;  Opinion;  Non  Expert. — ^Where  a  non  expert  is  shown 
to  be  acquainted  with  the  thing  about  which  he  testifies,  and  no 
special  training,  skill,  knowledge  or  experience  is  necessary,  such 
non  expert  Is  competent  to  express  his  opinion. — Key  v.  The  State,  2. 
fiome.— Where  one  has  lived  close  to  a  particular  store,  is 
familiar  with  the  surroundings,   and  knows  the  place  where  the 
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killing  occurred,  he  Is  competent  to  express  an  opinion,  as  to 
whether  the  light  from  the  store  on  a  dark  night  would  light  up 
the  place  where  decendent  was  killed,  since  such  an  opinion  is  but 
a  statement  of  a  fact  based  on  actual  knowledge,  or  gained  by  ex- 
perience.— Ih.  2. 

Evidence;  Expert  and  Opinion, — ^The  opinion  of  medicaj  ex- 
perts, who  have  examined  the  wounds.  Is  not  admissible  to  show 
the  relative  position  of  the  parties  to  the  difficulty,  one  to  the  other. 
—Rigell  v.  The  State,  46. 

Evidence;  Opinion, — Whether  or  not  a  defendant  was  innocent 
•f  the  killing  was  a  question  to  be  determined  by  the  Jury,  and  hence, 
a  witness  may  not  be  asked  if  the  defendant  was  not  innocent  of  the 
murder  so  far  as  he  knew. — Eaton  v.  The  State,  136. 

Evidence;  Opinion. — A  statement  as  to  the  kind  of  report  made 
by  a  firearm,  that  it  went  like  a  rifle,  was  but  a  mere  identification 
by  the  witness  of  the  sound  heard,  a  description  of  a  fact  of  which 
he  was  a  witness,  and  was  not  an  opinion. — Fowler  v.  The  State,  168. 

Evidence;  Conclusion. — Where  the  witness  did  not  recognize  the 
persons  doing  the  shooting,  it  was  not  competent  for  him  to  state 
that  because  of  prior  difficulties  he  judged  it  was  defendant  and  his 
Bon.— Smith  v.  The  State,  187. 

Same;  Opinion. — Where  a  witness  is  shown  to  be  qualified,  he 
was  competent  to  testify  rfs  to  the  carrying  distance  of  a  shotgun  of 
the  kind  used,  its  danger  zone,  and  that  it  would  not  cause  death  or 
serious  bodily  harm  at  a  distance  of  forty  yards,  when  loaded  with 
bird  shot— 76.  187. 

Evidence;  Opinion.— -Where  the  evidence  tended  to  show  that 
the  person  assaulted  had  attacked  the  defendant  with  a  knife,  cor- 
roborative evidence  of  that  fact  should  not  have  been  stricken  out, 
because  the  witness  could  not  say  positively  that  he  saw  a  knife, 
but  only  that  it  seemed  like  a  knife. — Trailer  v.  The  State,  217. 

Evidence;  Opinion. — It  was  incompetent  for  a  witness  to  testi- 
fy that  he  thought  the  defendant  was  driving  for  another. — Watson 
V.   The   State,   414. 

Evidence;  Opinion;  Conclusion. — Where  the  size  of  the  block 
which  fell  was  shown  as  was  the  distance  it  fell,  the  evidence  of  an- 
other employee  who  had  sawed  it  off  as  to  whether  it  would  be 
likely  to  knock  plaintiff  down  was  a  conclusion,  which  the  jury  was 
as  competent  to  draw  as  the  witness,  and  which  was  within  their 
province   to   determine. —A.  O.  8.  R.  R.  Co,  v.  'Seal,  591. 

2.  Self-Serving  Declarations. 

Same;  Self -Serving  Declarations. — Statements  made  by  defend- 
ant while  in  jail  when  offered  by  defendant  himself  are  to  be  re- 
garded as  self-serving  declarations  and  inadmissible. — Key  v.  The 
State,  2. 

3.  Explanatory  Facts. 

Evidence;  Explanatory  Facts. — Where  defendant  testified  that 
the  difficulty  between  he  and  decedent  grew  out  of  a  dispute  as  to 
whether  defendant  or  decendent  should  look  after  the  details  of  a 
shooting  scrape  that  had  previously  occurred  in  the  town,  and  that 
decedent  said  that  he  had  been  there,  and  that  defendant  should 
not  go  there,  the  fact  that  decedent  was  a  constable  was  admissible 
as  under  section  3328,  Code  1907,  he  was  a  conservator  of  the  peace. 
—Perry  v.  The  State,  7. 
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4.  Res  Gestae. 

Evidence;  Res  Gestae, — Where  defendant  testified  that  it  was 
about  an  hour  and  a  half  after  he  left  home  to  go  for  the  cows  that 
he  met  deceased  at  a  spring  near  which  the  killing  occurred,  what 
he  was  doing  before  he  reached  the  spring,  was  not  admissible  as 
of  the  res  gestae  or  otherwise. — Harris  v.  The  State,  33. 

Evidence;  Admissions;  Res  Gestae, — The  fact  that  after  de- 
fendant came  out  of  the  building  where  the  homicide  occurred,  he 
stated  to  a  witness  that  if  the  witness  said  anything  he  would  kill 
him,  is  admissible  as  an  admission,  and  as  of  the  res  gestae. — Bane 
V.  The  State,  59. 

Same;  Res  Gestae. — An  exclamation  by  the  deceased  immediate- 
ly after  he  was  shot  is  admissible  as  part  of  the  res  gestae. — Fowler 
V.  The  State,  168. 

Evidence;  Res  Gestae. — Where  a  defendant  is  jointly  indicted 
with  his  brother  for  murder,  but  separately  tried,  an  epithet  utter- 
ed by  one  brother  during  the  difficulty  to  the  deceased  was  a  part 
of  the  res  gestae,  and  admissible  as  against  the  other. — Morgan  v. 
The  State,  172. 

Same;  Res  Gestae. — A  remark  by  a  person  in  the  audience 
after  plaintiff  had  left  the  stage  was  hearsay,  and  not  a  part  of  the 
res  gestae  in  an  action  against  the  proprietor  of  a  theater  by  a 
patron  for  damages  for  the  use  to  him  by  an  employee  of  offensive 
language. — Interstate  Amus.  Co.  v.  Martin,  481. 

5.  Hearsay. 

Same;  Hearsay. — Whether  or  not  a  witness'  attention  had  been 
called  to  the  existence  or  non  existence  of  defendant*s  sanity  at  a 
time  when  witness  said  that  he  had  been  talking  to  defendant,  was 
capable  of  being  answered  by  what  had  been  said  to  witness  by 
another  or  others  with  reference  to  defendant's  mental  condition, 
and  was,  therefore,  objectionable  as  hearsay. — Harris  v.  The  State^ 
33. 

6.  Undisclosed  Motive    or  Intention. 

Same;  Undisclosed  Motive. — Under  the  rule  that  one  may  not 
testify  to  his  undisclosed  motive,  a  defendant  may  not  state  what 
was  his  motive  in  going  to  a  spring  where  he  killed  deceased. 
—Harris  v.  The  State,  33. 

Evidence;  Uncommunicated  Motive. — It  is  not  proper  to  permit 
a  witness  to  testify  as  to  an  uncommunicated  motive  or  purpose,  and 
hence,  a  question  to  a  witness  as  to  why  he  did  not  go  to  defendant 
and  tell  him  of  the  circumstances  of  taking  his  skiff  was  objec- 
tionable.—fl^ardin  V.  The  State,  215. 

Evidence;  Condition  of  Mind. — ^Where  the  action  was  against 
a  theater  proprietor  for  damages  for  offensive  language  addressed 
to  the  patrons  by  a  performer,  it  was  not  competent  for  the  patron 
to  answer  questions  as  to  whether  he  was  embarrassed  or  humiliated 
by  the  language  since  a  person  may  not  testify  as  to  the  effect  of  an 
occurrence  upon  his  mind  or  sensibilities. — Interstate  Amus.  Co.  v, 
Martin,  481. 

7.  Admissions  and  Confessions. 

Evidence;  Admission. — Admissions  made  by  a  defendant  are 
admissible  although  defendant  spoke  only  broken  English,  and  the 
witness  who  testified  to  the  admissions  could  only  understand  parts 
of  the  conversation,  since  one  testifying  to  an  admission  need  not 
detail  the  entire  conversation. — Descrippo  v.  The  State,  85. 
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8.  Former  Testimony. 

Same;  Former  Testimony;  Predicate. — ^A  witness  must  be  able 
to  state  with  substantial  accuracy,  the  entire  testimony  given  before 
he  can  be  permitted  to  testify  as  to  the  former  testimony  of  another 
witness. — Descrippo  v.  The  State,  85. 

9.  Commission  by  Another  of  Offense. 

Evidence;  Commission  of  Crime  hy  Third  Person. — ^Where  the 
evidence  comiectlng  defendant  with  the  commission  of  the  crime  was 
circumstantial,  defendant  may  show  by  direct  or  by  circumstantial 
evidence  that  another  person  committed  the  offense,  and  had  a 
motive  for  committing  It ;  as  where  the  evidence  was  circumstantial, 
that  accused  threw  a  bottle  from  a  train,  Injuring  a  child  on  a 
platform,  it  was  competent  for  defendant  to  show  that  a  third  per- 
son on  the  train  had  had  a  difficulty  with  a  negro  as  he  boarded  the 
train,  and  that  during  the  trip,  he  had  stated  that  he  would  throw 
a  bottle  at  a  negro  at  another  station,  and  that  before  reaching  the 
other  station  he  had  gathered  together  several  bottles  with  the  state- 
ment that  he  would  hit  the  first  nigger  he  saw,  and  that  shortly  after 
the  occurrence  at  the  station,  where  it  is  charged  defendant  threw 
the  bottle,  such  third  person  disappeared  from  the  locality  In  which 
he  lived.— i)at««  v.  The  State,  211. 

Same. — Where  there  Is  doubt  as  to  which  of  two  persons  com- 
mitted the  criminal  act.  It  may  be  dispelled  by  showing  that  the 
act  was  but  a  continuation  of  conduct  in  which  one  of  them  had 
been  engaged  just  prior  to  the  commission  of  the  act,  and  was  carry- 
ing out  Intentions  recently  expressed,  and  for  which  such  other  had 
made  preparations,  and  that  immediately  following  the  act,  such 
other  took  measures  of  protection  against  the  consequences  of  It 
to  himself.— 76.  211. 

10.  Weight  and  Sufficiency. 

Same;  Weight  and  Sufficiency. — ^The  testimony  of  an  eye  witness 
to  a  crime  Is  not  to  be  excluded  because  his  testimony  Is  no  more 
definite  or  certain  than  his  observation  warranted;  the  weight  and 
sufficiency  of  such  evidence  being  for  the  jury. — Trailer  v.  The 
State,  217. 

11.  Insanity. 

Evidence;  Insanity;  Presumption. — There  Is  no  presumption 
that  fitful  and  exceptional  attacks  of  insanity  are  continuous;  the 
presumption  of  continuous  Insanity  is  raised  only  by  proof  of  in- 
sanity of  a  chronic  or  permanent  nature. — CogbUl  v.  The  State,  22S. 

12.  Trailing  of  Dogs. 

Evidence;  Dogs;  Trailing. — Before  evidence  of  the  trailing  by 
dogs  is  admissible.  It  must  be  shown  reasonably  that  the  dogs  were 
trained  or  qualified  to  trail  human  beings. — Allen  v.  The  State,  228. 

13.  Foreign  Statutes. 

Evidence;  Foreign  Statute;  Certificate. — A  transcript  of  a  for- 
eign statute  properly  certified  by  the  Secretary  of  State  of  such 
state,  is  admissible  in  evidence  under  section  3988,  Code  1907. — Bon- 
ner V.  The  State,  236. 

14.  Handwriting. 

Evidence;  Handtoriting ;  Comparison. — ^Where  another  paper 
proven  or  admitted  to  be  genuine  is  properly  in  the  case  and  before 
the  court,  and  the  forgery  of  another  paper  is  at  Issue,  a  comparison 
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may  be  instituted  by  the  Jury  between  the  signature  of  the  genuine 
paper  and  the  signature  of  the  disputed  one,  but  not  between  the 
alleged  forged  paper,  and  an  extraneous  paper,  although  the  ex- 
traneous paper  may  be  shown  to  be  genuine. — King  v.  The  State, 
239. 

Same. — On  direct  examination,  a  witness  cannot  be  required  to 
write  his  name  in  the  presence  of  the  court  and  jury  In  order  that 
there  may  be  a  comparison  between  such  signature,  and  the  alleg- 
ed forged  signature,  as  that  would  be  permitting  him  to  make 
evidence  for  himself;  under  some  circumstances,  a  witness  who 
has  denied  a  signature  may  be  compelled  on  cross-examination  to 
write  his  name  for  purpose  of  comparison. — Ih.  239. 

Same;  Expert  Testimony;  Handwriting. — An  expert  may  com- 
pare two  signatures  and  express  his  opinion  as  to  the  genuineness 
of  the  one  claimed  to  be  forged,  but  a  non-expert  cannot  express  an 
opinion  on  the  genuineness  solely  from  a  comparison,  but  may  ex- 
press such  opinion  from  his  knowledge  of  the  handwriting  with 
which  he  is  familiar.— /6.  239. 

Evidence;  Documentary, — Where  a  sheriff  had  seized  a  quanti- 
ty of  liquor  under  a  search  warrant  and  could  not  remember  the 
description  of  it  without  a  reference  to  his  return,  which  he  stated 
he  knew  to  be  correct  when  he  made  it,  his  return  was  admissible 
as  a  means  of  refreshing  his  recollection,  as  well  as  independent 
documentary  evidence. — Patterson  v,  State^  420. 

15.  Notice. 

(a)     Mailing. 

Evidence;  Delivery  by  Mail;  Presumptions. — The  general  rule 
of  presumption  that  a  letter  addressed,  stamped  and  mailed  was  de- 
livered in  due  course  does  not  apply  In  such  a  case  as  this,  where 
the  solicitor  has  no  opportunity  to  deny  receipt  of  the  notice.  If  the 
presumptions  were  not  correct. — Cleghom  v.  The  State,  272. 

16.  Conservations. 

Evidence;  Part  Conversation;  Telephone  Message. — Where  It 
was  admitted  that  a  telephone  message  or  conversation  was  had  be- 
tween two  parties,  and  the  issue  was  what  was  said,  which  was  In 
dispute,  it  was  competent  for  a  witness  to  testify  as  to  what  she 
heard  one  of  the  parties  to  the  conversation  say  during  the  same. 
^Brooks  V.  The  State,  277. 

17.  Facts  or  Conclusions. 

Evidence;  Fact  or  Conclusion. — A  wife  testifying  on  the  trial 
of  her  husband  for  abandonment  may  state  that  he  is  an  able 
bodied  man.  as  this  is  a  statement  of  a  fact  and  not  a  conclusion. 
—Grantland  v.  The  State,  319. 

Same. — A  wife  cannot  testify  as  to  whether  or  not  the  husband 
left  her  without  just  cause,  as  the  same  would  -be  a  statement  of  a 
conclusion. — Ih.  319. 

Same. — As  to  when  a  husband  abandons  a  wife  involves  a  ques- 
tion of  intent  on  the  part  of  the  husband,  and  the  jury  must  as- 
certain this  from  the  evidence,  although  it  might  be  proper  to  ask 
when  the  husband  left  as  fixing  the  time.— 76.  319. 

18.  Other  Offenses. 

Evidence;  Other  Offenses.—Where  defendant  had  been  tried 
and  convicted  a  few  days  before  for  selling  whisky  to  the  same  wit- 
ness, it  was  not  proper  to  show  by  that  witness  on  a  second  trial 
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that  he  had  purchased  whisky  from  defendant  on  an  occasion  other 
than  the  one  alleged  In  the  indictment.— Ham^mocA;  v.  The  State,  367. 
Same;  Relevancy. — Irrelevant  evidence  is  properly  excluded  on 
any  trial.— /&.  367. 

19.  Parol. 

Evidence;  Parol;  Extension  of  Time, — A  parol  agreement  by  a 
creditor  to  extend  the  time  of  payment  of  a  debt,  is  valid,  if  based 
upon  a  sufficient  consideration,  without  giving  any  new  or  additional 
obligation  for  the  debt.— iS'^arr  Piano  Co.  v.  Baker,  449. 

20.  Expert. 

Same;  Expert. — A  person  not  shown  to  have  any  special  knowl- 
edge rendering  him  capable  of  expressing  an  expert  opinion,  was  not 
competent  to  testify  whether  a  block  of  certain  size  falling  a  certain 
distance  would  he  likely  to  knock  down  one  struck  by  it. — A.  G.  8. 
R.  R.  Co.  V.  Neal,  591. 

21.  Value. 

Evidence;  Opinion;  Value. — ^The  opinion  of  witnesses  Is  admis- 
sible to  show  market  value  as  distinguished  from  market  price,  to 
aid,  but  not  to  control  the  judgment  or  opinion  of  the  Jury. — Cleve- 
land V.  Wheeler,  645. 

Same;  Effect. — In  an  action  for  a  breach  of  contract  to  pur- 
chase timber,  the  testimony  of  a  witness  that  Its  market  value  was 
from  $2.00  to  $2.50  per  M.  feet.  Introduced  for  the  purpose  of  com- 
plying with  the  rule  that  plaintiff's  measure  of  damages  was  the 
difference  between  the  market  value  of  the  timber  at  the  time  of 
the  breach,  and  the  agreed  price,  was  In  the  nature  of  an  opinion  and 
subject  to  the  rule  that  the  jury  were  entitled  to  deal  with  the  testi- 
mony of  any  or  all  of  the  witnesses  as  to  the  value  of  the  timber,  aa 
It  saw  fit,  giving  It  credence  or  not  as  their  own  experience  or  gen- 
eral knowledge  of  the  subject  might  dictate. — lb.  645. 

EXCHANGE  OF  PROPERTY. 

Exchange  of  Property;  Rettclssioti ;  Instruction. — in  an  action  of 
detinue  by  a  party  to  a  horse  trade  to  recover  the  property  traded  by 
him  because  of  the  other  party's  fraudulent  representation,  a  charge 
asserting  that  if  defendant  only  stated  that  the  mules  traded  by 
him  were  all  right  and  sound,  this  would  be  a  guarantee  or  repre- 
sentation, such  as  would  constitute  fraud,  and  authorize  plaintiff 
to  rescind  and  recover  his  mules,  and  that  the  verdict  should  be  for 
defendant,  was  properly  refused  as  being  contradictory  in  terms. — 
Pritchett  V.  Fife,  462. 

Same. — In  such  an  action,  a  charge  asserting  that  unless  the 
jury  was  reasonably  satisfied  from  a  preponderance  of  the  evidence 
that  the  defendant  did  not  make  any  representation  as  to  the 
soundness  of  the  mule  traded  by  him.  their  verdict  must  be  for  the 
defendant,  probably  did  not  state  the  proposition  intended  to  be 
stated,  and  was  properly  refused. — lb.  462. 

EXECUTIONS. 

Execution;  Process;  Trial  of  Property. — In  a  proceeding  under 
section  6039,  et  seq..  Code  1907,  a  plaintiff  must,  to  make  out  ft 
prima  facie  case  present  the  process  under  which  the  levy  was  mad«, 
and  If  the  process  is  void  upon  its  face,  plaintiff  is  not  entitled  to 
recover.— Jordan  Bros.  v.  Gordon,  479. 
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Same;  Validity, —Where  the  execution  does  not  state  the  name 
of  the  plaintiff  in  whose  favor  the  execution  was  issued,  or  in  whose 
favor  the  Judgment  was  rendered,  on  which  the  execution  was  based, 
it  is  void  on  Its  face.— /&.  479. 

EXPLOSIVES. 

Explosives;  Injuries;  Pleading. — ^The  2nd  count  of  the  com- 
plaint charging  that  defendant's  servants  or  agents  acting  within 
the  scope  of  their  authority,  knowing  that  the  blksting  would  frighten 
and  endanger  plaintiff  and  his  family,  and  damage  his  property  by 
casting  rock  thereon,  wantonly  caused  rock  or  stone  to  be  cast  on 
his  premises,  was  not  subject  to  the  objection  that  it  charged  wanton 
injury  from  conduct  which  did  not  amount  to  wantonness. — BimUnif' 
ham  Realty  Co.  v.  Thomason^  535. 

Same;  Evidence, — Where  the  complaint  alleged  an  interference 
with  the  right  of  plaintiff  to  enjoy  his  residence  in  comfort  and 
safety  to  himself  and  family,  evidence  as  to  the  ages  of  his  children 
was  admissible  to  show  the  nature  and  extent  of  the  violation  of 
his  right.— /6.  535. 

Same;  Damage, — A  corporation  whose  servants  are  blasting 
under  circumstances  amounting  to  a  nuisance,  is  liable  for  fright, 
sense  of  personal  danger,  and  other  mental  suffering  on  the  part 
of  one  whose  premises  are  invaded  by  stone  thrown  down  by  the 
blast,  and  not  merely  nominal  damages  as  in  the  case  of  an  isolated 
nuisance. — Ih.  535. 

ELECTION  OF  OFFENSETS. 

See  Criminal  Law,  §  10. 

FALSE  PRETENSE. 

False  Pretense;  Elements;  Signature  to  Written  Instrument, — 
The  offense  denounced  by  section  6921,  Code  1907,  is  complete  when 
the  signature  is  obtained  with  intent  to  injure  or  defraud,  and  the 
fact  that  defendant  afterwards  paid  the  note,  would  not  make  him 
the  less  guilty ;  if  the  signature  was  obtained  without  intention  to  de- 
fraud, and  afterwards  through  neglect  or  misfortune  defendant  fail- 
ed to  pay  it,  and  the  person  whose  signature  he  obtained  had  to 
pay  the  note,  the  defendant  would  not  be  guilty  of  intent  to  injure  or 
defrau(}  when  he  obtained  the  signature. — Bonner  v.  The  State,  23ft. 

Same;  Evidence. — In  a  prosecution  under  section  6921,  Code 
1907,  the  facts  that  the  party  whose  name  was  so  obtained  had  to 
pay  the  note,  and  that  defendant  had  never  paid  it,  were  not  admissi- 
ble, since  the  offense  was  complete,  if  committeed,  at  the  time  the 
signature  to  the  note  was  obtained. — lb,  236. 

Same. — Where  the  prosecution  was  for  obtaining  the  signature 
of  a  certain  person  to  a  note  by  false  pretense  as  to  the  ownership 
of  land,  a  mortgage  given  by  defendant  was  admissible  as  showing 
that  he  had  already  parted  with  his  title  to  the  land.— 75.  236. 

Same. — Under  the  evidence  in  this  case,  it  was  a  question  for 
the  Jury  to  determine  whether  defendant  obtained  the  signature  with 
Intent  to  Injure  or  defraud  the  person  signing. — Ih,  236. 

False  Pretense;  Indictment;  Person  Defrauded, — An  indictment 
for  obtaining  an  insurance  policy  by  falsely  pretending  to  own  cer- 
tain property  should  show  whose  signature  was  thus  obtained,  and 
failing  therein,  is  demurrable. — Cheshire  v.  The  State,  253. 
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Fish  and  Oysters;  License. — Under  sections  9  and  41,  Acts  1911, 
p.  458,  the  non-payment  of  the  tax  fixed  by  section  9  is  a  misdemeanor, 
no  other  provision  is  made  for  its  euforcement — Mangelaorf  v.  The 
State,  302. 

FIXTURES. 

Fixtures;  House;  Land  of  Another;  Contract. — Where  a  house 
was  erected  by  a  party  under  an  agreement  with  the  then  owner  of 
the  land  that  it  should  remain  the  property  of  the  builder  and  might 
be  removed  by  him,  it  did  not  become  a  fixture  so  as  to  pass  under 
a  conveyance  of  the  land,  but  remained  a  chattel,  the  personal  prop- 
erty of  the  builder,  recoverable  by  him  in  detinue  as  other  personal 
chattel. — Roberts  v.  Caple,  444. 

Same;  Mortgage;  Directions ;  Removal. — Where  the  owner  of  the 
lot  had  mortgaged  it  to  secure  a  part  of  the  purchase  money,  and 
subsequently  agreed  w^ith  plaintiff  to  erect  a  house  thereon,  which 
should  remain  the  property  of  plaintiff,  removable  by  plaintiff  at  his 
election,  and  should  not  become  a  fixture,  such  agreement  did  not 
Impair  the  mortgage  security,  and  the  mortgagee  acquired  no  interest 
in  the  house  erected  under  such  subsequent  agreement. — lb.  444. 

FORGERY. 

Forgery;  Evidence. — Where  the  prosecution  was  for  forging  a 
check,  a  genuine  check  made  by  the  alleged  drawer  of  the  forged 
check  was  not  admissible  in  evidence. — King  v.  The  State,  239. 

Same. — Although  the  checks  themselves  are  not  admissible,  it 
was  competent  for  the  state  to  introduce  evidence  tending  to  show 
that  defendant  had  opportunity  to  observe  the  alleged  drawer's 
check,  and  that  the  drawer  had,  before  the  time  of  the  alleged  for- 
gery, given  defendant  genuine  checks. — lb.  239. 

Same;  Jury  Question. — The  evidence  examined  and  held  suffi- 
cient to  carry  the  case  to  the  Jury. — 76.  239. 

Same;  Indictment. — Under  an  Indictment  for  uttering  a  forged 
check,  knowing  It  to  be  forged,  a  defendant  could  be  convicted  if 
some  one  else  forged  the  clieck.  and  defendant  knowing  it  to  be 
forged  uttered  it  as  true. — lb.  239. 

Forgery;  Variance;  Description  of  Instrument. — Where  the  in^ 
dlctment  cliarged  the  forced  endorsement  of  a  check,  and  purported 
to  set  out  the  check  in  hiec  verim,  describing  it  as  numbered  66,490, 
and  dated  Dec.  2,  10 ,  there  was  a  fatal  variance  where  the  evi- 
dence showed  that  it  was  numl>ered  00,490,  and  dated  Dec.  3,  1911. — 
Bartlett  v.  The  State,  248. 

Same;  Indictment;  Description  of  Instrument. — In  a  prosecu- 
tion for  forgery,  the  indictment  may  set  out  the  forged  instrument  in 
hjec  verba,  or  according  to  Its  legal  tenor  and  effect. — lb.  248. 

Same;  Issue,  Proof  and  Variance. — Where  the  Indictment  sets 
out  the  instrument  alleged  to  have  been  forged  in  hrec  verba,  there 
must  be  practically  a  literal  correspondence  between  the  paper  offer- 
ed in  evidence,  and  the  one  set  out  in  the  indictment,  but  where  the 
Instrument  is  described  according  to  its  legal  tenor  and  effect,  sub- 
stantial proof  Is  sufficient — lb.  248. 

Same;  Evidence. — Under  section  6910,  Code  1907,  an  intent  to 
injure  or  defraud  is  an  element  of  forgery,  and  hence,  evidence  that 
the  defendant  endorsed  a  check  by  the  name  A.  B..  that  he  was 
identified  by  a  third  person  as  A.  B.,  whereupon,  the  bank  cashed 
the  check,  and  that  he  was  known  to  another  witness  as  J.  W.  B., 
would  not  support  a  conviction  for  forging  the  indorsement  without 
evidence  that  he  was  not  known  to  the  drawer  as  A.  B.,  or  was  not 
the  person  to  whom  the  drawer  intended  to  make  the  check  payable, 
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as  there  could  be  no  intent  to  injure  or  defraud,  if  he  was  the  in- 
tended payee,  although  the  name  which  he  endorsed  thereon,  was 
not  his  own.— /b.  248. 

iSame. — Usually  the  intent  to  injure  or  defraud  is  not  suscept- 
ible of  direct  or  positive  proof,  and  hence,  in  a  prosecution  for  for- 
gery it  may  be  established  by  inference  from  conduct,  In  the  light 
of  surrounding  circumstances. — /&.  248. 

Sa)itc. — Where  the  reasonable  inferences  from  the  undisputed 
evidence  were  consistent  with  defendant's  innocence  of  any  intent 
to  injure  or  defraud,  the  court  might  properly  direct  a  verdict  for 
defendant— 76.  248. 

FOREIGN   STATUTE'S. 

See  Evidence,  §  13. 
FRAUDS ;  STATUTE  OF. 

Frauds;  Statute;  Agreements  Not  to  he  Performed  Within  the 
Year. — A  verbal  contract  entered  into  in  August  or  November  for 
the  rent  of  land  for  one  year  to  begin  January  1,  following,  is  ob- 
noxious to  subdivision  1,  sec.  4269,  Code  1907,  since  it  is  not  to  be 
perlormed  within  twelve  months  from  its  making. — Phillips-Neely  M, 
Co.  V.  Banks,  549. 

Same;  Effect  of  Performance. — ^A  verbal  contract  when  fully 
performed  becomes  a  binding  contract  from  its  inception  under  the 
doctrine  of  relation,  although  originally  voidable  as  obnoxious  to 
the  statute  of  frauds. — lb.  549. 

GAMING. 

Gaming;  7'able;  Evidence. — ^Where  the  evidence  tended  to  show 
that  the  officers  went  into  defendant's  place  of  business  which  was 
full  of  men  of  both  colors  at  the  time,  and  found  defendant  at  the 
erd  of  a  pool  table  which  had  been  marked  off  as  a  crap  table,  and 
that  he  and  others  were  shooting  what  was  known  as  bank  dice, 
or  a  1  ank  crap  game,  it  was  suflPlcient  to  carry  to  the  jury  the  ques- 
tion of  his  guilt  of  keeping  a  gaming  table,  and  he  was  not  entitled 
either  to  the  general  charge  or  to  have  the  evidence  excluded. — Rob- 
inson V.  The  State,  435. 

Gaming;  Evidence. — ^The  admission  of  evidence  tending  to  prove 
that  the  place  was  arranged  for  gaming,  and  was  resorted  to  for 
that  purpose,  is  proper,  although  it  should  have  been  excluded  unless 
evidence  connecting  defendant  with  the  maintenance  of  the  place  be 
subsequently  introduced. — ^fin^o  v.  The  State,  306. 

Same. — In  a  prosecution  for  maintaining  a  gaming  table,  evi- 
dence that  before  a  witness  was  admitted,  some  one  looked  at  him 
through  a  peephole  In  the  door  in  the  stairway  leading  to  the  room, 
and  as  to  the  frequency  of  his  visits,  and  that  gambling  was  car- 
ried on  there,  is  admissible. — lb.  306. 

Same. — The  exclusion  of  an  answer  to  a  question  as  to  whether 
the  witness  had  ever  been  in  the  club-rooms  of  the  Beauvoir,  was 
proper,  as  there  was  nothing  on  the  face  of  the  question  to  suggest 
that  the  answer  could  throw  any  light  on  the  present  Inquiry. — lb, 
306. 

Same. — A  witness  who  rented  the  premises  In  which  the  device 
was  kept,  in  connection  with  the  defendant,  may  testify  that  there 
was  a  take  out  from  the  games  played  there. — lb.  306. 

Same;  Offense;  Nature. — T'nder  section  6985,  Code  1907,  proof 
of  fi^  ancial  profit  from  the  keeping  of  a  gaming  table  Is  not  necessary 
to  warrant  a  conviction,  it  being  sufficient  to  show  that  defendant 
participated  in  the  keeping  of  a  gambling  device. — lb,  306. 
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HANDWRITING. 

See  Evidence,  §  14. 
HOMICIDE. 
1.  Instructions. 

(a)   Self-Defense. 

Homicide;  Self-Defense;  Instruction. — Wliere  there  was  evi- 
dence tending  to  sliow  tliat  defendant  was  not  free  from  fault  in 
bringlrg  on  the  difficulty,  a  chiirge  requested  by  him  asserting  that 
If  he  had  stood  still  or  retreated,  he  would  have  suffered  death  or 
great  lodlly  harm,  then  he  had  the  right  to  advance  on  deceased 
and  cut  him.  was  properly  refused  as  failing  to  predicate  freedom 
from  fault. — Davis  v.  The  State,  1. 

Homicide;  Self-Defense. — Where  two  persons  enter  willingly 
into  a  difficulty,  each  seeking  to  gratify  his  passion  by  Inflicting 
injury  on  the  other,  either  Is  guilty  of  nmrder  if  he  kills  his  adver- 
sary, and  neither  may  rely  on  the  doctrine  of  self-defense. — Perry  v. 
The  State,  7. 

Same;  Instructions. — A  charge  on  self-defense  which  ignores 
the  necessary  element  of  freedom  from  fault  in  bringhig  on  the 
difficulty,  is  rightly  refused. — lb.  7. 

homicide;  Instruction;  Self-Defense. — Charges  on  self-defense 
which  ignore  in  hypothesis  defendant's  freedom  from  fault  in  bring- 
ing on  the  difficulty,  or  defendant's  duty  to  retreat,  if  retreat  was 
practicable  without  increasing  peril,  are  properly  refused. — Johnson 
V.  The  State,  14. 

Same;  Assuming  Facts. — Where  the  evidence  was  conflicting  as 
to  whether  defendant  was  in  danger  at  the  time  he  shot  deceased,  a 
charge  asserting  that  if  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  he  was  under  no  obligation  to  retreat  unless  he 
could  have  done  so  without  Increasing  his  peril,  or  with  reasonable 
safety,  assumes  the  fact  that  defendant  was  in  danger,  and  was, 
therefore,  properly  refused. — Ih.  14. 

Same;  Instructions;  Self-Defense. — Charges  predicating  a  ver- 
dict of  not  guilty  upon  a  finding  of  self-defense,  but  which  fall  to 
set  out  the  elements  constituting  self-defense,  are  properly  refused. 
— Garth  v.  The  State,  23. 

Same;  Self-Defense. — Where  the  deceased  became  the  assailant 
by  drawing  his  pistol,  defendant,  was  not  required  to  wait,  but  could 
act  on  appearances,  and  do  so  promptly. — Rigell  v.  The  State,  46. 

Homicide;  Self-Defense. — It  was  improper  to  refuse  a  charge 
asserting  that  If  the  circumstances  were  such  as  to  lead  a  reason- 
able man  to  believe  he  was  in  danger,  and  defendant  did  believe  it, 
he  was  Justified,  even  though  he  was  not  in  danger,  and  the  burden 
in  such  an  event  would  be  upon  the  state  to  prove  that  defendant 
was  without  fault  In  bringing  on  the  difficulty,  where  there  was 
evidence  to  which  such  charge  was  applicable. — Gibson  v.  The  State, 
56. 

Same;  Self-Defense;  Bodily  Harm. — A  charge  that  the  law 
gives  a  person  the  same  right  to  protect  himself  from  great  bodily 
harm,  as  from  death,  and  that  he  may  use  necessary  force  to  pro- 
tect himself  from  any  felonious  assault,  was  a  proper  statement 
and  should  have  been  given. — Bone  v.  The  State,  59. 

Same.— Where  a  charge  details  circumstances  justifying  de- 
fendant in  killing  in  self-defense,  and  then  concludes  with  the 
statement  that  the  burden  is  on  the  state  to  show  that  defendant 
was  not  free  from  fault,  it  was  open  to  the  construction  that  the 
burden  was  on  the  state  whether  or  not  the  defendant  had  dis- 
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charged  the  burden  upon  him  to  show  other  facts  justifying  the 
taking  of  life  in  self-defense. — lb.  59. 

Same. — A  charge  asserting  that  If  defendant  procured  a  gun 
for  the  purpose  of  returning  It  to  its  owner,  and  then  returned  to 
the  place  of  business  of  deceased  in  a  peaceful  manner  doing  nothing 
to  renew  a  former  difficulty,  he  was  not  thereby  deprived  of  his 
right  of  self-defense,  Is  properly  refused  as  giving  undue  promi- 
nence to  evidence,  and  as  being  argumentative. — 76.  59. 

Same;  Apparent  Necessity. — A  charge  asserting  that  it  was  not 
necessary  that  defendant  should  be  in  actual  danger,  or  that  retreat- 
ing would  really  have  increased  his  peril,  but  that  he  had  a  right 
to  act  upon  reasonable  appearances,  is  substantially  correct,  though 
not  entirely  clear. — lb.  59. 

Homicide;  Self -Defense ;  Duty  to  Retreat. — As  regards  the  Is- 
sue of  self  defense,  the  street  in  front  of  a  building  In  which  one 
is  employed  is  not  a  place  from  which  the  law  excuses  retreat  If 
it  can  be  done  in  safety.— Brafce  v.  The  State,  98. 

Same;  Belief  in  Danger, — Charges  predicated  on  a  bona  fide 
belief  In  danger  are  bad  if  they  fall  to  hypothesize  the  reasonable- 
ness of  the  belief.— 76.  98. 

Same;  Burden  of  Proof. — ^The  burden  Is  not  on  the  state  to 
show  that  there  was  a  reasonable  mode  of  escape  open  to  the  de- 
fendant which  he  could  have  taken  without  endangering  his  safety. 
—lb.  98. 

Homicide;  Self -Defense. — A  charge  on  self-defense  which  is  cal- 
culated to  convey  the  impression  that  one  was  never  under  a  duty  to 
retreat  beyond  the  confines  of  the  town  or  village  in  which  he  re- 
sided, was  properly  refused  since  the  law  puts  no  such  limitation 
on  the  duty  to  retreat  to  avoid  taking  the  life  of  another. — Kirk- 
tcood  V.  The  State,  109. 

Same;  Duty  to  Retreat;  Withdrai4>ing  From  Difficulty. — ^A 
charge  asserting  that  If  one,  after  becoming  involved  in  a  difficulty, 
retreated  therefrom,  or  went  away  from  his  adversary,  and  the  dif- 
ficulty terminated,  and  his  adversary  then  renewed  the  difficulty 
without  the  fault  of  him  who  had  retreated  from  the  original  dif- 
ficulty, then  the  duty  to  retreat  was  not  on  such  one  if  he  was  ap- 
parently in  danger  of  death,  could  have  been  understood  as  mean- 
ing that  one  who  was  in  danger  of  death  in  a  former  difficulty  was 
under  no  duty  to  retreat  when  his  adversary  renewed  the  difficulty 
although  ne  was  then  in  no  danger ;  hence,  such  a  charge  is  properly 
refused  as  misleading. — lb.  109. 

Same;  Instructions ;  Defense  of  Another. — A  charge  asserting 
that  defendant  should  be  acquitted  if  the  fatal  shot  was  fired  in  de- 
fense of  his  wife,  was  properly  refused  because  not  predicated  upon 
facts  or  circumstances  which  would  have  Justified  the  wife  in  taking 
life  in  self-defense.— (7fvcn«  v.  The  State,  122. 

Homicide;  Self -Defense;  Duty  to  Retreat. — A  charge  basing  an 
acquittal  as  a  part  of  its  predicate  on  a  finding  that  the  killing  was 
done  under  such  circumstances  as  to  justify  a  reasonable  man  In 
believing  that  he  could  not  have  retreated  without  increasing  his 
peril,  is  not  the  same  as  a  requested  charge  to  which  defendant  was 
entitled,  omitting  such  finding  from  its  predicate,  so  ,as  to  Justify 
its  refusal  on  the  theory  of  being  covered  by  written  charges  given. 
— Langston  v.  State,  129. 

Same. — In  regard  to  the  issue  of  self-defense,  one's  residence, 
or  the  curtilage  is  not  a  place  from  which  he  is  under  a  duty 
to  retreat. — lb.  129. 
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Same;  Self -Defense. — ^A  charge  asserting  that  if  the  Jury  have 
a  reasonable  doubt  whether  defendant  acted  in  self-defense,  he  is 
entitled  to  the  benefit  of  the  doubt,  did  not  define  the  elements  of 
self-defense  and  this  justified  its  refusal. — Davis  v.  The  State,  147. 

Same. — A  charge  asserting  that  the  burden  is  on  the  state  to 
show  that  defendant  was  the  aggressor  in  the  difficulty  which  led 
to  the  homicide  was  misleading  and  erroneous,  as  the  burden  is  not 
upon  the  state  to  show  this  until  defendant  has  introduced  evidence 
showing  that  he  was  in  imminent  peril,  and  could  not  safely  re- 
treat.—/?). 147. 

Homicide;  Self  Defense;  Jury  Question. — It  was  for  the  Jury 
to  say  whether  circumstances  made  it  necessary  for  defendant  to 
take  the  life  of  deceased  to  save  his  own,  or  to  save  his  person  from 
serious  bodily  harm,  or  whether  a  reasonable  belief  as  to  such  nec- 
essity existed,  although  the  evidence  of  the  state  did  not  contradict 
the  testimony  of  defendant,  who  was  the  only  eye  witness,  and 
although  defendant  was  free  from  fault  in  bringing  on  the  difficulty. 
—Olive  V.  The  State,  178. 

(b)  Degree. 

Same;  Instructions;  Degree. — It  is  incumbent  on  the  court  to 
charge  on  the  different  degrees  of  murder  since  section  7087,  Code 
1907.  requires  the  Jury  to  ascertain  the  degree  of  murder. — Key  v. 
The  State,  2. 

Homicide;  Provocation  to  Reduce. — The  killing  of  a  paramour 
of  one*s  wife  is  reduced  to  manslaughter,  whether  it  be  immediately 
after  detecting  him  in  the  act,  or  after  detecting  him  in  a  compro- 
mising position ;  the  difference  being  that  when  caught  in  the  act  the 
provocation  is  sufficient  as  a  matter  of  law,  while  in  the  other  in- 
stance its  sufficiency  Is  for  the  jury. — Rigell  v.  The  State, _46. 

Same;  Degree. — Where  the  verdict  was  for  manslaughter,  any 
error  in  instructions  as  to  passion  that  will  reduce  a  killing  to 
manslaughter  is  harmless. — lb.  46. 

Same;  Conviction  of  Loicer  Acquittal  of  Higher. — A  conviction 
of  manslaughter  is  available  as  an  acquittal  of  murder,  on  a  new 
trial,  after  reversal,  or  other  action  setting  aside  former  verdict. 
—Rigell  v.  The  State,  46. 

Same;  Degree;  Absence  of  Malice. — Under  section  7090,  one 
guilty  of  homicide  may  be  convicted  of  manslaughter  in  the  first 
degree,  although  he  acts  without  malice. — Conivill  v.  The  State,  82. 

Same;  Instruction  as  to  Degree;  Harmless  Error. — Where  the 
Jury  returned  a  verdict  of  manslaughter  in  the  first  degree,  charges 
given  dealing  with  murder  were  harmless  to  defendant  if  erroneous. 
Brake  v.  The  State,  98. 

Homicide;  Burden  of  Proof. — 'Where  the  Indictment  charged 
murder  the  defendant  could  be  convicted  of  lower  grades  of  the 
same  offense,  and  hence,  a  charge  directing  an  acquittal  unless  the 
Jury  believe  beyond  a  reasonable  doubt  that  defendant  is  guilty  as 
charged  in  the  indictment,  was  properly  refused. — Davis  v.  The  State, 
147. 

Same;  Degree;  Jury  Question. — The  question  of  the  degree  of 
the  homicide  is  a  question  for  the  Jury  where  the  evidence  is  such 
as  to  warrant  the  submission  to  the  Jury  of  the  guilt  or  innocence 
of  acused.— Oa've  v.  The  State,  178. 

(c)  Generally. 

Homicide;  Instruction. — Where  the  indictment  alleged  that  the 
killing  was  done  with  a  pistol,  a  charge  directing  an  acquittal  un- 
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less  the  proof  showed  that  the  killing  was  done  with  a  pistol,  was 
properly  refused,  since,  under  the  evidence  it  was  for  the  Jury  to 
say  whether  the  bullet  wounds  described  by  the  witness  were  pro- 
duced by  shots  from  a  pistol  or  some  other  weapon.  The  charge  was 
improper,  in  any  event,  for  although  the  killing  was  not  done  with 
a  pistol,  defendant  could  have  been  convicted  under  the  indictment 
for  a  felonious  assault. — Eaton  v.  The  State,  136. 

Same;  Burden  of  Proof;  Venue. — Where  the  indictment  charged 
murder,  an  Instruction  directing  an  acquittal  unless  the  Jury  believed 
beyond  a  reasonable  doubt  that  the  offense  charged  in  the 
indictment  was  committed  within  the  county  was  misleading,  since 
under  it,  the  defendant  could  not  be  convicted  of  manslaughter  even 
though  the  Jury  should  believe  that  that  offense  had  been  committed 
within  the  county.— Z>at>#«  v.  The  State,  147. 

2.  Evidence. 

(a)  Dying  Declarations. 

Homicide;  Dying  Declarations. — Statements  made  by  a  dece- 
dent under  a  sense  of  impending  dissolution  are  properly  admitted 
as  dying  declaration. — Key  v.  The  State,  2. 

Homicide;  Dying  Declarations. — Where  deceased  said  to  two 
witnesses  on  the  night  of  the  homicide,  and  to  two  others  the  next 
morning  that  he  could  not  get  well,  and  the  evidence  in  connection 
with  the  nature  of  the  wound  showed  that  he  entertained  no  hope 
of  recovery,  statements  made  to  such  witnesses  were  admissible  as 
dying  declarations. — Maloy  v.  The  State,  73. 

Same;  Or  edibility. — The  credibility  of  evidence  on  the  prelimi- 
nary proof  as  a  predicate  for  the  admission  of  dying  declarations 
is  for  the  trial  court. — Jh.  73. 

Same. — The  fact  that  a  witncvss  testified  to  contradictory  state- 
ments as  to  what  decedent  said  on  some  other  trial  or  some  other 
occasion  would  not  authorize  the  exclusion  of  the  declarations  If 
the  proper  predicate  had  been  laid  for  their  admission. — lb.  73. 

(b)  Generally. 

Homicide  Evidence. — Testimony  that  at  the  time  of  the  fatal 
diflficulty,  the  deceased  looked  like  a  drunken  man,  was  not  inadmis- 
sible as  a  conclusion. — Swain  v.  The  State,  26. 

Homicide;  Evidence;  Footprints. — Where  the  body  of  deceased 
was  found  near  a  tree  shortly  after  the  killing,  a  witness  who  visited 
the  scene  not  long  thereafter  could  testify  that  footprints  were 
found  about  the  tree,  In  connection  with  the  other  evidence  sur- 
rounding the  killing,  notwithstanding  the  further  proof  that  a  num- 
ber of  other  persons  had  been  about  the  tree  before  the  witness  got 
there;  the  weight  of  the  evidence,  when  taken  in  connection  with 
these  facts,  being  for  the  jury. — Harris  v.   The  State,  33. 

Same;  EtHdence. — It  was  permissible  to  show  that  when  de- 
ceased was  advised  by  one,  whom  deceased  told  that  he  had  an  en- 
gagement with  defendant's  wife  for  that  night,  to  be  careful,  he  ex- 
hibited a  pistol  and  said,  ''this  Is  my  protector,"  defendant  having 
testified  that  he  had  warned  deceased  to  remain  away  from  his 
home,  and  that  on  returning  home  that  night  saw  some  one  In  a 
compromising  position  with  his  wife,  and  on  following  him  Into  the 
back  yard,  and  inquiring  who  It  was,  deceased  drew  his  pistol.^ 
Rigell  v.  The  State,  46. 

Homicide;  Evidence;  Previous  Difficulty, — Tn  a  prosecution  for 
homicide,  evidence  that  a  person  present  took  defendant  away  from 
the  scene  of  a  former  difficulty  with  deceased  about  two  hours  before 
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the  killing,  was  not  objectionable,  but  defendant  is  not  entitled  on 
cross-examination  to  prove  the  details  of  such  former  difficulty. — 
Bone  V.  The  State,  59. 

Same;  Circumstances  Surrounding  Act. — Where  a  witness  testi- 
fied as  to  the  demeanor  of  defendant  when  he  came  to  deceased's 
place  of  business  just  prior  to  the  shooting,  stating  the  facts,  it  was 
not  proper  to  ask  him  if  there  was  anything  threatening  in  defend- 
ant's manner,  or  if  he  made  any  demonstration,  as  he  had  already 
testified  as  to  the  manner,  and  if  there  was  a  demonstration,  the 
facts  concerning  same  should  have  been  shown. — It),  59. 

Same;  Habits  of  Accused. — Where  it  was  showi.  that  defend- 
ant had  been  drtnking  at  the  time  he  killed  deceasea,  it  was  com- 
petent to  show  his  disposition  when  drinking. — Ih.  59. 

Homicide;  Evidence;  Prejudice. — Where  it  is  not  disputed  that 
defendant  killed  deceased,  the  admission  in  evidence  of  the  fact  that 
after  the  burial,  the  body  of  deceased  was  exhumed,  was  not  preju- 
dicial in  such  a  sense  as  to  require  a  reversal.  (Section  6264,  Code 
1907.  )--e/ofcn«on  r.  The  State,  71. 

Homicide;  Evidence;  Identity  of  Accused. — ^Where  the  homi- 
cide was  committed  just  outside  of  a  dance  hall,  and  the  evidence 
was  in  conflict  as  to  whether  defendant  had  fired  the  fatal  shot, 
and  it  appeared  that  he  had  previously  made  threats  against  de- 
ceased and  another  person,  the  fact  that  immediately  after  the 
shooting  defendant  entered  the  dance  hall  and  shot  at  such  other 
person  whom  he  had  threatened,  was  relevant,  both  as  a  part  of 
the  same  transaction,  and  as  tending  to  identify  the  defendant  as 
the  guilty  agent  in  the  other  shooting. — ConvAll  v.  The  State,  82. 

Homicide;  Evidence;  Threats. — Where  there  was  at  that  time 
no  evidence  of  any  overt  act  on  the  part  of  deceased,  or  any  attempt 
by  him  on  the  occasion  of  the  homicide  to  execute  a  threat,  it  was 
proper  to  exclude  a  question  as  to  whether  deceased  had  said  any- 
thing about  defendant  In  a  threatnening  way. — Boyett  v.  The  State, 
93. 

Same;  Former  Difficulty;  Details. — Where  the  state,  on  cross- 
examination  brought  out  the  fact  that  the  witness  and  the  deceased 
had  had  a  previous  difficulty  at  which  defendant  was  present,  it 
was  competent  for  defendant  on  redirect  examination  to  bring  out 
fhe  details  of  the  difficulty,  the  rule  being  that  where  one  party 
introduces  illegal  evidence,  his  adversary  may  rebut  it  by  testimony 
of  the  same  nature  and  character. — Ih.  93. 

Homicide;  Evidence. — Where  defendant  was  on  trial  for  the 
murder  of  his  second  wife,  the  causes  leading  up  to  the  death  of  his 
first  wife  were  immaterial  and  irrelevant. — Watts  v.  The  State,  115. 

Same;  Evidence;  Subsequent  Action  of  Defendant. — ^The  move- 
ments and  conduct  of  defendant  shortly  after  the  commission  of  the 
homicide  are  circumstances  properly  admitted  In  evidence. — Eaton  v. 
The  State,  136. 

Same;  Conspiracy;  Evidence. — The  evidence  examined  and  held 
sufficient  to  show  a  conspiracy  between  defendant  and  his  co-de- 
fendant to  commit  the  offense. — lb.  136. 

Homicide;  Evidence. — The  evidence  of  family  troubles  of  de- 
ceased was  not  admissible  as  showing  the  state  of  mind  of  deceased 
when  the  difficulty  was  in  no  way  connected  with  such  family 
trouble. — Morgan  v.  The  State,  172. 

3.  Province  of  Court  and  Jury. 

Homicide;  Province  of  Court  and  Jury, — Where  the  evidence 
was  such  that  inferences  could  be  reasonably  drawn  therefrom  which 
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would  authorize  a  verdict  of  guilty  of  murder  in  the  second  degree, 
the  general  charge  for  defendant  cannot  be  properly  given. — C^arth 
V.  The  State,  23. 

4.  Insanity. 

Same;  Insanity. — Where  the  defense  was  insanity,  superinduced 
by  receipt  of  information  by  defendant  of  the  deceased's  miscon- 
duct towards  defendant's  wife,  during  his  absence  from  home,  evi- 
dence concerning  deceased's  movements  preceding  and  following  his 
entry  into  defendant's  residence  on  the  occasion  of  the  alleged  mis- 
conduct, was  irrelevant,  in  the  absence  of  any  evidence  or  claim  that 
defendant  was  subjected  to  a  mentally  disturbing  influence  other 
than  by  his  receipt  of  information  as  to  what  bad  occurred  at  his 
home  during  his  absence  at  the  time  of  such  claimed  misconduct. — 
Harris  v.  The  State,  33. 

Same;  Mental  Capacity, — Witnesses  w^ho  are  familiar  with  a 
person  whose  sanity  is  in  question,  and  who  are  shown  to  have 
had  opportunity  to  observe  the  appearance  and  demeanor  before  and 
after  the  occurrence  claimed  to  have  affected  his  mental  condition, 
may  properly  give  their  opinion  as  to  the  sanity  or  insanity  of 
such  person. — lb.  33. 

Same;  Punishment;  Instruction. — Where  the  defendant  was 
found  guilty  of  manslaughter  and  sentenced  to  the  penitentiary  for 
five  years,  he  was  not  harmed  by  the  error  of  the  court  in  instruct- 
ing the  jury  that  they  mis?ht  for  that  crime  assess  any  term  between 
two  and  ten  years. — 76.  33. 

Same;  Instruction. — A  charge  asserting  that  If  the  jury  were 
reasonably  satisfied  from  all  the  evidence  that  at  the  time  of  the 
killing  defendant  was  under  duress  of  such  mental  disease  that 
he  could  not  resist  the  impulse  to  shoot  deceased,  and  that  the 
shooting  was  related  to  the  mental  disease  closely  in  cause  and 
effect,  then  they  should  acquit  him  on  his  plea  of  not  guilty  by  reason 
of  insanity,  was  objectionable  for  failure  to  hypothesize  that  the 
shooting  was  a  result  or  effect  to  be  attributed  to  defendant's  mental 
unsoundness  as  its  sole  cause,  besides  using  an  expression  which 
did  not  clearly  convey  any  meaning. — lb.  33. 

Same;  Insanity. — W^here  defendant  had  introduced  proof  in  sup- 
port of  his  plea  of  insanity,  the  court  properly  permitted  the  state  to 
introduce  evidence  tending  to  show  the  sanity  of  defendant. — Watts 
V.  The  State,  115. 

5.  Retreat  and  Burden  of  Proof. 

Homicide;  Retreat;  Duty;  Burden  of  Proof. — The  state  does 
not  have  the  burden  of  showing,  in  a  homicide  case  that  defendant 
could  have  retreated  without  increasing  his  peril. — White  v.  The 
State,  43. 

Same;  Duty  to  Retreat. — ^A  person  in  his  home  Is  under  no  duty 
to  retreat  before  an  assailant,  who  Is  a  trespasser. — Rigell  v.  The 
State,  46. 

6.  Aiding  and  Abetting. 

Same;  Aiding  and  Abetting. — Where  both  defendant  and  his 
father  participated  in  the  encounter  with  deceased,  it  was  for  the 
jury  to  determine  from  the  evidence  which  party  started  the  flght, 
and  whether  defendant  aided,  abetted,  assisted  or  encouraged  his 
father,  and  If  he  did,  and  his  father  was  guilty,  the  defendant  was 
guilty,  though  the  father  may  have  struck  the  fatal  blow,  and 
though  there  may  not  have  been  a  conspiracy. — Maloy  v.  The  State, 
73. 
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Same;  Persons  Liable;  Aiding  and  Abetting, — Under  the  facts  In 
this  case  defendant  was  responsible  for  the  acts  of  his  co-defendant 
only  if  they  were  acting  in  concert,  either  as  the  result  of  a  previously 
formed  conspiracy  or  a  presently  created  understanding,  or  if  de- 
fendant connived  or  consented  to  the  shooting,  or  encouraged  it  either 
by  words  or  conduct. — Oivens  v.  The  State,  122. 

Same;  Evidence;  Attendant  Circumstances. — Where  the  shot  was 
fired  by  a  co-defendant  in  the  presence  of  the  defendant,  the  shooting 
by  the  co-defendant  was  admissible  as  a  part  of  the  res  gestae,  and 
as  tending  to  show  defendant's  connection  therewith. — lb,  122. 

Same;  Aiding  and  Abetting, — One  who  is  present  at  the  com- 
mission of  a  homicide  In  pursuance  of  a  common  enterprise  or  ad- 
venture, having  in  contemplation  the  commission  of  the  offense 
charged,  to  render  assistance  if  necessary,  or  to  support  or  encourage 
by  his  acts,  words,  or  presence,  the  acts  and  doings  of  the  perpetrator, 
is  an  aider  or  abettor. — Eaton  v.  The  State,  136. 

Same. — A  charge  asserting  that  if  one  assists  or  encourages 
another  by  his  presence  consciously,  knowingly,  purposely,  knowing 
that  the  other  understands  that  he  is  there  as  an  encourager,  such 
one  is  an  accomplice,  though  he  does  not  lift  a  hand,  is  a  reasonably 
correct  statement  of  the  law  on  that  subject. — lb,  136. 

7.  Involuntary  or  Accidental. 

Homicide;  Involuntary  Manslaughter;  Unlawful  Act. — One  who 
intentionally  points  a  gun  at  another,  which  is  unintentionally  dis- 
charged, killing  such  other,  is  guilty  of  at  least  involuntary  man- 
slaughter, since  he  was  engaged  In  an  unlawful  act. — Bynum  v.  The 
State,  70. 

Same;  Negligence. — One  who  is  grossly  careless  in  the  handling 
of  a  gun,  which  is  unintentionally  discharged,  resulting  in  the  kill- 
ing of  another,  is  guilty  of  at  least  involuntary  manslaughter,  even 
though  he  did  not  intentionally  point  the  gun  at  the  deceased. — lb. 
79. 

Same;  Accidental  Killing. — Where  there  was  no  evidence  to 
show  that  the  killing  was  the  result  either  of  the  accidental  dis- 
charge of  a  gun  while  defendant  was  intentionally  pointing  it  at 
another,  or  of  gross  carelessness  in  handling  the  gun,  but  the  ten- 
dencies of  the  evidence  were  that  it  was  either  an  intentional  or  an 
entirely  accidental  homicide,  defendant  was  entitled  to  an  instruc- 
tion asserting  that  unless  the  jury  believed  beyond  a  reasonable 
doubt  the  defendant  flred  the  shot  intentionally,  or  if  they  believed 
it  was  accidentally  fired,  they  must  acquit  the  defendant. — lb,  79. 

8.  Drunkenness  as  Excuse. 

Same;  Excuse;  Drunkenness. — Voluntary  drunkenness  is  no 
excuse  for  a  homicide. — Convnll  t>.  The  State,  82. 

9.  Participation  by  Accused. 

Same;  Participation  by  Accused. — Where  the  actual  killing  was 
done  by  another,  a  charge  requiring  an  acquittal  unless  the  Jury 
should  find  that  the  shot  was  fired  with  the  preconceived  knowledge, 
assent,  connivance  and  agreement  of  defendant,  was  erroneous  as 
requiring  all  these  elements  to  be  found,  while  one  would  have  been 
sufficient.— Gtrew*  v.  The  State,  122. 

Homicide;  Participation  by  Accused;  Evidence. — Where  the  fatal 
shot  was  flred  by  the  step-son  of  the  defendant  almost  immediately 
after  defendant  had  knocked  deceased  down,  taken  in  connection 
with  the  other  evidence,  it  was  sufficient  to  carry  to  the  Jury  the 
question  as  to  whether  defendant  was  responsible  for  the  act  of  his 
step-son. — lb,  122. 
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Husband  and  Wife;  Abandonment. — ^At  common  law  It  was  not 
a  criminal  offense  for  a  husband  to  leave  liis  wife  without  means 
of  support. — Grantland  v.  State,  319. 

Same;  Criminal  Liability. — Where  a  husband  in  good  faith  pro- 
vides a  home  for  his  wife,  he  Is  not  guilty  under  subdivision  8,  section 
7843,  Code  1907,  where  the  wife  refused  to  follow  him,  unless  she 
is  unable  to  follow  him,  or  has  a  lawful  excuse;  to  excuse  him,  such 
refusal  must  be  predicated  on  a  bona  fide  invitation  from  him,  either 
expressed  or  necessarily  implied. — lb.  319. 

/Sfame.— Subdivision  8,  section  7843  of  the  Code  is  penal  and  must 
be  strictly  construed,  and  to  support  a  conviction  under  it.  the  Jury 
must  find  that  the  husband  was  an  able  bodied  man. — lb.  319. 

Same. — The  duty  of  a  father  to  support  a  minor  daughter 
ceases  when  she  marries,  and  that  duty  devolves  on  the  husband,  and 
if  the  husband  abandon  her  without  just  cause,  leaving  her  without 
suflFicient  nirans  he  is  guilty  of  vagrancy,  although  her  father  sup- 
ports her  after  the  abandonment. — lb.  319. 

Same;  Evidence. — A  husband  on  trial  for  the  abandonment  of 
his  wife  cannot  testify  that  since  his  marriage  he  has  been  ready 
and  willing  to  provide  for  his  wife,  as  a  witness  may  not  testify  to 
uncommunicated  motives  or  intentions. — lb.  319. 

IDEM  SONANS. 

See  Names. 
INDICTMENT  AND  INFORMATION 

In  particular  crimes,  see  that  title. 

1.  Rcciuisites  and  Sufficiency. 

Indictment  aud  Information;  Objection;  Sufficiency. — tender 
section  7572,  Code  1907,  and  Acts  1909,  p.  315,  section  23,  an  objec- 
tion to  an  indictment  on  the  ground  that  the  grand  jurors  were 
not  drawn  in  the  presence  of  the  proper  officers,  must  be  raised 
by  a  plea  in  abatement  and  cannot  be  raised  by  motion  to  quash. 
—SK-ain  V.  The  State,  20. 

Same;  Caption.— Vu^er  section  7131,  Code  1907,  the  caption  of 
an  indictment  is  not  the  mere  marginal  statement  usual  in  such  an 
instrument,  but  is  an  entry  of  a  record  showing  the  organization  of 
the  court,  when  and  where  held,  and  the  names  of  the  jurors. — lb. 
20. 

Same:  Sufficiency;  Signature. — Where  the  record  shows  that 
David  Hester  was  foreman  of  the  grand  jury  which  returned  the 
indictment,  an  indictment  signed  by  D.  M.  Hester,  as  foreman.  Is 
not  subject  to  motion  to  quash,  where  it  appeared  that  David  Hester 
and  D.  M.  Hester  were  one  and  the  same  person. — lb.  26. 

Same;  Description  of  Deceased. — An  indictment  describing  the 
deceased  as  John  Elmore,  alias  alias  John  Elmore,  Dutch  John,  is 
not  defective  for  failing  to  allege  that  any  of  the  names  mentioned 
was  deceased's  true  name  or  that  his  true  name  was  unlcnown  to 
the  grand  jury. — lb.  26. 

Indictment  and  Information;  Form^il  Requisites;  Signature. — 
The  failure  of  the  solicitor  to  sign  the  indictment  did  not  aflTect  Its 
validity  where  the  indictment  bore  the  endorsement,  "a  true  bill,** 
and  was  duly  signed  by  the  foreman  of  the  grand  jury. — Boyett  v. 
The  State,  93. 

Same;  Filing;  Endorsement.— Under  section  7152,  Code  1907,  an 
endorsement  on  an  indictment  "filed  this  7th  day  of  September, 
1910,  B.,  Clerk.,"  was  in  literal  compliance  with  the  terms  of  the 
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statute,  and  sufficient,  although  without  the  statement  that  the 
filing  was  done  in  open  court,  as  the  word  "filed"  as  used  in  the 
statute  means  that  it  was  filed  in  open  court. — 7&.  93. 

Same. — ^The  provisions  of  section  7152,  as  to  filing  indictment 
are  directory,  and  a  failure  of  the  clerk  to  make  any  such  endorse- 
ment, would  not  render  the  Indictment  invalid. — lb.  93. 

Indictment  and  Information ;  Description  of  Decedent;  Variance. 
— Under  section  7134,  Code  1907,  an  indictment  is  sufficient,  and 
there  is  no  variance,  if  it  describes  the  person  killed  by  a  name 
by  which  he  was  known  and  called,  and  by  which  defendant  knew 
him,  though  it  was  not  his  true  name. — Langston  v.  The  State,  129. 

Indictment  and  Information;  Duplicity;  Statutory  Offense.— 
Where  a  statutory  offense  may  be  committed  in  one  or  more  of  sev- 
eral different  ways,  an  indictment  may  charge  its  commission  in  any 
or  all  the  ways  specified  in  a  single  count. — Sanford  v.  The  State, 
245. 

Same;  Issue;  Proof  and  Variance. — Where  the  statute  mentions 
several  acts  disjunctively  as  constituting  the  same  offense,  subject 
to  the  same  punishment,  an  indictment  charging  all  the  acts  conjunct- 
ively in  form,  may  ie  construed  as  charging  them  disjunctively  in 
fact,  and  proof  of  either  of  the  acts  charged  will  sustain  the  indict- 
ment ;  hence,  a  failure  to  prove  them  all  will  not  result  in  a  material 
variance. — lb.  245. 

Indictment  and  Information;  Sufficiency. — An  indictment  should 
set  out  the  facts  constituting  the  offense  In  ordinary  and  concise  lan- 
guage in  such  a  way  as  to  enable  a  person  of  common  understand- 
ing to  know  with  a  degree  of  certainty  what  is  intended  to  be  charged. 
(Section  7134,  Code  1907.)  The  indictment  In  this  case  examined 
and  held  not  to  contain  an  intelligent  statement  of  any  offense. — 
Cheshire  v.  The  State,  253. 

Indictment  and  Information:  Name  of  Accused;  Middle  Initial. 
— The  omission  of  a  middle  initial  in  an  indictment  in  the  name  of 
accused  is  not  material. — Robinson  v.  The  State,  435. 

Same;  Plea;  Evidence  Admissible. — Where  the  indictment  des- 
ignated the  defendant  as  Jim  Robertson,  alias  Jim  Robinson,  whose 
name  is  to  the  grand  jury  otherwise  unknown,  it  was  a  matter  of 
evidence  under  the  plea  of  not  guilty  that  the  grand  jury  had 
knowledge  of  facts  as  to  his  true  name. — lb.  435. 

Indictment  and  Information;  Alternative  Charges. — Alternative 
averments  in  an  indictment  must  each  present  an  indictable  offense, 
and  an  indictment  is  bad  in  toto  where  one  of  the  alternatives  does 
not  charge  an  offense. — Abcrcrombie  v.  The  State.  326. 

Same:  Effect. — An  indictment  charging  that  defendant  did  over- 
ride, overload,  deprive  of  necessary  sustenance,  cruelly  beat,  mutilate 
or  kill  a  mule,  was  bad  in  toto  as  under  it,  the  adverb  'cruelly"  did 
not  qualify  the  word  "kill"  so  as  to  bring  it  within  the  purview  of 
section  6232.-/6.  326. 

Indictment  and  Information;  Exceptions ;  Necessity  of  Negativ- 
ing.— Where  a  proviso  or  exception  is  set  out  In  a  separate  clause  or 
section,  from  that  creating  and  defining  an  offense,  it  is  not  necessary 
to  negative  the  exception  by  averment  in  the  indictment. — McLeod, 
et  ah  V.  State,  329. 

Same;  Motion  to  Quash;  Evidence  Before  Grand  Jury. — Where 
there  was  competent  evidence  before  the  grand  jury  to  support  a 
valid  finding  of  the  offense  charged,  the  indictment  will  not  be 
quashed,  although  there  was  an  absence  of  evidence  before  the 
grand  jury  to  support  an  unnecessary  allegation  of  the  indictment. 
—76.  329. 
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Same;  Sufficiency. — ^Where  there  was  legal  evidence  before  the 
grand  jury  to  support  a  valid  finding  of  the  offense  charged,  the  suf- 
ficiency of  such  evidence  could  not  be  inquired  Into  on  motion  to 
quash.— /&.  329. 

Indictment  and  Infortnation;  Disjunctive  or  Alternative  Aver- 
ment.— Alternative  averments  in  an  indictment  must  each  charge  an 
Indictalle  offense,  and  if  one  or  more  fail  to  charge  such  offense, 
the  indictment  is  bad.— i)i>  t;.  The  State,  338. 

Same. — If  an  indictment  contains  disjunctive  averments  in  the 
same  count,  it  is  defective  unless  each  separate  alternative  charge  is 
alleged  with  certainty,  particularity  and  deflniteness. — lb,  338. 

Same;  Curing  Defect. — Where  the  indictment  contained  more 
than  one  count,  containing  alternative  averments,  one  of  which  fail- 
ed to  charge  an  offense,  the  defects  could  not  be  cured  by  an  elec- 
tion on  the  part  of  the  state  to  prosecute  only  on  the  other  alterna- 
tive averment. — lb.  338. 

Same;  Amendment. — An  indictment  is  the  act  of  the  grand  Jury 
and  cannot  be  amended  without  the  consent  of  defendant  even  as  to 
immaterial  matters. — lb.  338. 

Same;  Statutory  Offense;  Language  of  Statute. — Under  Acts 
1911,  p.  11,  an  Indictment  charging  that  defendant  unlawfully  pur- 
chased one  iron  stove  and  five  pieces  of  iron  pipe,  "or  other  material 
or  fixtures  pertaining  to  a  house"  without  first  ha\'ing  complied  with 
the  statute,  was  fatally  defective,  since  it  Is  not  sufficient  to  charge 
an  offense  in  the  words  of  the  statute  creating  it,  when  in  defining 
or  specifying  the  offense  in  the  indictment,  only  the  general  terms 
of  the  statute  that  succeeds  particular,  designated  prohibited  acts  are 
used.— /&.  338. 

Indictment  and  Information;  Sufficiency. — An  indictment  drawn 
in  accordance  with  form  84,  section  7101,  Code  1907,  Is  sufficient  to 
charge  the  offense  denounced  by  section  7504,  Code  1907,  and  not 
subject  to  demurrer. — Smith  v.  The  State,  352. 

Indictment  and  Information;  Joinder  of  Offenses. — Different 
misdemeanors  charged  in  separate  counts  may  be  joined  in  one  in- 
dictment, although  they  do  not  belong  to  the  same  family  of  crime. 
-^Boatner  v.  The  State,  361. 

Indictment  and  Information;  Sufficiency;  Statute. — Under  sec- 
tion 29%,  Acts  1909,  p.  90,  an  indictment  charging  the  offense  in 
the  language  of  the  statute  is  good  against  demurrer. — Jefferson  v. 
The  State,  304. 

Indictment  and  Information;  Essentials;  Signing. — It  is  not 
essential  to  the  validity  of  an  indictment  that  it  be  signed  by  the 
solicitor,  and  the  fact  that  an  indictment  is  signed  by  defendant  as 
special  solicitor  did  not  render  the  indictment  subject  to  be  stricken 
or  quashed. — Brigman  v.  The  State.  400. 

Same. — The  fact  that  the  Indictment  is  signed  in  the  name  of 
the  defendant  as  special  solicitor  does  not  raise  the  presumption 
that  he,  and  not  the  person  whose  appointment  is  shown  by  the 
record,  acted  as  special  solicitor  in  the  proceedings  which  resulted' 
in  the  return  of  the  indictment  by  the  grand  jury. — lb,  400. 

2.  Service. 

Same;  Service. — The  return  of  the  sheriff  being  conclusive 
until  impeached,  a  motion  to  quash  the  venire  on  the  ground  that 
a  correct  copy  was  not  served  on  defendant,  was  properly  refused 
where  the  record  in  no  way  tended  to  show  that  the  copy  served 
was  not  the  correct  copy. — Sumin  v.  The  State,  26. 
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3.  Abatement. 

Indictment  and  Information;  Ahatement;  Grand  Jurors. — A 
plea  of  abatement  to  an  Indictment  on  tbe  ground  that  the  judge 
of  the  countj*  court  who  drew  the  grand  jury  was  not  notified  by  the 
clerk  as  required  by  section  15,  Acts  1909,  p.  310,  that  the  presid- 
ing judge  had  failed  to  draw  the  jurors  cannot  be  sustained  in  view 
of  section  23  of  the  same  act.-~2Vew?cn  v.  The  State,  182. 

4.  Offenses  Covered  by. 

Indictment  and  Information;  Attempt  to  Assault. — Where  the 
indictment  charged  an  assault  with  intent  to  commit  a  rape,  under 
sections  7315  and  6311,  the  jury  is  authorized,  if  they  believe  be- 
yond a  reasonable  doubt,  that  the  defendant  is  guilty  of  an  attempt 
to  commit  an  assault  with  intent  to  commit  rape,  to  so  find. — Burton 
V.  The  State,  295. 

INFANTS. 

Infants;  Action  Against;  Capacity. — An  action  of  detinue  is  in 
tort,  and  may  be  maintained  against  a  minor;  hence,  pleas  setting 
up  defendant's  minority  were  subject  to  the  demurrers  interposed. 
—Pritcliett  V.  Fife,  462. 

Same;  Action;  Pleading;  Defense. — Pleas  setting  up  defend- 
ant's incapacity  to  bind  himself  by  certain  stipulations  mentioned 
therein,  because  of  his  minority,  were  demurrable,  for  the  invalidity 
of  the  contract  as  against  the  defendant  did  not  prevent  it  also 
being  voidable  as  to  plaintiff  if  his  property  was  obtained  by  false 
representations  made  therein. — Ih.  462. 

INSANITY. 

As  a  defense,  see  Homicide,  §  4;  Charges  of  Court,  §  13;  Evi- 
dence of — Evidence,  §  11. 

INTOXICATING  LIQUORS. 

Intoxicating  Liquors;  Evidence;  Shipments. — ^The  fact  that 
just  after  defendant  was  seen  to  go  into  the  express  office,  a  wagon 
drove  up  to  the  office  and  received  four  cases  of  whisky  addressed 
to  defendant,  was  sufficient  to  submit  to  the  jury  the  determination 
of  defendant's  connection  with  that  shipment  of  whiskey. — Watson  v. 
The  State,  414. 

Same;  Possession  of  Liquor. — The  possession  by  defendant  of 
large  quantities  of  intoxicating  liquor,  and  shipments  made  to  him 
about  the  time  alleged  in  the  indictment  were  properly  admitted  In 
evidence  under  an  indictment  for  keeping  prohibited  liquors  for 
sale,  etc. — Il>.  414. 

Intoxicating  Liquors;  Evidence;  Claim. — Where  It  was  sho\^ 
that  the  sheriff  had  seized  a  large  quantity  of  liquor  from  a  room 
adjoining  defendant's  store,  an  aflPidavit  claiming  the  liquor  made 
by  defendant  after  the  seizure,  was  competent  in  a  prosecution  for 
violating  the  prohibition  law,  as  an  admission  of  his  keeping  the 
liquor  under  circumstances  prima  facie  constituting  an  unlH^-ful 
purpose,  under  section  4,  Acts  1909,  p.  64. — Patterson  v.  The  State, 
420. 

6fo»i€.— Where  a  large  quantity  of  liquor  was  found  in  a  room 
back  of  defendant's  store,  and  defendant  was  being  prosecuted  for 
violating  the  prohibition  law,  the  fact  that  the  room  was  enclosed 
by  a  high,  solid  fence,  was  admissible  as  a  circumstance  tending 
to  show  that  an  unlawful  business  was  being  carried  on. — lb,  420. 
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INTOXICATING   hlQVORS— Continued, 

S'ame. — As  showing  defendant's  possession  of  the  room,  and  the 
premises,  it  was  competent  to  show  that  defendant  Icept  live  stoclt 
in  the  enclosure  formed  by  the  fence. — lb.  420. 

tSame. — ^Where  the  sheriff  searched  defendant's  store  after  six 
o'cloclc,  l.ut  before  the  store  was  closed,  it  was  competent  to  show 
that  the  defendant  agreed  to  let  him  search  the  upstairs  room,  but 
that  he  refused  to  oi)en  a  little  room  at  the  lacli  of  the  store  where 
the  liquor  was  sul  setiuently  found,  as  Acts  1909,  p.  77.  permits  such 
a  search  where  the  premises  are  open,  the  room  being  a  part  of  the 
premises,  and  it  was  a  question  for  the  jury  whether  defendant's 
refusal  wns  for  the  reason  Ihat  he  had  no  control  over  the  property, 
or  that  the  sheriff  had  no  risrht  to  search,  or  whether  the  refusal 
was  in  order  to  conceal  the  liquor. — Ih.  420. 

Intoricating  Liquorn;  Evidence,  Revenue  TAeenae. — A  T'nited 
States  revenue  tax  stamp  authorizing  defendant  to  engage  in  the 
business  of  a  retail  liquor  dealer,  covering  the  place  and  time  in 
question,  is  admissible  In  a  prosecution  for  maintaining  an  imlaw- 
ful  drinking  place,  although  it  covererl  a  period  subsequent  to  the 
finding  of  the  indictment. — Tarpey  v.  The  State,  432. 

Intoxicating  TJqnors:  Evidence. — Where  a  witness  fixed  a 
date  of  purchase  subsequent  to  the  return  of  the  Indictment,  it  was 
competent  to  show  by  the  witness  that  the  purchase  was  before  tlie 
time  he  appeared  before  the  grand  Jury  which  returned  the  indict- 
ment.— Shan ey felt  v.  The  State,  370. 

Same;  Jury  Question. — Under  the  evidence  In  this  case,  the 
court  properly  submitted  the  question  of  defendant's  guHt  to  the 
jury  under  an  instruction  that  unless  they  believed  beyond  a  reason- 
able doubt  tliat  defendant  was  guilty  of  such  sale  within  twelve 
months  prior  to  the  finding  of  the  indictment,  they  should  find 
defendant  not  guilty.— /6.  370. 

Same. — Where  a  witness  testified  that  he  purcliased  whisky 
from  defendant  within  the  punishable  period,  this  would  sustain 
a  conviction  notwithstanding  the  witness  was  unable  to  state  what 
per  cent  of  alcohol  the  liquor  purchased  contained,  this  not  showing 
that  witness  did  not  Icnow  that  it  was  whisljy. — Ih.  370. 

Same. — ^Whisky  is  a  spiritous  liquor  within  the  statute  prohibit- 
ing the  sale  of  spirituous  liquors. — /ft.  370. 

Intoxicating  Liquors:  Indictment :  Time  of  Offense. — An  indict- 
ment in  the  Code  form  for  retailing  without  license  returned  October 
12,  1909,  should  have  specified  the  time  the  sale  was  made,  the 
period  covered  by  the  indictment  being  twelve  months,  and  the 
prohibition  law  not  having  gone  into  effect  until  January  1.  1909.  and 
failing  to  specify  the  time  was  defective;  after  the  lapse  of  the 
twelve  month  period  such  an  indictment  would  be  good. — Lester  t?« 
The  State,  376. 

Intoxicating  Liquors;  Evidence;  Quantity. — Where  the  prose- 
cution was  for  violating  the  prohibition  law,  It  was  proper  to  admit 
evidence  that  at  the  time  defendant  ordered  the  whisky,  part  of 
which  was  found  in  his  store,  he  ordered  48  half  pints. — Dunn  v.  The 
State,  382. 

Same. — ^Proof  that  defendant  kept  whisky  in  his  home,  not 
used  exclusively  for  a  dwelling  made  a  prima  facie  case  against  him^ 
under  the  express  provision  of  Acts  1909,  p.  81. — 76.  382. 

Same;  Jury  Question. — W^here  there  was  sufficient  evidence  to 
authorize  the  Jury  to  find  defendant  guilty  of  the  offense  charged, 
the  defendant  was  not  entitled  to  the  general  affirmative  charge. — 
lb.  382. 
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INTOXICATING  lAQVORS— Continued. 

Intoxicating  Liquors;  Unlawful  Drinking  Place;  Illegal  Fur- 
poses. —Under  section  5,  Acts  1909,  p.  10,  and  section  22,  Acts  1909, 
p.  74,  liquor  owned  by  a  member  of  an  Elk's  Club  and  kept  in  his 
locker  to  be  drunk  by  him  at  the  Club,  may  be  forfeited;  it  ap- 
pearing that  the  members  generally  kept  liquors  in  their  locker,  the 
maintenance  of  such  system  constituting  an  unlawful  drinking 
place  within  the  terms  of  the  statute. — Wallace  v.  The  State,  380. 

Intoxicating  Liquors;  Evidence;  Internal  Revenue  License. — A 
copy  of  the  stub  of  an  internal  revenue  license  and  tax  stamp  au- 
thorizing a  defendant  tx)  engage  in  the  retail  liquor  business,  accom- 
imnied  by  a  certificate  authenticating  it,  is  admissible  in  a  prosecu- 
tion for  violating  the  prohibition  laws. — Warrick  v.  The  State,  391. 

Same;  Beverage;  Evidence. — Where  it  was  shown  that  del  end- 
ant  had  procured  a  government  license  covering  the  place  and 
period  of  time  involved,  and  there  was  evidence  tending  to  show 
that  during  such  time  his  place  of  business  emitted  the  odor  of  a 
bar  room,  it  was  competent  to  show  that  the  beverages  sold  by 
defendant  were  of  the  color  of  whiskey  or  beer. — /&.  391. 

Intoxicating  Liquors;  Statutory  Provision. — Section  24,  Acts 
1909,  p.  86,  is  constitutional,  notwithstanding  there  is  no  purpose 
or  intention  on  the  part  of  the  party  carrying  such  liquors,  to  use 
them,  except  in  such  way  as  the  law  permits. — Williams  v.  The  State, 
394. 

Intoxicating  Liquors;  Evidence. — Evidence  in  this  case  exam- 
ined and  held  sufficient  to  require  a  submission  to  the  Jury  of  the 
question  of  the  guilt  or  innocence  of  defendant. — Sandlin  v.  The 
State,  396. 

Intoxicating  Liquors;  Keeping  for  Sale;  Ownership;  Evidence. — 
in  a  prosecution  for  keeping  prohibited  liquors  for  sale  or  deposit, 
neither  the  ownership  of  the  whisky,  which  was  found  in  the  cellar  of 
a  storeroom  where  defendant  as  general  manager  conducted  a 
business,  nor  the  opinion  on  that  subject  of  the  officer  who  seized  it, 
is  material.— Brf(7won  v.  The  State,  400. 

Same;  Place. — ^The  charge  of  keeping  prohibited  liquors  for  sale 
could  be  supported  by  showing  that  defendant  kept  liquors  stored  at 
the  place  named  In  the  indictment  as  to  which  ttie  state  offered  evi- 
dence, or  at  another  place  where  defendant  testified  that  he  kept 
liquor  which  he  received  during  the  period  covered  by  the  indict- 
ment—76.  400. 

Same. — ^Evidence  of  frequent  receipts  of  liquor  by  defendant 
in  considerable  quantities  furnishes  support  for  an  inference  that  he 
was  getting  it  for  sale. — Ih.  400. 

Intoxicating  Liquors;  Evidence;  Sufficiency. — ^Where  there  waa 
evidence  tending  to  prove  that  a  considerable  quantity  of  intoxicating 
liquors  was  found  in  a  building  in  which  defendant  was  engaged  in 
the  business  either  as  proprietor  or  as  an  employe,  and  other  evi- 
dence tending  to  show  that  defendant  was  the  person  who  kept  it 
there,  the  evidence  was  sufficient  under  section  4,  Acts  1909,  p.  63, 
to  support  a  conviction  for  violating  the  prohibition  law,  the  con- 
flicts In  the  evidence  being  a  question  for  the  jury. — Kinsaul  v.  The 
State,  405. 

Intoxicating  Liquors;  Sale;  Evidence. — Where  the  defendant 
claimed  that  the  whisky  found  in  his  place  of  business  was  some 
that  be  had  ordered  for  his  own  use  about  three  weeks  before,  he 
ought  to  have  been  permitted  to  show  how  long  it  had  been  since 
he  had  ordered  whisky  prior  to  that  order,  as  it  was  a  circumstance 
tending  to  rebut  the  statutory  presumption  arising  from  the  pres- 
ence of  whisky  in  his  place  of  business. — Freney  v.  City  of  Jasper, 
469. 
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JEOPARDY. 

See  Criminal  Law,  §  8. 
JUDGMENT. 

1.  Construction  of. 

Judgment;  Recitals;  Conclusiveness. — ^Where  the  original  ver- 
dict assessed  a  fine  of  "400.00,"  and  the  verdict  as  set  out  in  the 
judgment  entry  assessed  a  fine  of  $400.00.  the  solemn  memorial  of 
the  proceedings  as  contained  in  the  Judgment  entry  could  not  be 
contradicted  where  no  question  as  to  the  sufficiency  of  the  verdict  to 
support  the  Judgment  was  made  in  the  court  below. — Jefferson  v. 
The  State,  364. 

2.  Default. 

Judgment;  Default;  Nil  Dicit. — ^There  is  no  material  distinc- 
tion between  a  Judgment  by  default  and  a  Judgment  nil  dlclt. — 
Barnard  v.  Irtcin,  544. 

Same;  Default. — Where  a  defendant  has  pleaded  the  general 
issue  thereby  putting  plaintiff  to  proof  of  his  allegations,  a  Judg- 
ment nil  dlclt  cannot  be  rendered  because  of  defendant's  failure 
to  appear  or  sustain  and  insist  upon  his  plea,  although  his  failure 
would  amount  to  a  waiver  of  an  affirmative  plea. — Ih.  644. 

3.  Validity. 

Judgment;  Validity;  Jurisdiction. — Where  the  transcript  on 
appeal  from  the  circuit  court  shows  that  the  amount  sued  for  was 
less  than  the  minimum  fixed  as  the  original  Jurisdiction  of  that  court 
by  subdivision  1,  sec.  8255,  and  does  not  show  that  the  suit  was 
originally  instituted  in  a  court  having  Jurisdiction,  and  taken  to 
the  circuit  court  on  appeal,  the  Judgment  thus  shown  Is  void,  and  can 
neither  be  affirmed  nor  reversed,  and  hence,  the  appeal  must  be 
dismissed. — C.  of  Ga,  Ry.  Co.  v.  Coursen,  589. 

JURY  AND  JURORS. 
See  Criminal  Law,  §  5. 
1.  Petit  Jury. 

(a)     Competency. 

Jury;  Competency. — Where  a  Juror  states  that  he  would  con- 
vict on  circumstantial  evidence,  but  would  not  inflict  the  death 
penalty,  he  was  properly  excused,  and  his  name  properly  stricken 
from  the  list,  for  the  trial  of  a  capital  felony.  (Section  7278,  Code 
1907.)— Davis  v.  The  State,  1. 

Same;  Competency. — Where  Jurors  state  that  they  would  con- 
vict on  circumstantial  evidence,  but  would  not  impose  capital  pun- 
ishment they  are  disqualified  under  the  statute. — Garth  v.  The  State, 
23. 

Same;  Competency. — Where  a  Juror  was  excused  for  cause, 
and  the  examination  of  such  Juror  was  not  set  out,  the  court  may 
presume  on  appeal  that  a  ground  for  challenge  was  developed  by  such 
nation.— fione  v.  The  State,  59. 

(a)     Drawing,  Impannelllng  and  Summoning. 

Jury;  Venire;  Misnomer. — Where  both  the  venire  and  the 
list  served  on  defendant  contained  the  name  of  J.  Sam  Bolding  as  a 
Juror,  and  It  appeared  that  Sam  C.  Bolding  was  the  person  intended 
and  the  person  sensed  and  appearing  in  answer  thereto,  the  vari- 
ance was  not  ground  for  quashing  the  venire,  and  was  not  preju- 
dicial.—GaH/*  v.  The  State,  23. 

Same;  Misnomer;  Challenge  by  State. — ^Although  the  name  of 
a  Juror  was  incorrectly  placed  upon  venire  served  on  defendant, 
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JURY  AND  JVBOnS— Continued, 

any  objection  or  error  caused  thereby,  was  removed  when  the  state 
challenged  such  Juror.— /*oii6  v.  The  State,  59. 

Jury;  Venire;  Qualifying;  Method, — While  the  better  practice 
in  a  capital  case  is  to  take  each  Juror  separately  on  his  voir  dire 
examination  as  to  qualification  and  competency,  the  fact  that  the 
entire  venire  was  qualified  in  a  body,  did  not  render  the  action  of 
the  court  in  that  particular  harmful  to  defendant,  but  will  be  re- 
garded as  an  ill  chosen  method  authorized  for  facilitating  business. 
— Boxi>en  v.  The  State,  103. 

Jury;  Capital  Cases;  Selection. — Under  section  32,  Acts  1908^ 
p.  317,  a  minute  entry  showing  that  the  court  caused  the  Jury  box 
to  be  brought  in,  and  in  open  court  drew  from  said  box  fifty  names, 
making,  with  those  of  the  regular  Jurors  for  the  week  In  which  the 
case  was  set,  seventy  Jurors,  from  whom  the  Jury  was  to  be  selected, 
was  equivalent  to  an  order  of  the  court  fixing  seventy  as  the  num- 
ber of  the  special  venire. — Fowler  v.  The  State,  168. 

Same;  Summoning. — The  statutory  requirement  that  the  court 
cause  an  order  to  issue  to  the  sheriff  to  summons  all  persons  there- 
in named  has  reference  to  the  names  drawn  from  the  Jury  box,  and 
does  not  require  the  court  to  order  the  sheriff  to  resummon  the 
regular  Jurors  already  summoned  for  the  week  set  for  the  trial. — lb. 
168. 

(c)  Venire  and  Service. 

Jury;  List;  Service.— Vx\<ieT  Acts  1909,  p.  319,  section  32,  a 
service  upon  defendant  of  the  Jury  list  and  indictment  four  days 
before  the  day  set  for  his  trial  is  sufficient  as  giving  defendant  and 
his  counsel  ample  opportunity  for  preparation. — Sicain  v.  The  State, 
26. 

Jury;  Venire;  Motion  to  Quash.— Vnaer  Acts  1909,  p.  320,  a 
venire  cannot  be  quashed  because  of  a  mistake  in  the  name  of  a 
juror  drawn  and  summoned;  in  this  instance,  no  harm  accrued  to 
defendant  because  of  the  mistake,  as  the  court  required  the  state 
to  exercise  one  of  its  challenges  in  eliminating  the  name  of  such 
juroT.— White  v.  The  State,  43, 

Jury;  Venire;  Service;  Order, — Under  Acts  1909,  p.  319,  an  or- 
der directing  that  a  list  of  the  jurors  summoned  for  the  week 
during  which  the  defendant's  trial  is  set  be  served  on  defendant  is 
a  sufficient  compliance  with  the  statute  and  not  subject  to  objection. 
—Bone  V,  The  State,  59. 

Same;  Motion  to  Quash. — ^A  mistake  in  the  name  of  a  Juror  as 
it  appears  either  in  the  venire  or  in  the  list  served  on  defendant,  is 
not  ground  for  quashing  the  venire. — /&.  59. 

Jury;  Service;  Preliminary  Orders. — ^The  return  to  certiorari 
examined  and  held  to  be  a  complete  compliance  with  the  statutory 
requirement  as  to  the  preliminary  order  setting  a  day  for  trial, 
drawing  special  venire,  and  service  on  defendant  of  such  venire  and 
Indictment. — Bynum  v.  The  State,  79. 

(d)  Excusing. 

Jury;  Excusing  from  Further  Attendance. — Where  the  court, 
before  the  case  was  called,  excused  a  Juror  from  further  attendance 
iipon  the  court  because  of  the  burning  of  the  juror's  house,  as  the 
court  had  a  right  to  do,  the  defendant  cannot  complain  that  such 
juror's  name  was  eliminated  from  the  list  of  jurors  from  which  he 
was  required  to  select  a  jury. — Watts  v.  The  State,  264. 

46  CA 
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JURY   AND  JVRORS,— Continued. 
2.  Grand  Jury. 

(a)     Organizing  and  Suppying  Place. 

Grand  Jnn/:  Organization :  Supplying  Place. — Where  the  grand 
Jury  was  organized  with  eighteen  members,  which  was  authorized 
but  not  required  by  law,  the  withdrawal  or  excusing  of  one  of  its 
member^,  did  not  render  it  an  illegal  body,  and  It  was  error  to 
supply  the  place  of  the  grand  Juror  withdrawing. — Y eager  v.  The 
State,  874. 

Same. — ^The  unauthorized  addition  of  a  member  to  fill  a  va- 
cancy in  a  grand  Jury  already  posFessing  the  membership  required 
by  law,  is  not  cured  by  the  provisions  of  Recti\on  7572,  Code  1907, 
nor  by  the  provisions  of  Section  23,  Acts  1909,  p.  SlD.—Ih.  374. 

Grand  Jury;  Number;  Supplying  Vacancy. — Section  7283,  Code 
1907,  was  not  repealed  by  the  Jury  law  (Acts  1909,  p.  312)  and  hence, 
under  said  section  and  sections  18  and  20,  Acts  1909,  p.  312,  a  de- 
ficiency In  the  grand  Jury  could  not  be  supplied  where  the  number 
had  not  been  reduced  below  fifteen,  although  the  original  grand 
Jury  as  organized  consisted  of  eighteen. — Hafley  v.  The  State,  378. 

Same;  Number;  Indictment. — An  Indictment  found  by  a  grand 
Jury  after  the  place  of  one  of  the  original  eighteen  grand  Jurors  had 
been  filled,  the  panel  not  having  been  reduced  below  fifteen  by  such 
vacancy,  was  void  and  would  not  sustain  a  conviction  where  the 
question  was  properly  raised  in  the  lower  court. — lb.  378. 

Same. — An  objection  to  an  indictment  based  upon  the  improper 
action  of  the  court  In  supplying  a  deficiency  is  not  barred  by  sec- 
tion 23,  Acts  1909,  p.  315.  when  such  objection  is  properly  made 
In  the  court  below. — lb.  378. 

LANDLORD  AND  TENANT. 
1.  Lien,  etc. 

Landlord  and  Tenant;  Lien;  Renting  on  Shares;  Estoppel;  Rep- 
resentation.— Since  one's  reliance  upon  another's  promise  as  to  his 
future  conduct  is  not  to  be  given  the  effect  of  an  estoppel  (however 
liable  the  one  making  the  promise  may  be  for  a  breach  of  contract) 
a  statement  by  a  landlord  to  a  mortgagee  of  his  tenant's  crop  that 
he  was  not  going  to  advance  the  tenant  any  supplies  to  make  a  crop, 
did  not  estop  the  landlord  from  a  future  acquisition  of  a  lien  on  the 
crop. — McAdam  &  Co.  v.  Smith,  et.  al.,  515. 

Same;  Lien;  Question  for  Jury. — Where  there  was  evidence 
tending  to  discredit  the  landlord's  claim  to  a  lien  on  the  cotton,  and 
tending  to  prove  that  some  of  the  cotton  removed  and  disposed  of 
was  subject  to  the  mortgage,  and  tending  to  show  that  the  landlord 
and  tenant  so  co-operated  in  the  conversion  of  the  cotton  subject  to 
the  mortgage  as  to  render  them  Jointly  liable,  It  was  error  to  give 
the  aflFirmative  charge  In  favor  of  one  of  the  defendants,  the  action 
being  by  the  mortgagee  against  the  mortgaging  tenant  and  his  land- 
lord for  converting  the  cotton. — lb.  515. 

LARCENY. 

Larceny;  Conflicting  Evidence;  Directing  Verdict. — Under  the 
evidence  in  this  case  the  court  could  not  properly  direct  a  verdict 
for  defendant. — Harper  v.  The  State,  346. 

Same;  Instruction.— ChRVges  asserting  that  defendant  should  be 
acquitted  if  he  took  the  prosecutor's  pocket  book  with  his  consent, 
or  if  prosecutor  gave  it  to  him  to  keep,  where  there  was  no  evidence 
to  support  them,  were  properly  refused,  it  appearing  that  defendant 
denied  having  the  pocketbook,  and  that  the  prosecutor  testified  that 
it  was  stolen. — lb.  346. 
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MASTER  AND  SERVANT. 

1.  Liability  for  Tort  of  Servant. 

Master  and  Servant;  Liahility  for  ScrvanVs  Tort. — A  corpora- 
tion is  liable  for  slanderous  words  uttered  by  an  employee,  if  their 
utterance  constitutes  a  breacli  of  a  duty  imposed  on  the  corporation 
by  a  contract  with  the  party  slandered. — Interstate  Ayius,  Co.  v, 
Martin,  481. 

2.  Injury  to  Third  Per.sons. 

Master  and  Servant:  Injuries  to  Third  Persons;  Wantonness; 
Notice. — Where  a  complaint  against  a  corporation  for  Injuries  caused 
by  blasting  alleges  wantonness  on  the  part  of  the  servants  or 
agents  acting  within  the  line  and  scope  of  tholr  employment,  It  does 
not  become  necessary  to  show  knowledge  of  the  corporation  or  actual 
participation  by  it,  in  the  conduct  complained  of. — Bliam  Realty  Co. 
V.  Thomason,  7u\'\ 

3.  Injury  to  Servant. 

Master  and  Servant;  Injury;  Complaint:  Superintendence;  Seg- 
lifjcnce. — A  complaint  consisting  of  several  coimts,  each  alleging  the 
negligence  of  defendant's  sui)erlntendent  or  foreman  In  causing  a 
piece  of  timber  to  be  dropped  or  thrown  from  above  the  place  where 
plaintiff  was  working,  under  the  instructions  of  the  superintendent 
or  foreman,  Is  based  on  subdivision  2,  section  3910,  Code  1907;  the 
further  allegation  that  plaintiff  was  at  work  under  such  superintend- 
ent and  was  directed  to  do  the  particular  work  in  which  he  was 
engaged  when  Injpred.  merely  shows  tliat  plaintiff  was  rightfully 
at  work  where  he  was  when  Injured,  so  as  to  require  the  superin- 
tendent to  refrain  from  Injuring  him,  although  it  was  not  alleged 
that  such  direction  was  negligent. — A.  O.  S.  R.  R.  Co.  v.  Neal,  591. 

Same. — Such  counts  did  not  predicate  the  right  of  action  uiion 
the  order  of  the  superintendent,  but  merely  showed  that  plaintiff 
was  rightfully  at  work  where  he  was  injured,  and  did  not  allege 
a  cause  of  action  under  subdivision  3,  section  3910,  for  the  negli- 
gence of  a  superior  to  whose  orders  he  was  bound  to  conform. — lb, 
591. 

Same. — A  complaint  alleging  that  plaintiff  was  an  employe  of 
defendant,  and  one  of  its  construction  gang,  and  was  required  to 
assist  in  the  erection  of  a  certain  frame  building,  and  that  while  In 
such  employment,  and  acting  within  the  scope  of  his  duty  when 
injured,  sufficiently  alleged  that  plaintiff  received  his  injuries  while 
discharging  the  duties  of  his  employment. — lb.  591. 

Same;  Knowledge  of  Danger. — ^The  complaint  examined  and  It 
Is  held  that  the  several  counts  sufficiently  allege  that  the  superin- 
tendent knew  of  the  dangerous  conditions  surrounding  plaintiff,  and 
had  cause  to  believe  that  his  acts  might  probably  result  In  injury  to 
him.— 76.  591. 

Same;  Specific  Negligent  Acts. — Counts  which  declare  upon 
the  negligence  of  the  superintendent  in  general  terms  relieve  plaintiff 
of  the  necessity  of  alleging  the  knowledge  on  the  part  of  the  8ui)er- 
Intendent  of  the  danger  to  plaintiff  of  the  specific  acts  complained  of. 
—76.  591. 

Same;  Action;  Issue  and  Proof. — ^To  establish  negligence  of  a 
superintendent  under  a  complaint  alleging  in  general  terms  his  negli- 
gence, based  on  subdivision  2,  sectlQii  3910,  Code  1907,  it  is  essential 
to  show  that  the  superintendent  knew,  or  had  good  reason  to  know 
of  plaintiff's  danger. — lb.  591. 

Same ;  Jury  Questioti. — Under  the  evidence  in  this  case,  the  ques- 
tion of  the  negligence  of  the  superintendent  was  one  for  the  jury. 
—lb.  591. 
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Same;  Af aster' a  Liability;  Assumption  of  Risk. — Where  the 
place  at  which  plaintiff  was  working  was  safe  when  he  was  put 
there,  and  subsequently  became  unsafe  from  the  foreman's  sending 
another  employee  above  to  saw  off  a  block,  without  any  warning  to 
plaintiff  or  any  knowledge  on  his  part  that  such  work  was  being 
done,  and  not  as  a  result  of  any  inherent  danger  obvious  to  the 
servant,  plaintiff  did  not  assume  the  risk. — lb.  591. 

Same;  Reliance  on  Care  of  Master, — A  servant  put  to  work  at 
a  safe  place  may  assume  that  the  master  or  his  representative  would 
not  subsequently  render  the  place  unsafe  by  sending  another  overhead 
to  saw  off  a  piece  of  timber,  without  warning  plaintiff  of  such  fact, 
or  the  danger  therefrom. — lb,  591. 

Same;  Contributory  Negligence. — Where  plaintiff  was  ordered 
by  his  superintendent  to  work  at  a  place  then  safe,  but  which  subse- 
quently became  unsafe,  not  as  the  result  on  any  inherent  danger 
obvious  to  plaintiff,  but  from  an  act  of  the  superintendent  without 
warning  to  plaintiff  or  any  knowledge  on  his  part  of  the  performance 
of  such  other  act,  although  he  might  have  observed  it  by  looking  up, 
and  plaintiff  was  injured  by  the  falling  of  a  piece  of  timber,  which 
was  sawed  off  overhead,  plaintiff  could  not  be  said  to  be  guilty  of 
contributory  negligence. — lb.  591. 

Same;  Knowledge  of  Danger;  Jury  Question. — Where  the  evi- 
dence was  In  dispute  as  to  whether  the  plaintiff,  who  was  injured 
by  a  fall  of  timber  from  above,  knew  of  another  servant's  presence 
above  him  sawing  off  the  timber,  it  became  a  question  for  the  Jury 
to  determine. — lb,  591. 

Same;  Instruction.— In  an  action  based  on  subdivision  2,  sec. 
3910,  Code  1907,  where  the  superintendent  admitted  giving  another 
employee  an  order  to  saw  off  timber  above  the  place  of  plaintiff's 
work,  such  order  was  a  special,  as  distinguished  from  a  general  order, 
and  a  charge  asserting  that  the  superintendent's  general  order  for 
certain  work  was  not  a  special  order  to  do  a  particular  work,  and 
that  a  recovery  could  not  be  had  on  a  showing  of  a  general  order 
only,  was  properly  refused. — lb,  591. 

Same. — Where  the  question  of  negligence  and  assumption  of  risk, 
were  for  the  Jury,  affirmative  charges  on  the  several  counts,  and 
charges  asserting  that  plaintiff  could  not  recover  by  reason  of  any 
negligent  order;  that  the  superintendent  did  not  give  any  negligent 
order;  that  plaintiff  could  not  recover  unless  the  superintendent 
knew  that  injury  would  result;  that  plaintiff  was  guilty  of  contribu- 
tory negligence;  that  the  superintendent  was  guilty  of  no  negligence 
entitling  plaintiff  to  recover,  and  that  plaintiff  assumed  the  risk,  were 
properly  refused,  as  withdrawing  those  questions  from  the  Jury. — 
lb.  591. 

Master  and  Servant;  Relation;  Contract, — Plaintiff  was  a  ser- 
vant of  the  steamship  company  where  it  was  shown  that  its  super- 
intendent had  under  him  a  white  foreman  who  employed  a  colored 
foreman,  who  in  turn  employed  and  discharged  the  men  comprising 
the  gangs  that  loaded  the  ships,  including  plaintiff,  and  who  were 
paid  directly  by  defendant's  cashier  at  the  office  of  defendant's  gen- 
eral manager. — McNeil  v,  Munson  S.  S,  lAne,  610. 

Same;  Injury  to  Servant;  Damages. — Under  the  evidence  in  this 
case  it  was  a  question  for  the  Jury  whether  plaintiff  was  entitled  to 
recover  exemplary  damages. — Ib,JSl(}, 

Same;  Presumptions  and  Burden  of  Proof. — ^The  mere  fact  of  an 
injury  to  a  servant  does  not  Itself  give  him  a  right  of  action,  but 
he  must  show  that  the  master  was  guilty  of  some  breach  of  duty 
owed  to  him,  for  if  the  injury  was  the  result  of  an  accident  or  a 
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MASTER  AND  BER\ ANT— Continued, 

misadventure  against  wliich  the  master  could  not  provide  by  reason- 
able diligence,  he  could  not  recover. — Ih.  610. 

Same;  Master's  Duty;  Safe  Place  to  Work. — A  servant  engaged 
in  loading  lumber  on  the  decic  of  a  steamship,  which  was  a  safe 
place  to  work  when  properly  used,  was  not  entitled  to  recover  for 
injuries  therefrom  caused  by  conditions  of  danger  produced  by  fellow 
servants  In  the  course  of  their  work  when  he  himself  was  engaged 
in  a  similar  service. — lb,  610. 

Master  and  Servant;  Injury  to  Servant;  Defect;  Instructions. — 
Where  the  injury  was  alleged  to  be  due  to  the  negligence  of  the  de- 
fendant company  in  failing  to  provide  safe  machinery,  or  to  some 
employee  to  whom  it  had  entrusted  this  duty,  and  there  was  evi- 
dence that  it  was  due  to  the  negligence  of  an  employe  to  whom 
the  duty  was  entrusted,  it  was  not  error  to  refuse  to  direct  a  ver- 
dict for  defendant  in  the  event  the  defect  was  not  caused  by  defend- 
ant's negligence. — Sloss-S.  S.  d  I.  Co,  v.  Rohue,  623. 

Master  and  Servant;  Injury  to  Servant;  Complaint;  Negativing 
Defenses. — Where  a  servant  sues  the  master  for  personal-  injuries 
alleged  to  be  due  to  the  negligence  of  the  master,  the  complaint  need 
not  negative  the  servant's  contributory  negligence  or  the  fact  that 
he  had  knowledge  of  the  danger  or  defect. — Stephens,  et  al.  v.  Pier- 
son,  626. 

Same;  Relationship;  Evidence. — The  evidence  in  this  case  exam- 
ined and  held  sufficient  to  authorize  a  finding  by  the  jury  that  the 
relation  of  master  and  servant  existed. — lb.  626. 

Master  and  Servant;  Injurt/;  Complaint;  Language  of  Statute. 
—A  complaint  brought  under  subdivision  2,  section  3910,  Code  1907, 
which  alleges  the  negligence  generally  in  the  language  of  the  statute, 
is  sufficient. — Harbison-W.  Refractories  Co,  v.  Ross,  631. 

Same;  Assumption  of  Risk;  Statutory  Provision. — Assumption 
of  risk  is  not  a  defense  to  an  action  for  injuries  to  a  servant  brought 
under  subdivisions  2  and  3,  section  3910,  Code  1907. — 76.  631. 

Same;  Negligent  Orders. — ^A  negligent  order  may  result  from 
the  failure  to  refrain  from  giving  an  order  under  circumstances 
which  will  probably  result  in  injury,  as  well  as  the  giving  of  a  negli- 
gent order. — lb.  631. 

Same;  Superintendent;  Statutory  Provision, — Subdivisions  2  and 
3,  section  3910,  Code  1907,  authorize  distinct  causes  of  action,  and 
under  subdivision  3,  it  is  not  necessary  to  prove  that  the  person 
whose  orders  plaintiff  obeyed  was  a  superintendent. — lb.  631. 

MORTGAGES. 
See  Detinue. 

1.  Rights  of  Mortgagee  and  Mortgagor. 

Chattel  Mortgages;  Right  of  Mortgagee;  Default, — ^Where  the 
mortgagor  fails  to  pay  the  mortgage  debt  at  maturity,  the  mortgagee 
of  chattels  becomes  entitled  to  the  possession  of  the  mortgaged  chat- 
tels and  the  right  to  maintain  detinue  therefor. — Black  v.  Slocumb 
M,  Co.,  440. 

Same;  Extending  Time  of  Payment;  Consideration. — An  agree- 
ment by  a  chattel  mortgagee,  made  on  receipt  of  a  partial  payment 
after  the  maturity  of  the  debt,  unsupported  by  any  other  considera- 
tion, to  carry  the  mortgagor  for  a  time,  does  not  impair  the  right 
of  the  mortgagee  to  possession  of  the  mortgaged  chattels,  or  impose 
a  condition  to  his  right  to  maintain  detinue  for  their  recovery. — lb, 
440. 
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MORTGAGES— Can  tinued. 
2.  Crops. 

Mortgages;  Crops;  Interest  of  Mortgagor. — In  order  for  a  mort- 
gage on  crops  to  be  grown  in  the  future  to  create  a  lien  on  such 
crops,  the  mortgagor  must,  at  the  time  of  the  execution  of  the  mort- 
gage, have  owned  or  had  some  interest  in  the  lands  on  which  the 
crops  are  to  be  grown. — PhiUips-Neily  M.  Co.  v.  Batiks,  549. 

Same. — A  verbal  rental  contract  will  create  a  sufficient  inter- 
est In  the  land  to  support  a  mortgage  on  crops  to  be  grown  thereon, 
although  the  contract  could  be  avoided  on  account  of  the  statute 
of  frauds,  such  contract  being  merely  voidable  and  not  void. — lb, 
549. 

MUNICIPAL  CORPORATIONS. 

1.  Ordinance. 

Municipal  Corporation;  Streets;  Ordinances. — While  a  munici- 
pality may,  under  proper  charter  provision,  pass  an  ordinance  regu- 
lating the  right  to  dig  or  excavate  in  streets,  sidewalks  or  alleys, 
such  an  ordinance  must  be  reasonable,  general  in  its  scope,  impartial 
in  operation,  and  applicable  to  all  persons.  It  is,  therefore,  held 
that  the  ordinance  under  consideration  is  void  because  it  leaves  the 
enforcement  of  It  to  the  unrestrained  will  and  discretion  of  a  public 
official. — City  of  Talladega  v.  Sims,  471. 

2.  Liability  for  Injury  on  Streets. 

Municipal  Corporation ;  Governmental  Acts;  Corporate  Purposes. 
— In  the  exercise  of  political  or  governmental  functions,  no  liability 
attaches  to  municipal  corporations  at  the  common  law,  either  for 
misuser  or  non-usor  of  power,  or  of  its  officer  or  its  agent  in  per- 
forming these  functions,  but  in  the  exercise  of  its  purely  municipal 
or  corporate  functions,  it  stands  on  the  same  footing  as  other  cor- 
porations.— City  of  Bessemer  v.  Whaley.  523. 

Same;  Torts:  Nuisance;  Fruit  Stands. — ^The  word  "work"  as 
used  in  section  1273,  Code  1907,  means  that  while  engaged  in  manual 
labor,  or  in  discharging  ministerial  duties  in  the  execution  of  cor- 
porate acts,  or  in  carrying  out  some  public  improvement,  and  hence, 
does  not  apply  to  a  failure  to  i^ass  an  ordinance  to  abate  a  nuisance, 
or  a  failure  to  enforce  it  after  it  was  enacted.  So  that  a  municipality 
is  not  liable  to  one  who  slipped  on  a  banana  peel  on  a  sidewalk 
alleged  to  be  there  because  the  city  permitted  fruit  stands  on  the 
walk,  and  did  not  prevent  the  littering  of  the  walk  with  such  refuse. 
—76.  523. 

Same;  Sidetcalks;  Defects. — The  habitual  dropping  and  accum- 
ulation of  banana  peels  and  other  refuse  on  a  sidewalk  from  fruit 
stands  is  not  a  defect  within  section  1273,  Code  1907,  making  a 
city  liable  for  injuries  from  defects  in  public  ways,  called  to  the 
attention  of  the  city  government  or  existing  for  an  unreasonable 
time.— /&.  523. 

Same;  Streets;  Statutes.— The  duty  of  a  city  to  keep  Its  streets 
in  a  reasonably  safe  condition,  being  statutory,  it  is  competent  for 
the  legislature  to  limit  the  city's  liability  for  failure  to  discharge 
their  duty.— /&.  523. 

NAMES. 

I^'ames;  Idem  Sonans;  Initials. — The  name  **J.  Van  Smith"  in 
an  indictment  is  not  idem  sonans  with  ''Javan  J.  Smith"  as  the  in- 
itials are  not  r^arded  in  considering  a  plea  in  abatement  setting  up 
misnomer. — Smith  v.  The  State,  187. 


Digitized  by 


Google 


SUBJECT  INDEX.  727 

NEGLIGENCE. 

See  Street  Railways;  Railroads;  Carriers;  Master  and  Servant. 

1.  Blasting. 

Nuisance;  Blasting;  Nature  of  Injury. — Where  blasting  opera- 
tions have  been  carried  on  for  a  considerable  period  of  time  with- 
out due  precaution  for  the  safety  of  persons  within  the  danger  zone, 
such  operations  amount  to  a  nuisance. — B'ham  Realty  Co.  v.  Thom- 
ason,  585. 

NEW  TRIAL. 

1.  Criminal. 

Criminal  Laic;  Verdict;  Sustained  hy  Evidence. — Where  a  ver- 
dict is  sustained  by  the  evidence  it  w^ill  not  be  disturbed  because,  on 
appeal,  the  court  would  have  arrived  at  a  different  conclusion,  it 
being  the  province  of  the  Jury  to  weigh  and.  determine  the  effect  of 
the  evidence  and  to  pass  upon  the  credibility  of  the  witness. — Brooks 
V.  The  State,  277. 

New  Trial;  Criminal  Ca«e.— Section  2846,  Code  1907,  has  no 
application  to  criminal  cases,  and  no  appeal  will  lie  from  a  motion 
to  grant  a  new  trial  in  a  criminal  case. — Sandlin  v.  The  State,  39G. 

2.  Civil. 

(a)     Grounds. 

New  Trial;  Newly  Discovered  Evidence. — Where  the  alleged 
newly  discovered  evidence  could,  and  by  proper  diligence  would  have 
been  discovered  and  introduced  on  the  original  trial,  it  did  not  afford 
grounds  for  a  new  trial. — Starr  Piano  Co.  v.  Baker,  449. 

New  Trial;  Review;  Conflicting  Evidence. — Where  the  evidence 
is  conflicting,  and  the  appellate  court  cannot  say.  that  it  palpably 
fails  to  support  the  verdict,  it  will  not  review  the  action  of  the 
trial  court  in  denying  a  motion  for  new  trial  on  that  ground. — 
Stephens,  ct.  al.  v.  Pierson,  G26. 

NON  EST  FACTUM. 

See  (Contracts,  §  3. 
NOTICE. 

By  mall,  see  Evidence,  §  15. 
ORDINANCES. 

See  Municipal  Corporations,  §  2. 
PARENT  AND  CHILD. 

Parent  and  Child:  Custody;  Rights  of  Father. — Under  the  facts 
in  this  case  the  father  was  entitled  to  the  child's  custody  under  the 
rule  that,  as  against  third  persons,  the  parent's  claim  to  the  custody 
of  the  child  is  the  superior  one  and  must  be  recognized  unless  the 
circumstances  strongly  indicate  that  the  welfare  of  the  child  requires 
that  another  be  selected  as  its  custodian. — Bailey  v.  Gaston,  476. 

PHYSICIANS  AND  SURGEONS. 

Physicians  and  Surgeons;  Regulation;  Constitutionality. — ^The 
statute  requiring  a  certificate  of  qualification  from  the  State  Board 
of  Medical  Examiners,  is  not  an  unconstitutional  exercise  of  the 
police  power  as  applied  to  a  mental  healer  for  compensation. — Smith 
V.  The  State,  352. 

Same;  Practicing  Without  Authority;  Mental  Healer. — One  who 
attempts  for  compensation  to  heal  diseases  by  the  power  of  mental 
suggestion,  using  harmless  pills  and  electric  treatment  merely  as  an 
aid  to  this  suggestion,  and  who  does  not  attempt  to  treat  cases  requir- 
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PHYSICIANS  AND  SURGEONS— ConWnuetf. 

ing  surgical  skill  must  first  take  the  examination  and  obtain  a 
certificate  of  qualification  from  the  State  Board  of  Medical  Exam- 
iners as  required  by  section  1626,  et  seq.,  Code  1907,  otherwise,  he  is 
subject  to  the  provisions  and  penalty  prescribed  by  section  7564. 
~/6.  352. 

PLEADINGS. 
In  particular  actions  and  crimes,  see  that  title. 

1.  Withdrawing. 

Pleading;  WWidrawal;  Abatement. — The  provisions  of  section 
23,  Acts  1909,  p.  317,  are  mandatory,  and  a  trial  court  has  no  power 
to  permit  a  defendant,  who  has  previously  pleaded  guilty  at  his 
arraignment,  to  withdraw  such  plea  at  his  trial,  and  file  a  plea  In 
abatement. — Morgan  v.  The  State,  172. 

2.  Amendment. 

Pleadings;  Amendment;  Unnecessary. — ^Where  the  complaint  In 
detinue  followed  the  code  form  and  was,  therefore,  sufficient  for  all 
purposes,  no  error  or  injury  intervened  in  striking  an  addition 
thereto  offered  by  way  of  amendment. — Starr  Piano  Co.  v.  Baker, 
449. 

3.  Waiver  of  Objection. 

Pleading;  Waiver  of  Objection. — If  there  was  error  in  denying 
a  motion  to  quash  the  summons  and  to  set  aside  the  service  because 
not  signed  by  plaintiff  or  his  attorney  as  required  by  section  5297, 
Code  1907,  it  was  cured  by  an  amendment  of  the  defect  and  by  de- 
fendant taking  issue  thereon. — Fiquette  v.  Sanders,  501. 

4.  Subject  to  Motion  to  Strike. 

Pleading;  'Non-Recoverable  Damages;  Method  of  Reaching. — ^A 
complaint  Is  not  rendered  subject  to  demurrer  because  it  claims  non- 
recoverable  damages;  the  proper  method  being  either  by  motion  to 
strike,  objections  to  evidence,  or  requested  charges. — Southern  L  d  8, 
Co.  V.  Acton,  502. 

PLEDGES. 

Pledges;  Priorities;  Bona  Fide  Purchaser. — One  to  whom  a 
conditional  vendee  of  property  pledges  it  as  a  security  for  a  debt, 
and  who  receives  the  property  in  good  faith,  and  for  value,  is  a  bona 
fide  purchaser  within  section  3394,  Code  1907,  unless  the  conditional 
contract  is  in  writing  and  recorded  ;  for,  although  to  constitute  such  a 
purchaser,  he  must  have  purchased  the  legal  title  as  distinguished  from 
the  equitable,  it  is  not  necessary  that  he  should  be  an  actual  purchaser 
in  the  ordinary  acceptation  of  the  term,  nor  that  he  should  have  ac- 
quired the  legal  title  in  the  technical  sense  of  those  words,  it  being 
sufficient  if  he  has  acquired  a  legal  interest,  lien  or  estate  cognizable 
in  a  court  of  law,  as  distinguished  from  a  right  or  Interest  recog- 
nized only  in  a  court  of  equity. — Starr  Piano  Co.  v.  Baker,  449. 

Same.— One  to  whom  property  sold  conditionally  is  pledged  as 
security  for  a  pre-existing  debt,  is  not  entitled  to  the  protection  of 
section  3394,  Code  1907,  even  though,  Induced  by  the  security,  he 
voluntarily  extends  the  debt  without  any  agreement  to  do  so,  since 
one  claiming  such  protection  must  have  parted  with  a  valuable 
consideration,  either  in  money  or  in  property,  or  have  sustained  some 
injury,  or  assumed  some  liability;  however,  where  a  pledgee,  in 
consideration  of  such  security  agreed  to  extend  the  time  of  pay- 
ment, he  thereby  parted  with  value  and  was  entitled  to  protection. 
—lb.  449. 
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Same;  Redemption;  Persons  Entitled  to  Redeem, — A  conditional 
vendor  of  personal  property  who  fails  to  record  his  contract,  is 
entitled  to  redeem  the  property  from  a  party  to  whom  the  condi- 
tional vendee  had  pledged  it  as  a  security  for  a  debt,  by  paying  the 
debt  with  interest  at  any  time  before  a  sale  by  the  pledgee. — lb, 
449. 

Pledges;  Essentials.— A  pledge  is  a  transfer  of  personal  prop- 
erty, as  a  security  for  a  debt  or  other  obligation,  a  bailment  of 
personal  property  by  the  debtor  to  his  creditor  to  be  kept  until  the 
debt  is  discharged;  the  essential  elements  being  that  the  possession 
of  the  pledged  property  pass  from  the  debtor  to  the  creditor,  that 
the  legal  title  remain  in  the  debtor  and  that  the  creditor  have  a 
lien  for  the  payment  of  the  debt  due  him  by  the  debtor  or  some 
other  person. — Rolfe  v.  Huntsville  L.  Co.,  487. 

Saine;  Advances;  Liens. — Under  the  facts  in  this  case,  it  is 
held  that  the  logs  had  been  placed  as  a  security  for  the  money  ad- 
vanced and  remained  in  the  possession  of  the  buyer  as  pledgee, 
—lb.  487. 

Same;  Demand;  Sale, — ^Under  sections  3303  and  3304,  Code 
1907,  in  the  absence  of  any  fixed  time,  a  pledgee  has  the  right  after 
demand  and  notice  to  sell  the  pledged  property  within  a  reasonable 
time  after  maturity  of  the  debt  for  which  the  property  was  pledged, 
—lb.  487. 

Same;  Conversion;  Remedies. — By  virtue  of  his  possession  and 
special  title  in  the  property,  a  pledgee  can  support  trover  against 
one  who  wrongfully  disturbs  that  possession,  or  converts  the  prop- 
erty, whether  it  be  the  pledgor  or  some  third  party. — /6.  487. 

Same. — Possession  and  special  title  in  property  will  support  an 
action  of  detinue  by  the  pledgee  against  anyone  who  wrongfully 
disturbs  such  possession  or  converts  the  property,  whether  it  be  the 
pledgor  or  some  other  party. — lb.  487. 

Same;  Damages. — Where  the  pledgor  had  sold  the  property 
without  the  permission  of  the  pledgee,  the  measure  of  the  pledgee's 
damages  in  an  action  for  conversion  is  the  amount  of  the  debt 
with  interest  if  the  value  of  the  property  exceeds  the  debt,  but  if 
the  value  of  the  property  is  less  than  the  amount  of  the  debt,  then 
the  value  of  the  property  with  Interest.-^/ 6.  487. 

PRINCIPALS  AND  ACCESSORY. 

See  Assault  with  Intent  to  Murder. 

RAILROADS. 

1.  Persons  on  Track. 

Railroads;  Persons  on  Track;  Pleading. — In  an  action  for  the 
wrongful  death  of  an  intestate,  who  was  found  near  defendant's 
track,  a  complaint  alleging  that  defendant's  servants  while  acting 
within  the  line  and  scope  of  their  authority,  wantonly,  willfully  or 
Intentionally  caused  an  engine  or  train  of  cars  to  strike  deceased, 
etc.,  is  not  insufficient  because  of  the  disjunctive  averments. — Atkin- 
son, et.  al.  V.  Kelly,  571. 

Same;  Trespasser. — ^The  evidence  in  this  state  stated  and  held 
to  show  that  plaintiff's  intestate  was  a  trespasser  on  defendant's 
track.— /&.  571. 

Same;  Duty  to. — A  railroad  company  owes  to  a  trespasser  on 
its  track  no  duty  except  to  use  all  reasonable  efforts  to  prevent 
injury  after  discovery  of  peril,  and  unless  there  is  knowledge  of 
the  peril,  the  company  cannot  be  held  negligent. — lb.  571. 
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Same;  Duty  to  Keep  Lookout. — An  engineer  Is  not  bound  to 
keep  a  lookout  for  a  trespasser  whom  he  does  not  know  to  be  on 
the  track.— /&.  571. 

Same;  Evidence;  Sufficiency. — The  evidence  held  not  only  in- 
sufficient to  show  that  defendant's  servants  negligently  failed  to 
avoid  the  injury  after  discovering  deceased's  peril,  but  also  insuf- 
ficient to  show  that  deceased  was  struck  by  a  train. — Ih.  571. 

RAPE. 

Rape;  Evidence. — ^The  fact  that  the  prosecutrix  made  complaint 
of  the  occurrence  generally  and  the  character  of  the  complaints,  to- 
gether with  the  signs  of  injury  sliown  by  her,  are  proper  to  be 
proven  in  the  first  instance,  before  any  attempt  is  made  to  impeacn 
prosecutrix;  but  the  state  may  not  p^o^e  the  details,  or  that  the 
prosecutrix  stated  that  any  particular  person  assaulted  her. — Brooks 
17.  The  State,  277. 

Same;  Similar  Evidence. — Where  the  defendant,  on  cross-exam- 
ination of  the  prosecutrix,  inquired  into  the  particulars  of  the  com- 
plaint made  by  her,  evidence  relating  thereto  was  rendered  admis- 
sible by  both  parties,  and  it  was  comi)etent  for  the  state  to  show  that 
prosecutrix  complained  of  being  sick  and  of  being  nervous. — lb.  277. 

Same. — Where  the  defendant,  on  cross-examination  of  the  pros- 
ecutrix, Inquired  into  the  particulars  of  the  complaints  made  by  her, 
and  sought  thereby  to  impeach  her,  it  was  competent  for  the  state 
to  show  by  one  at  whose  home  prosecutrix  was  boarding  what  her 
physical  condition  was,  and  that  at  the  time  the  complaints  were 
made  she  was  nervous. — 76.  277. 

Same;  Assault  with  Intent;  Desistence ;  Effect. — One  wlio  makes 
an  assault  upon  a  female  with  intent  to  ravish  her  is  guilty  of  an 
assault  with  intent  to  ravish,  although  he  afterwards  voluntarily  de- 
sisted.—7  &.  277. 

Same;  Evidence. — The  guilty  intent  of  one  charge  with  assault 
with  intent  to  ravish  may  be  drawn  inferentially  from  the  use  of 
force,  and  the  mere  fact  that  he  abandons  his  purpose  after  put- 
ting his  hands  forcibly  upon  the  prosecutrix  with  the  intent  to  rav- 
ish he»r  will  not  relieve  him  from  criminal  responsibility. — Ih.  277. 

Same;  Intent. — The  intent  essential  to  constitute  the  crime  of 
assault  with  intent  to  ravish  need  not  exist  at  the  very  time  the  de- 
fendant forcibly  or  violently  put  his  hands  upon  prosecutrix,  but  may 
have  existed  at  another  time  during  the  assault  testified  to  by  the 
prosecutrix. — lb.  277. 

Same;  Instructions. — Where  the  charge  was  assault  with  intent 
to  ravish,  an  instruction  using  the  term  "this  charge"  in  such  a  way 
as  to  refer  to  the  accusatiQn  against  the  defendant,  and  predicating 
an  acquittal  on  facts  which  do  not  justify  an  acquittal  of  assault 
or  assault  and  battery,  is  properly  refused. — lb.  277. 

Rape;  Verdict;  Attempt  to  Commit  an  Assault  with  Intent. — 
A  verdict  and  judgment  finding  defendant  guilty  of  an  attempt  to 
commit  an  assault  with  intent  to  rape,  is  equivalent  to  a  finding  that 
the  defendant  was  guilty  of  an  attempt  to  commit  rape  which  did 
not  proceed  far  enough  to  amount  to  an  assault. — Burton  v.  The 
State,  295. 

Same;  Attempt. — If  an  attempt  to  commit  a  rape  falls  short 
of  an  assault  it  remains  a  misdemeanor  at  common  law. — lb.  295. 

Same;  Attempt. — There  may  be  a  conviction  for  an  attempt  to 
rape  though  present  ability  to  do  the  act  is  not  shown,  if  there  is 
such  an  apparent  ability  as  to  give  to  the  person  assaulted  reason 
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to  fear  Injury  unless  she  retreat  to  escape  or  secure  her  safety. — lb, 

295. 

Same;  Attempt;  Instruction. — Before  a  defendant  can  be  con- 
victed of  an  aspault  with  Intent  to  rape,  or  an  attempt  to  commit  an 
assault  with  Intent  to  rape,  the  Jury  must  find  that  he  Intended  to 
have  illegal  sexual  intercourse  with  the  woman  assaulted  by  force  or 
fear,  and  against  her  consent,  but  could  convict  of  simple  assault 
without  finding  the  specific  Intent. — /&.  295. 

Same;  Evidence, — ^The  evidence  examined  and  held  to  require  a 
submission  to  the  jury  of  the  question  whether  the  defendant  in- 
tended to  commit  a  rape. — lb,  295. 

reasonable:  doubt. 

See  Charge  of  Court,  §  5. 
RECEIVING,  ETC.,  STOLEN  GOODS. 

Receiving  Stolen  Goods;  Evidence:  Corpus  Delicti. — In  a  prose- 
cution for  receiving  a  stolen  bale  of  cotton,  evidence  that  the  bale  of 
cotton  had  been  taken  from  a  gin  house  without  the  consent  of  the 
custodian  for  the  owner,  that  a  bale  bearing  the  same  mark  had 
been  hauled  from  the  direction  of  the  gin  towards  the  warehouse 
by  defendant  and  a  companion,  and  placed  in  the  warehouse  by 
defendant's  companion  who  took  a  receipt  for  it  in  his  name,  and 
that  defendant  joined  his  companion  as  he  drove  from  the  warehouse 
where  the  cotton  had  been  deposited,  though  circumstantial  in 
character,  was  sufficient  to  establish  the  con^us  delicti. — James  v. 
The  State,  255. 

Same;  Warehouse  Receipts. — As  a  warehouse  receipt  stands  in 
lieu  of  the  goods  deposited,  where  the  goods  were  stolen  the  posses- 
sion of  the  receipt  was  a  circumstance  tending  to  show  the  holder 
in  possession  of  the  stolen  goods. — lb.  255. 

Receivirifl  Stolen  Goods;  Elements. — In  order  to  establish  the 
crime,  defined  by  section  7320,  Code  1007,  it  must  appear  that  the 
property  was  stolen ;  that  defendant  bousrht,  received  or  concealed 
or  aided  In  so  doing;  that  he  knew  at  the  time  that  it  was  stolen, 
and  had  no  intention  of  returning  it  to  the  owner. — Fulton  v.  The 
State.  257. 

Same;  Eridenee. — The  evidence  stated  and  held  sufficient  to 
take  to  the  jury  the  question  whether  defendant  knew  that  the 
property  had  been  stolen  when  he  bought  it. — lb.  257. 

Same. — L'nless  the  denial  results  from  a  misunderstanding  or 
from  fear,  a  false  denial  by  a  receiver  of  stolen  poods  that  he 
bought  or  received  them  is  presumptive  evidence  of  guilty  knowledge, 
and  whether  the  denial  was  a  result  of  a  misunderstanding  or  of 
fear.  Is  a  question  to  be  determined  by  the  jury. — lb.  257. 

Same. — Guilty  knowledge  by  a  purchaser  of  stolen  goods  may  be 
inferred  from  the  fact  that  they  were  purchased  for  very  much 
less  than  their  real  value. — lb.  257. 

Same, — Possession  of  goods  recently  stolen  imposes  upon  the 
possessor  the  burden  of  showing  how  they  came  into  his  possession, 
and  a  failure  to  make  a  reasonable  explanation  will  justify  a  con- 
viction for  receiving  them. — lb.  257. 

Same. — ^The  fact  that  a  purchase  of  stolen  goods  was  made 
0T>enly  in  the  presence  of  others  and  not  secretly,  is  not  conclusive 
that  defendant  did  not  know  they  had  been  stolen. — lb.  257. 

RESCISSION. 
See  Exchange  of  Property;  Sales,  S  2. 
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SALES. 

1.  Conditional,  and  Incidents. 

Sales;  Conditional  Sales;  Bona  Fide  Purchaser. — ^The  term, 
"bona  fide  purchaser"  within  section  3394,  Code  1907,  should  be 
given  the  meaning,  which  it  has  in  equity  Jurisprudence,  where  the 
doctrine  originated,  there  being  nothing  on  the  face  of  the  statute 
to  indicate  a  legislative  Intent,  either  to  narrow  or  enlarge  such 
meaning. — Starr  Piano  Co.  v.  Baker,  449. 

Same;  Who  Is. — To  constitute  one  a  bona  fide  purchaser,  and 
entitle  him  to  protection  as  such^  he  must  have  purchased  in  good 
faith  the  legal  title  to  the  property,  as  distinguished  from  an  equit- 
able title ;  must  have  parted  with  value,  'as  a  consideration  therefor 
by  paying  money  or  other  valuable  thing,  or  by  assuming  a  lia- 
bility or  incurring  an  injury,  and  must  have  had  no  notice  and 
known  of  no  fact  sufficient  to  put  him  on  inquiry  as  tx>  the  title  of  a 
person  other  than  his  vendor,  either  at  the  time  of  his  purchase, 
or  before  the  payment  of  the  consideration. — lb.  449. 

Same;  Burden  of  Proof. — One  claiming  as  a  bona  fide  purchaser 
of  property  has  the  burden  of  proving  that  he  purchased  the  legal 
title  in  good  faith,  and  that  he  parted  with  value  as  a  consideration 
therefor,  but  the  burden  of  proving  that  he  had  notice  or  knowledge 
of  facts  sufficient  to  put  him  on  Inquiry  as  to  the  title  of  the  third 
person,  is  on  the  person  seeking  to  defeat  his  claim. — Ih.  449. 

Sales;  Failure  of  Consideration;  Conditional  Sales;  Goods  De- 
stroyed.— Where  goods  were  destroyed  by  fire  before  the  note  fell  due, 
the  note  having  been  executed  in  part  payment  for  goods  sold  and 
delivered  in  w^hich  it  was  provided  that  the  title  to  the  goods  should 
remain  in  the  vendor  until  the  note  was  paid,  or  the  proceeds  to 
remain  in  the  vendor  In  case  the  goods  were  sold,  and  further  pro- 
viding that  the  retention  of  title  should  not  release  the  maker  from  the 
payment  of  the  note,  the  consideration  thereof  did  not  fail ;  the 
beneficial  interest  of  the  vendee  in  the  goods  being  a  sufficient  con- 
sideration.—A'j/.  Waffon  Mfg.  Co.  v.  Blanton  C.  M.  Co.,  669. 

Same. — Where  the  contract  provided  that  title  to  the  goods,  or  in 
case  of  a  sale  of  the  goods,  the  proceeds  should  be  in  the  seller  mitil 
the  purchase  price  was  paid,  the  retention  of  title  was  but  a  form 
of  security,  as  for  all  practical  purposes  the  buyer  was  the  owner 
as  completely  as  if  he  had  acquired  the  title,  and  had  mortgaged  the 
property  to  secure  the  purchase  price. — lb.  669. 

Same;  Property  Destroyed  by  Fire. — Where  the  contract  pix>- 
vlded  that  the  title  and  ownership  of  the  goods,  or  the  proceeds  in  case 
of  sale  should  remain  In  the  seller  until  the  purchase  price  of  the 
goods  was  paid,  that  nothing  in  the  order  should  release  the  buyer  from 
payment  of  the  notes,  that  in  case  of  loss  by  fire  the  notes  should 
become  payable  at  once  at  the  seller's  option,  the  seller's  responsi- 
bility should  cease  upon  receipt  for  the  goods  by  the  carrier  as  in 
good  order,  the  purchaser  under  the  contract  deprived  himself  of  the 
defense  against  the  notes  that  the  goods  were  destroyed  by  fire 
before  the  notes  fell  due. — lb.  669. 

2.  Rescission. 

Same;  Rescission. — The  minority  of  a  party  to  a  horse  trade 
preventing  him  from  incurring  a  binding  obligation  by  the  transac- 
tion could  not  affect  the  right  of  the  other  party  to  rescind  because 
of  false  representations  made  by  the  minor. — Pritchett  v.  Fife,  462. 

Sales;  Rescission  by  Buyer;  Fraudulent  Representation. — A  mis- 
representation of  a  material  fact  by  a  seller,  whether  made  with  a 
knowledge  of  its  falsity,  or  with  an  intent  to  deceive  or  not,  is 
grounds  for  a  rescission  by  the  buyer,  if  It  formed  an  Inducement 
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to  his  purchase  and  was  reasonably  relied  on  by  him  as  being  true. 
— /6.  462. 

3.  Contract  of  and  Delivery. 

Sales;  Contract;  Transfer  of  Title. — The  facts  stated  and  ex- 
amined and  held  not  to  show  a  vesting  of  title  to  the  logs  in  plain- 
titt,— Rolf e  V.  Huntsville  L.  Co.,  487. 

Same;  Delivery. — ^Where  a  contract  is  made  for  the  purchase 
of  goods  and  nothing  is  said  about  payment  or  delivery,  the  prop- 
erty passes  at  once  so  as  to  cast  upon  the  purchaser  all  future 
risk,  if  nothing  further  remains  to  be  done  to  the  goods,  although 
he  cannot  take  them  away  without  paying  the  purchase  price;  but 
if  anything  remains  to  be  done  on  the  part  of  the  seller  as  between 
him  and  the  buyer,  such  as  measurements  or  counting  out  of  a 
common  parcel,  before  the  goods  are  to  be  delivered,  the  right  of 
property  does  not  vest  in  the  buyer  until  that  is  done. — lb.  487. 

Same;  Intention. — The  question  of  the  transfer  and  vesting  of 
title  always  involves  a  question  of  the  intention  of  the  seller  to 
relinquish  all  further  claim  or  control  as  owner,  and  on  the  part 
of  the  buyer  to  assume  such  control  with  its  consequent  liability. 
—76.  487. 

Same;  Distinguished. — Every  agreement  for  a  subsequent  deliv- 
ery is  essentially  executory,  and  there  is  a  broad  distinction  between 
a  sale  which  transfers  the  ownership,  and  an  agreement  to  sell  and 
deliver  at  a  day  certain,  giving  but  an  action  for  breach. — 16.  487. 

4.  Warrranty  and  Breach. 

Sales;  Action  for  Breach;  Pleading. — Where  a  complaint  on  a 
dependent  covenant  was  in  Code  form,  but  instead  of  the  general 
averment  of  a  compliance  with  all  the  provisions  of  the  contract, 
each  count  contained  a  specific  averment  that  plaintiff  built  the 
boilers  ordered  by  defendant  as  agreed  on,  and  was  ready  and  willing 
to  deliver  and  set  the  same  as  provided  by  the  contract,  followed 
by  an  averment  in  one  count  that  defendant  wrongfully  prevented 
plaintiff  from  completing  his  part  of  the  contract,  and  in  the  other 
count,  that  defendant  notified  plaintiff  that  it  would  not  receive  the 
boilers,  thus  wrongfully  preventing  plaintiff  from  complying  with 
all  the  provisions  of  the  contract,  such  complaint  sufficiently  showed 
that  plaintiff  had  complied  with  all  conditions  precedent  to  a  recov- 
erty,  and  were  sufficient. — Tri-City  G.  Co.  v.  Connelly  B.  Works,  650. 

Same;  Implied  Warranty;  Breach  of  Contract. — Where  a  de- 
fendant purchased  certain  boilers  from  plaintiff  to  be  manufactured 
as  per  contract,  plaintiff  was  not  entitled  to  recover  on  defendant's 
refusal  to  accept  them  because  they  were  materially  defective  in 
construction,  if  plaintiff  wrongfully  refused  to  remedy  the  defect 
—/&.  650. 

Same;  Refusal  to  Accept  Completion. — Where  the  buyer  refuses 
to  accept  certain  boilers  in  an  incomplete  condition  because  of  defec- 
tive construction,  a  charge  asserting  that  if  defendant  notified  plain- 
tiff after  it  bad  commenced  the  construction  of  said  boilers  that  it 
would  not  accept  them,  plaintiff  was  not  required  to  complete  the 
boilers  to  entitle  him  to  recover  their  value  In  their  incompleted 
condition,  was  misleading,  as  under  such  an  instruction  the  jury 
might  believe  that  the  seller  was  entitled  to  recover  their  value  in 
an  incompleted  condition,  if  the  buyer  gave  notice  that  it  would  not 
accept  them,  even  though  it  was  found  that  the  giving  of  such  notice 
was  in  consequence  of  the  seller's  refusal  to  remedy  material  defect 
In  the  construction. — Ih.  650. 
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SEDUCTION. 

Seduction;  Evidence, — In  a  prosecution  for  peductlon,  the  fact 
that  since  prosecutrix  had  yielded  to  defendant  she  had  seen  him,  and 
what  on  such  occasion  he  said  relative  to  their  relations,  was  rel- 
evant.—Waf/»  V.  The  State,  264. 

Same. — Where  it  was  admitted  that  defendant  pave  prosecutrix 
an  engairement  ring,  it  was  competent  for  her  to  show  that  she  had 
lost  it.  that  it  had  been  taken  in  her  absence  from  where  she  kei»t  it. 
—76.  204. 

Same. — While,  as  a  general  rule,  a  prosecutrix  in  seduction  may 
not  testify  to  acts  of  intercourse  with  defendant  subsequent  to  the 
act  relied  on  as  constituting  the  seduction,  intercourse  with  her  by 
force  or  against  her  will  would  not  render  her  unchaste  in  such  a 
serse  as  to  prevent  her  testifying  to  subsequent  permissive  inter- 
course as  a  predicate  for  seduction. — /&.  264. 

Same. — It  was  competent  for  the  prosecutrix  to  testify  that  the 
defendant  was  the  father  of  her  child,  and  to  exhibit  the  child  to 
the  jury  in  a  prosecution  for  seduction. — lb.  264. 

Same. — It  was  competent,  in  a  prosecution  for  seduction,  for 
the  mother  of  the  prosecutrix  to  testify  that  the  defendant  visited 
her  daughter,  and  that  she  had  seen  her  wearing  the  ring  which 
defendant  admitted  he  gave  her,  and  as  to  what  the  defendant  had 
said  to  her  about  his  engagement  with  her  daughter. — 76.  264. 

Same:  Jnxtrvctinns. — In  seduction  a  charge  is  proi»erly  refused 
which  asserts  that  the  fact  that  the  defendant  had  intercourse  with 
the  prosecutrix  Is  not  corroborative  of  her. — 76.  264. 

Same. — A  cliarge  asserting  that  if  the  jury  believe  the  evidence 
no  temptations,  arts,  flattery  or  deception  were  practic^ed  by  defend- 
ant on  prosccntrix,  and  that  if  prosecutrix  is  not  corroborated  as  to 
promise  of  marriage,  they  should  acquit,  is  not  proper. — lb.  264. 

SELF-DEFENSK. 
See  Homicide,  §  1. 

SELF-SERVIXG  DECLARATIONS. 
See  Evidence,  §  2. 

SET-OFF  AND  COUNTERCLAIM. 

Se/  off  and  Counter  Claim;  Mutual  Debt;  Pleading. — A  plea  al- 
leging that  defendant  claimed  of  plaintiff  a  certain  amount  for  mer- 
chandise sold  by  defendant  to  plaintiff  before  the  commencement  of 
the  action,  which  sum  was,  at  the  commencement  of  the  action  with 
Interest  thereon,  due  and  unpaid,  and  which  sum  defendant  offered 
to  set  off  against  demands  of  plaintiff  sued  on,  claiming  judgment  for 
the  excess,  as  against  the  demurrer  interposed,  sufficiently  alleges 
an  existing  indebtedness  between  the  parties  which  defendant  offers 
to  set  off  against  plaintiff*8  claim. — Bullard  C.  D,  E.  Co.  v.  Oak  L. 
C.  Co.,  642. 

SHOOTING  AT  TRAIN. 

Shooting  at  Train;  Indictment;  Sufficiency. — Under  section  7675, 
Code  1907,  the  words,  "of  any  railroad  train"  qualify  the  word 
•*car,"  and  an  indictment  under  such  section  for  shooting  at  a  loco- 
motive need  not  allege  that  the  locomotive  was  attached  to  a  train 
at  the  time.— McGilvery  v.  The  State,  219. 

Same. — An  indictment  alleging  that  defendant  shot  at  a  locomo- 
tive of  a  certain  railroad  is  sufficient,  although  it  did  not  specify 
whether  the  railroad  was  owned  by  a  partnership,  corporation  or 
association,  as  the  ownership  is  not  an  element  of  the  offense;  the 
description  in  the  Indictment  being  sufficient  under  sections  7134 
and  7135,  Code  1907.— 7&.  219. 
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SOLICITOR. 
1.  Appointment  of  Special. 

Criminal  Law;  Solicitor;  Appointment  of  Substitute. — The 
authority  of  the  court  to  appoint  an  attorney  to  act  for  the  solicitor 
In  his  alsence  does  not  depend  upon  the  excuse  of  the  solicitor  for 
absent! "ff  himself,  or  upon  his  having  any  excuse  at  all.  (Sec.  7787, 
Code  1907.)— A- cue//  v.  The  State.  182. 

STATUTES. 
1.  Construction. 

Statutes:  Construction;  General  and  Specific  Words. — Un<ler 
Acts  1011,  1).  11,  the  comprehensive  generic  terms  used  Include  other 
acts  or  things  of  the  same  kind,  or  within  the  same  class  as  those 
particularly  enumerated. — Dix  v.  The  State,  338. 

STOCK  AT  LARGE. 
See  Animals,  §  2. 
STREET  RAILWAYS. 

1.  Persons  and  Things  on  Track. 

Street  Railways;  Persons  on  Track;  Wanton  Injury. — ^The  evi- 
dence in  this  case  stated  and  examined  and  held  to  require  a  suhmis- 
slon  to  the  jury  of  the  question  of  wanton  negligence. — Montgomery  L. 
d  T.  Co.  V.  Riverside  Co.,  509. 

Same;  Burden  of  Proof. — The  provisions  of  section  5476,  Code 
1907.  have  no  application  to  street  railways,  and  hence,  in  an  action 
of  this  character  the  burden  is  upon  plaintiff  not  only  to  show  negli- 
gence (of  which  the  runnning  of  the  car  at  an  excessive  speed  was 
evidence)  but  also  to  show  that  such  negligence  was  the  proximate 
cause  of  the  injury  complained  of.  When  this  is  done,  the  burden 
passes  to  defendant  of  showing  contributory  negligence  relied  on  to 
escape  liability.— /6.  509. 

Same;  Excessive  Speed;  Negligence  per  se. — It  is  negligence 
per  se  to  run  a  street  car  at  a  rate  of  speed  in  excess  of  that  fixed 
by  a  city  ordinance. — lb.  509. 

Same;  Damages;  Punitive. — Where  a  motorraan  operating  a 
street  car,  was  conscious  of  the  probable  consequences  of  his  care- 
lessness in  running  at  a  high  rate  of  speed,  and  was  Indifferent  to 
the  danger  of  injury  to  persons  or  property  that  might  or  were 
liable  to  be  on  the  track  or  attempting  to  cross,  the  street  railway 
is  liable  In  punitive  damages,  for  an  injury  occasioned  thereby. — lb. 
509. 

TELEPHONE  CONVERSATION. 

See  Evidence,  §  16. 
THEATRES  AND   SHOWS. 

Theaters  and  Shows;  Actions;  Complaint. — Where  the  action 
was  against  the  proprietor  of  a  show  or  theater,  for  damages  for  the 
act  of  a  performer  in  addresisng  to  plaintiff  insulting  and  defama- 
tory language,  a  complaint  which  shows  that  plaintiff  was  present 
at  the  performance  by  virtue  of  the  ticket  for  which  he  paid  was 
sufficient,  It  being  unnecessary  to  allege  specifically  that  he  pre- 
sented such  ticket  at  the  door  and  was  admitted. — Interstate  Amus. 
Co.  V.  Martin,  481. 

Same;  Ticket  as  Contract. — A  ticket  to  a  theatre  or  other  place 
of  amusement  is  a  contract  between  the  proprietor  and  the  pur- 
chaser ard  the  proprietor  is  bound  to  perform  the  contracual  duties 
growing  out  of  the  relation,  or  respond  to  an  action  for  a  breach. 
lb.  481. 


Digitized  by 


Google 


736  SUBJECT  INDEX. 

THEATRES  AND  SHOWS.— Oon<tnu€d. 

Same;  Liability  for  Mistreatment. — ^The  proprietor  of  a  theater 
Is  under  duty  to  accord  to  a  ticket-holder  civil  treatment,  and  that 
duty  may  be  breached  eithed  by  the  proprietor  himself  or  by  mis- 
treatment at  the  hands  of  an  employee,  within  the  scope  of  hla 
employment,  and  may  consist  of  uncivil  or  offensive  language  ad- 
dressed to  or  spoken  about  the  ticket  holder. — lb.  481. 

Same. — Where  the  act  of  plaintiff,  v^rhile  attending  the  theater, 
in  going  upon  the  stage  was  in  compliance  with  the  request  of  a 
performer  on  behalf  of  the  proprietor  of  the  theater  to  anyone  in 
the  audience,  It  was  not  an  abandonment  of  his  position  or  relation 
as  a  guest  or  patron  of  the  proprietor,  and  hence,  the  proprietor 
was  liable  for  insulting  and  defamatory  language  addressed  by  the 
performer  to  the  patron  while  on  the  stage. — lb.  481. 

TRIAL. 

1.  Conduct  of  Judge. 

Trial;  Conduct  of  Judge. — ^A  statement  by  the  court  that  the 
case  would  be  submitted  to  the  Jury  that  day  did  not  invade  the 
constitutional  guaranty  of  a  fair  trial,  where  It  appeared  that 
counsel  for  defendant  repeatedly  re-examined  witness  and  consumed. 
In  the  judgment  of  the  court,  considerable  unnecessary  time;  such 
statement  being  merely  cautionary  in  character. — Key  v.  The  State. 
2. 

Trial;  Remarks  of  Court. — ^The  remarks  of  the  court  stated  and 
examined  and  held  to  have  been  prejudicial  to  the  defendant,  and 
erroT.—Rigell  v.  The  State,  46. 

2.  Objections  to  Evidence. 

Same;  Objections  to  Evidence;  Manner. — A  general  objection  to 
a  question  calling  for  the  opinion  of  a  non  expert  on  matters  con- 
cerning which  he  has  actual  knowledge  by  experience  and  observa- 
tion, is  not  sufficient-^iCej/  v.  The  State,  2. 

Same;  Time. — Where  an  objection  to  a  question  is  not  made 
until  after  the  witness  answers,  the  objection  comes  too  late. — lb.  2. 

Trial;  Objections  to  Kvidence;  Grounds. — A  motion  to  exclude 
evidence  should  show  the  grounds  for  the  motion,  and  also  an  ob- 
jection to  the  question  propounded. — Bone  v.  The  State,  59. 

Same;  Objection;  Admissible  in  Part. — Where  the  affidavit  for 
a  search  warrant,  the  warrant  and  the  return,  were  all  on  the  same 
piece  of  paper,  and  offered  In  evidence  together,  an  objection  to  the 
admission  cannot  be  sustained  if  any  one  of  them  was  admissible. — 
Patterson  v.  The  State,  420. 

3.  Discretion  as  to  Continuance. 

Same;  Discretion;  Recess. — Whether  a  trial  will  be  concluded 
the  same  day,  or  continued  Into  the  following  day,  rests  in  the 
sound  discretion  of  the  trial  court,  and  unless  abused  to  the  extent 
of  depriving  the  defendant  of  a  fair  and  impartial  trial,  will  not 
be  reviewed. — Key  v.  The  State,  2. 

4.  Requesting  Instructions. 

Charge  of  Court;  Tims. — ^The  court  will  not  review  a  request 
to  charge  made  after  the  Jury  has  been  charged  and  has  retired  to 
deliberate  upon  the  case. — Key  v.  The  State,  2. 

5.  Conduct  and  Argument  of  Counsel. 

Trial;  Conduct  of  Counsel;  Presentation  of  Evidence. — ^Wherea 
witness  for  defendant  on  the  cross-examination  admitted  that  on  the 
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TRIAL. — Continued. 

preliminary  trial,  be  attempted  to  illustrate  the  position  occupied  by 
the  defendant  and  deceased  at  the  time  of  the  .killing,  but  refused 
to  repeat  the  demonstration  or  describe  the  position  assumed,  it 
was  not  error  for  the  court  to  permit  the  solicitor  to  place  himself 
in  a  certain  position  relative  to  another  person  present,  and  ask 
the  witness  if  that  was  not  the  position  to  which  he  testified  at  the 
preliminary  hearing;  such  being  competent  as  aifectlng  the  credi- 
bility of  the  witness.— Oihson  v.  The  State,  56. 

Trial;  Argument  of  Counsel. — The  remarks  of  counsel  consid- 
ered and  held  not  a  statement  of  fact,  but  an  argument  illustrating 
the  consequences  that  might  result  from  the  failure  of  the  jury  to 
do  its  duty,  and  hence,  not  erroneous. — Blalock  v.  The  State,  349. 

Trial;  Argument  of  Counsel. — It  was  Improper  for  the  solicitor 
to  say  to  the  jury,  "I  state  to  you  gentlemen  that  the  state's  witness 
told  the  God's  truth  when  he  said  he  bought  that  whisky." — Ham- 
mock V.  The  State,  367. 

Trial;  Argument  of  Counsel. — Where  a  part  of  the  argument  of 
the  solicitor  was  proper  under  the  evidence  and  a  part  improper, 
an  objection  to  the  whole,  without  calling  the  court's  attention  to 
the  objectionable  part,  cannot  be  sustained. — Kinsaul  v.  The  State, 
405. 

6.  Reception  of  Evidence. 

Trial;  Reception  of  Evidence;  Purpose. — Where  the  question  of 
insanity  was  raised  by  defendant,  a  question  as  to  whether  the  wit- 
ness had  observed  acts  and  works  of  the  accused  was  objectionable 
in  the  absence  of  a  showing  as  to  the  purpose  or  materiality  of  the 
testimony,  since  It  does  not  clearly  appear  that  the  question  called 
for  relevant  and  material  testimony. — Descrippo  v.  The  State,  85. 

Trial;  Reception  of  Evidence;  Motion  to  Strike. — Although  the 
evidence  sought  to  be  elicited  was  incompetent,  yet  if  defendant 
makes  no  objection  to  the  question,  a  motion  to  strike  the  answer  is 
addressed  to  the  sound  discretion  of  the  trial  court,  and  in  the  ab- 
sence of  an  abuse  of  the  discretion,  will  not  be  reviewed. — Allen  v. 
The  State,  228. 

Same;  Time  of  Objection. — Where  the  question  was  not  calcu- 
lated to  elicit  the  answer  and  a  witness  volunteers  incompetent  tes- 
timony in  ans\(rer,  an  objection  made  to  such  testimony  Is  in  time 
if  made  shortly  after  such  evidence  has  been  volunteered. — lb.  228. 

Trial;  Reception  of  Evidence. — Under  rule  33,  Circuit  Court 
Practice,  where  no  ground  of  objection  was  specified,  it  was  not 
error  to  admit  an  affidavit  for  search  warrant,  the  warrant  and  the 
return  under  which  the  sheriff  had  seized  certain  liquors  claimed 
by  defendant. — Patterson  v.  The  State,  420. 

Trial;  Reception  of  Evidence;  Motion  to  Strike. — Where  a  de- 
fendant did  not  object  to  questions  propounded  to  a  witness,  he 
will  not  be  permitted  to  complain  of  responsive  answers  thereto,  or 
allowed  to  speculate  on  the  evidence,  and  then  move  to  exclude  it. — 
Robinson  v.  The  State,  435. 

Trial;  Objection  to  Evidence. — ^Where  several  questions  are  ask- 
ed in  one,  an  objection  to  the  whole  was  properly  overruled  where 
some  of  the  testimony  called  for  was  admissible. — Minto  v.  The  State, 
306. 

Trial;  Order  of  Proof;  Recalling  Witnesses. — ^Where  the  state 
had  announced  that  it  had  closed  its  evidence  on  direct  examination, 
it  was  within  the  discretion  of  the  trial  court,  whether  It  would 
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TRIAL— Continued. 

permit  the  state  to  recall  a  witness  as  defendant  had  not  offered  any 
evidence  in  his  own  behalf  at  that  time. — Savage  v.  The  State,  334. 
Trial;  Reception  of  Evidence;  Assuming  Facts. — Where  the 
plaintiff  had  testified  that  there  was  nothing  to  keep  him  from  seeing 
things  fall,  if  they  were  falling,  and  where  there  was  no  evidence 
that  anything  had  fallen  or  was  falling  before  the  timber  struck 
plaintiff,  the  exclusion  of  a  question  to  plaintiff  assuming  that  the 
chips  and  sawdust  were  falling,  w^as  not  error. — A.  G,  S.  R.  R.  Co.  v. 
Ncal,  591. 

7.  Province  of  Court  and  Jury. 

Trial;  Province  of  Court  and  Jury. — Where  the  evidence  is  with- 
out conflict,  but  different  inferences  may  be  drawn  therefrom,  or 
where  the  facts  testified  to  by  the  witnesses  pointing  to  the  guilt  of 
a  defendant,  rests  in  inferences  that  are  to  be  drawn  from  them, 
his  guilt  or  Innocence  becomes  a  question  for  the  jury,  and  the  gen- 
eral charge  for  the  state  predicated  upon  a  belief  of  the  testimony  by 
the  jury  should  not  be  given. — Bonner  v.  The  State,  236. 

8.  Requests   to  Charge. 

Trial;  Request  to  Charge;  Modification. — Where  the  court 
charged  at  defendant's  request  that  there  could  be  no  conviction  un- 
less the  jury  believed  beyond  a  reasonable  doubt  that  defendant  had 
disposed  of  liquors  for  money  or  other  things  of  value,  it  was  prop- 
er for  the  court  to  modify  the  same  by  charging  that  disposition  on 
promise  of  payment  might  be  a  consummation  of  a  sale,  or  on 
credit  by  a  promise  of  payment. — Glass  v.  The  State,  417. 

9.  Taking  Case  from  Jury. 

Trial;  Taking  Case  From  Jury. — Where  a  defendant  moves  the 
court  to  exclude  the  evidence  on  the  theory  that  it  was  not  suffi- 
cient to  make  out  a  case,  and  then  offers  evidence  after  a  denial 
of  the  motion  which  brings  about  rebuttal  evidence  making  out  a 
prima  facie  case  against  defendant,  he  cannot  complain  of  the 
denial  of  the  original  motion.— iS^an^Zm  v.  The  State,  390. 

TRIAL   RIGHT  OF   PROPERTY. 

See  Executions. 
TROVER  AND  CONVERSION. 

Trover  and  Conversion;  Right  of  Action;  Title. — ^To  sustain  an 
action  of  trover,  a  plaintiff  must  have  at  the  time  of  the  alleged  con- 
version a  general  or  special  property  in  the  chattel,  and  the  actual 
possession  or  the  right  to  immediate  possession. — Rolfe,  et.  at.  v. 
Huntsville  L.  Co.,  487. 

USURY. 

Usury;  Right  to  Recover  Interest. — In  a  suit  on  an  accepted  order 
for  a  tax  assessor's  commission  assigned  by  the  assessor  to  plaintiff 
to  secure  a  usurious  loan,  where  the  defendant  tax  collector  improp- 
erly withheld  the  money  payable  imder  the  order,  when  it  should 
have  been  paid,  plaintiff  was  entitled  to  Interest  on  the  fund  so  im- 
properly withheld  from  the  time  It  should  have  been  paid  until  it 
was  actually  paid  by  the  collector  into  court,  under  a  bill  of  inter- 
pleader, although  plaintiff  was  held  not  entitled  to  recover  a  portion 
of  the  alleged  debt  because  of  usury. — Stewart  v.  Sample,  663. 

Same;  Recovery  of  Costs. — Section  3665,  Code  1907,  is  not  ap- 
plicable to  a  suit  against  the  tax  collector  on  an  assigned  order  for 
the  tax  assessor's  commission  as  collateral  to  a  usurious  debt  in  which 
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the  debtor's  administrator  intervened  and  claimed  a  right  to  a  portion 
of  the  commissions,  and  in  which  It  was  held  that  a  portion  of  the 
loan  was  usurious,  it  further  appearing  that  the  amount  owing  from 
the  tax  collector  was  insufficient  to  pay  the  amount  Justly  due  inde- 
pendent of  usury;  plaintiff  being  entitled  under  such  conditions  to 
recover  full  costs. — /&.  663. 

VAGRANCY. 
See  Husband  and  Wife. 

VENIRE. 

See  Jury  and  Jurors. 

VENUE. 

See  Criminal  Law,  S  4. 

WATERS  AND  WATERCOURSES. 

Waters  and  Watercourses ;  Damages  From;  lAaMlity, — A  person 
is  not  rendered  liable  for  the  acts  of  others,  or  of  third  parties 
directly  occasioning  the  injury  complained  of,  nor  from  the  injurious 
consequences  resulting  without  fault  upon  bis  part  from  the  acts  of 
predecessors  in  title  merely  because  of  a  subsequent  ownership  of 
the  property;  hence,  it  was  error  to  permit  a  lower  riparian  owner 
to  introduce  evidence  showing  the  condition  of  the  creek  and  the 
land  resulting  from  the  operation  of  the  furnaces  and  washers 
without  confining  the  inquiry  to  the  period  embraced  In  the  cause 
of  action,  and  without  regard  to  whether  the  washings  upon  plain- 
tiffs land  was  due  to  the  operation  by  defendant  of  these  instru- 
mentalities.—-Son  f//rrn  /.  d  S.  Co.  V.  Acton,  502. 

Waters  and  Watercourses ;  Culvert;  Improper  Construction. — 
Where  the  action  was  for  damages  for  overflowing  lands  from  the 
negligent  construction  of  a  culvert  under  defendant's  railway,  It 
was  sufficient  to  set  up  its  negligent  construction,  and  the  Injuries 
resulting  therefrom,  w^ithout  averring  any  other  Icnowledge  or  notice 
to  defendant.— r.  of  Oa.  Ry.  Co.   v.  Conville,  520. 

WITNESSES. 
1.  Examination  and  Cross. 

Witnesses;  ExanUnation;  Cross. — Where  a  witness  had  testified 
that  about  five  or  six  weeks  before  the  fatal  difficulty  deceased 
had  said  to  him  that  he  and  the  accused  were  at  outs,  and  that 
sometimes  or  other  the  quickest  would  win,  and  had  been  crossed 
particularly  as  to  when  and  where  decedent  made  the  statement, 
and  as  to  the  friendship  existing  between  witness,  defendant  and 
deceased,  a  further  question  on  cross  "state  the  facts  that  led  up 
to  the  conversation  between  you  and  deceased,"  was  objectionable 
as  being  too  general. — Perry  v.  The  State^  7. 

Same;  Recalling;  Discretion. — The  court  will  not  be  put  in 
error  for  refusing  to  permit  answers  to  questions  asked  a  witness 
who  was  recalled  by  defendant  for  cross-examination,  as  it  was 
within  the  discretion  of  the  court  to  refuse  or  permit  further  cross- 
examination. — Bone  V.  The  State,  59. 

Witnesses;  Examination;  Scope. — Where  a  witness  for  the  state 
testified  on  cross-examination  that  defendant  was  considered  a 
good  citizen,  but  really  not  a  good  man  at  all,  the  answer  was  fa- 
vorable to  the  state,  and  did  not  authorize  the  state  on  re-examina- 
tion to  ask  such  witness  if  he  had  ever  heard  defendant's  character 
discussed,  prior  to  the  killing,  and  if  he  had  not  heard  it  stated  that 
defendant  had  killed  his  second  wife  also. — Watts  v.  The  State,  115. 

Same, — Cross-examination  presupposes  the  hostility  of  the  wit- 
ness or  testimony  contrary  to  the  party  who  cross-examines,  and 
does  not  arise  from  testimony  favorable  to  the  party  cross-examin- 
ing.—/&.  115. 
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Same;  Re-Ewamination. — If  a  witness  for  the  state  testifies  on 
cross-examination  unfavorable  to  the  state,  the  state  may  re-examine 
him  as  to  that  testimony  just  as  though  it  might  have  cross-exam- 
ined a  witness  called  by  the  defense,  notwithstanding  the  right 
guaranteed  by  the  Constituttion  relates  to  opposing  witnesses,  if  the 
matter  brought  out  is  new  matter  against  the  interest  of  the  party, 
or  in  the  nature  of  a  surprise. — ^76.  115. 

Witnesses;  Gross-Examination  of  Defendant, — The  range  and 
extent  of  cross-examination  is  largely  in  the  discretion  of  the  trial 
court,  and  hence,  it  was  not  error  to  permit  the  solicitor  on  cross- 
examination  of  defendant  to  ask  defendant  to  explain,  if  be  could, 
the  inconsistency  of  certain  of  his  statements  with  certain  physical 
facts  shown  in  the  evidence.— ^a<on  v.  The  State,  136. 

Witnesses;  Examination;  Cross;  Co-defendant. — Where  a  de- 
fendant was  Jointly  indicted  for  murder  with  others,  but  separately 
tried,  the  solicitor  could,  on  cross  examination  of  one  of  the  co- 
defendants,  properly  propound  this  question:  "And  you  all  never 
went  to  Shelt,  the  deceased,  but  cleaned  out  the  road  and  left  him 
there?"  as  such  question  might  have  elicited  testimony  shedding  lljfht 
on  the  attitude  and  intention  of  defendant.— Foio^er  t?.  The  State, 
168. 

Witnesses;  Examination;  Cross. — Where  the  evidence  showed 
that  the  prosecuting  witness  had  knocked  off  the  hat  of  defendant 
and  that  mutual  abusive  language  followed,  finally  resulting  in  de- 
fendant shooting  at  prosecuting  witness,  and  the  prosecuting  witness 
testified  that  lie  had  knocked  the  hat  off  in  fun,  and  had  not  had 
any  previous  trouble  with  defendant,  and  there  was  other  evidence 
tending  to  show  that  just  before  the  difficulty,  defendant  apprehend- 
ed trouble  from  such  witness,  it  was  competent  on  cross-examination 
to  ask  the  prosecuting  witness  if  just  before  the  assault,  the  brother 
of  the  witness,  and  the  defendant  had  not  had  trouble. — Johnson  v. 
The  State,  207. 

Witnesses;  Examination;  Re-direct. — ^Where  a  defendant  on 
cross-examination  brought  out  the  fact,  or  attempted  to  bring  it  out, 
that  the  assaulted  party  had  taken  and  carried  away  a  skiff  be- 
longing to  him,  it  was  competent  for  the  state  to  elicit  an  explana- 
tion of  the  circumstances  of  the  taking,  such  as  that  the  party  had 
made  arrangements  with  a  third  person  for  the  skiff  and  did  not 
known  that  It  belonged  to  defendant  when  he  took  it. — Harden  v. 
The  State,  215. 

Same;  Cross-examination. — It  is  proper  to  admit  evidence  on 
the  cross  showing  the  relations  of  the  witness  and  the  defendant, 
and  tending  to  show  bias,  which  impeaches  a  part  of  the  testimony 
of  the  witness  and  tends  to  contradict  the  defendant. — Brooks  v.  The 
State,  277. 

Witnesses;  Cross-Examination. — Where  the  clerk  of  defendant 
testified  that  he  and  not  defendant  owned  the  liquors  found  by  the 
sheriff,  it  was  competent  on  cross-examination  to  ask  him  if  he  made 
any  claim  to  the  property  when  the  sheriff  seized  it  under  a  search 
warrant  against  defendant,  it  being  made  to  appear  that  the  clerk 
was  present  at  that  time. — Patterson  v.  The  State,  420. 

Witnesses;  Cross  Examination;  Repetition. — Where  a  witness 
had  stated  that  he  did  not  know  a  certain  individual,  and  that  neith- 
er that  individual  nor  any  other  person  had  talked  to  witness  about 
the  case,  it  was  not  Improper  to  sustain  an  objection  to  a  question 
as  to  whether  the  named  individual  had  talked  to  the  witness  about 
the  case. — Harmon  v.  The  State,  311. 
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Witness;  Examination;  Cross. — Where  witness  had  testified 
that  he  had  appeared  before  the  grand  jury  and  testified  in  response 
to  his  summons,  it  was  proper  to  sustain  objection  to  the  question  as 
to  whether  he  had  come  before  the  grand  jury,  and  indicted  de- 
fendant.— Hammock  v.  The  State,  367. 

Witnesses;  E lamination j  Leading  Questions. — It  was  within 
the  trial  court's  discretion  to  permit  leading  questions,  and  unless 
abuse  Is  shown,  it  will  not  be  put  in  error  for  doing  so.  (Section 
4018,  Code  lWt.)^8haneyfelt  v.  .The  State,  370. 

Same. — Where  a  witness  had  fixed  the  date  of  the  purchase  of 
liquor  subsequent  to  the  finding  of  the  Indictment,  the  court  did  not 
abuse  its  discretion  by  permitting  the  witness  to  be  asked  whether 
he  remembered  being  before  the  grand  jury,  and  whether  he  did  not 
buy  the  liquor  before  he  went  before  the  grand  jury  and  prior  to 
the  finding  of  the  indictment.— /&.  370. 

Trial;  Exclusion  of  Evidence;  Cross-Examination. — ^Where  it 
appeared  on  cross-examination  of  the  witness  that  his  only  Informa- 
tion on  a  particular  subject  to  which  he  had  testified  on  his  direct 
examination,  was  what  another  had  told  him,  such  statement  was 
properly  excluded  as  hearsay. — Brigman  v.  State,  400. 

Same;  Examination;  Cross. — A  refusal  of  the  court  to  permit 
a  witness  to  be  cross-examined  as  to  his  reason  for  abandoning  his 
purpose  to  take  a  train,  even  for  the  purpose  of  testing  his  credi- 
bility, was  not  an  abuse  of  the  discretion  of  the  court  to  limit  the 
scope  of  the  cross-examination,  where  it  was  not  made  affirmatively 
to  appear  that  such  refusal  put  an  undue  restraint  upon  the  right  to 
cross-examination. — L.  d  N.  R.  R.  Co.  v.  Kay,  562. 

Same;  Examination;  Explanation  of  Cross. — Where  a  memo- 
randum was  used  to  refresh  recollection  and  was  .introduced  in  evi- 
dence without  objection,  but  on  cross-examination  witness  testified 
that  he  could  not  remember  the  facts  even  after  referring  to  the 
memorandum,  it  was  proper  to  ask  witness  in  rebuttal  if  he  knew  the 
memorandum  was  corect  when  he  made  it,  as  such  evidence  affects 
the  weight  to  be  attached  to  the  memorandum  as  well  as  its  admis- 
sibility in  evidence. — So.  Ry.  Co.  v.  CaJdncell-S.  Co.,  583. 

Witnesses;  Examination. — Questions  which  are  misleading  are 
objectionable,  and  the  trial  court  will  not  be  put  in  error  for  sustain- 
ing objection  to  them.--A.  G.  S.  R.  R.  Co.  v.  Neal,  591. 

Witnesses;  Cross-Examination ;  Scope. — ^Where  the  action  was 
for  a  broker's  commission  for  selling  certain  roofing,  and  defendant 
claimed  that  plaintiff  had  fraudulently  represented  both  parties  in 
the  deal,  without  defendant's  knowledge,  and  plaintiff  claims  that  he 
was  not  acting  for  the  other  party  in  the  transaction,  great  latitude 
should  have  been  allowed,  and  a  broad  range  of  inquiry  indulged  in 
the  cross-examination  of  witnesses  and  the  introduction  of  evidence  on 
the  issue  of  fraud,  and  it  was  error  to  refuse  to  permit  defendant  to 
show  on  plaintiffs  cross-examination  that  he  had  represented  himself 
as  the  agent  of  the  other  party  in  matters  connected  with  the  build- 
ing of  the  house. — Long-Lewis  Hdw.  Co.  v.  Ewing,  657. 

Same;  Relevancy. — ^Where  the  action  was  for  broker's  commis- 
sion for  selling  certain  roofing  to  a  contractor,  and  defendant  claimed 
that  plaintiff  fraudulently  acted  as  the  contractor's  agent,  defendant 
was  entitled  to  ask  the  contractor,  on  the  cross,  if  he  did  not  pay 
plaintiff  for  his  services  In  connection  with  the  construction  of  the 
house  in  question,  and  if  plaintiff  as  witnesses'  agent  did  not  collect 
a  certain  sum  from  the  owner's  agent  to  pay  bills  for  the  construction 
of  such  house. — Ih.  657. 
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2.  Rule  and  Its  Violation. 

Criminal  Law;  Error;  Burden  of  Showing, — The  bill  of  excep- 
tions examined  aud  held  not  to  show  error,  or  abuse  of  discretion  in 
not  allowing  the  examination  of  a  witness  who  had  been  present  in 
the  courtroom,  while  other  witnesses  were  testifying,  the  rule  having 
been  Invoked,  in  view  of  the  requirement  that  the  burden  of  show- 
ing error  Is  upon  the  party  alleging  it. — Johnson  v.  The  State^  14. 

Witnesses;  Rule;  Discretion  of  Court. — Where  the  non-observ- 
ance of  the  rule  by  a  proposed  witness  is  due  wholly  or  partly  to 
the  fault  of  defendant,  it  is  within*  the  discretion  of  the  trial  court 
whether  it  will  permit  the  defendant  to  adduce  the  testimony  of 
such  witness. — /&.  14. 

3.  Competency. 

Witnesses;  Competency, — A  child  seven  years  of  age  who  stated 
that  God  made  him,  and  that  if  he  did  right  when  he  died  he 
would  be  saved,  and  that  if  he  were  to  tell  an  untruth  he  would  go 
to  the  bad  man,  showed  an  Intelligent  comprehension  of  the  wrong 
of  falsehood,  and  a  sufficient  belief  in  the  state  of  future  rewards 
and  punishments  to  render  him  competent  to  testify. — HJipe  v.  The 
State,  59. 

Same;  Age. — The  law  recognizes  no  particular  age  at  which  a 
child  may  in  all  cases  be  legally  competent  or  incompetent. — Ih.  59. 

Witnesses;  Knowledge;  Examination. — Where  (he  defendant  is 
connected  with  the  difficulty  by  other  evidence,  the  evidence  of  a 
witness  who  saw  the  difficulty,  but  did  not  »8ee  the  defendant,  or 
if  he  saw  him  did  not  know  him,  is  competent  as  against  defendant. 
— Morgan  v.  The  State,  172. 

Witnesses;  Qualification;  Character. — A  witness  on  character 
mijst  be  able  to  state  first  that  he  knows  the  general  character  of 
defendant  before  stating  whether  it  is  good  or  bad.  and  from  such 
knowledge  may  testify  that  he  would  not  believe  defendant  on  his 
oath  in  a  court  of  justice  either  generally  or  in  a  case  in  which. de- 
fendant is  interested.— Smith  v.  The  State,  187. 

Witnesses:  Competency;  Husband  and  Wife. — 'Under  section 
7900,  Code  1907.  the  wife  Is  a  competent  witness  against  the  husband 
in  cases  of  abandonment,  and  hence,  she  is  competent  to  testify  that 
he  is  an  able  bodied  man. — Orantland  v.  The  State,  319. 

Witnesses;  Competency;  Credibility. — Except  for  the  purpose  of 
testing  the  accuracy  or  credibility  of  his  testimony,  it  was  immate- 
rial and  irrelevant  to  inquire  of  a  witness  why  he  had  abandoned 
his  purpose  of  taking  a  train. — L.  d  N.  R.  R.  Co.  v.  Kay,  562. 

4.  Impeaching,  etc. 

Witnesses;  Sustaining  or  Impeaching. — ^Where  the  defendant 
sought  to  impeach  the  prosecutrix  by  showing  inconsistent  state- 
ments, it  was  competent  for  the  prosecution  to  sustain  her  by  show- 
ing that  her  statements  in  making  complaints  corresponded  with 
her  testimony. — Brooks  v.  TJie  State,  277. 

Same;  Impeachment;  Predicate. — Where  a  proper  predicate  has 
not  been  laid  therefor,  it  is  not  error  to  exclude  evidence  introduced 
to  indirectly  impeach  a  witness. — lb.  277. 

5.  Refreshing  Memory. 

Witnesses:  Refreshing  Memory;  Memorandum. — ^Where  a  wit- 
ness testified  that  he  could  not  remember  a  fact,  even  after  he  had 
refreshed  his  recollection  by  referring  to  a  memorandum  made  by 
him,  his  testimony  and  the  memorandum  are  not  admissible  unless 
he  can  state  that  he  knew  the  facts  at  the  time  he  made  the  memo- 
randa, and  that  h^  then  correctly  stated  them. — So.  Ry.  Co.  v.  Cadd- 
well'S.  Co.,  583,  V  -     , 

-^y  7  J 
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